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2. That he is intitled to the Service and Allegiance of his Sub- 
jects; and therein of the. Oaths injoined them. 167 
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Privilege are exenipt. 216 
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Perior Couris are to determine the Boundaries of all Inferior Juriſdifions. 
| Page 250 
(K) Probibitions to infirier 7 emporal Courts i in what Inflances to be granted, 
. 253 
On Probibitions to the Spiritual Court in what Inſtances. 255 
And herein, © | 

1. Where they may meddle with a Matter purely Temporal. 
2, Where they determine on a Matter of Freehold. 256 
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minal Offences, 


257 
4. Where the Eccleſiaſtical Courts determine on Acts of Parlia- 


ment. 258 
5. In what Caſes they have a concurrent Juriſdiction, and may 
” — Incidents. k 259 
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See Fines and Recoveries, 2 v. 541, he, 


Releaſe. Page 263. 


(A) Releaſes that are expreſs and by Deed. | 264 
| And herein, 
1. Of the Words and Ceremony requilite i in an expreſs Releaſe. 
2. How far a Covenant or Agreement may operate as a Defea- 
ſance or Releaſe. 265 
3. How far a Diſpoſition by Will may operate as a Releaſe. 267 
(B) Releaſe by Operation of Law, how created, and the Effet tbereof. 


(C) Releaſes of Lands and Hereditaments, bow they | enure. 270 
And herein, 
1. Of Releaſes that enure by way of Mitter le Eftate. 
2. Releaſes by way of Mitter le Droit. i "oo. 
3. Releaſes that enure by way of Extinguiſhment. 6 273 


73 
4. Releaſes that enure by way of Enlargement; and Itherein of 
the modern Manner of Conveyancing by Leaſe and Releaſe. 


5. What Eſtate or Intereſt paſſes by the Releaſe; and therein 3. 
the Words requiſite to an Enlargement. 277 
) Who in reſpect of their Right and Intereſt are capable of rg Ing. "= | 
(E) Of Releaſes by Executors and Adminiſtrators. 
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(H). How far a Poſſibility or Contingent Intereſt may be releaſed. 2383 
(I) How the operative Words in a Releaſe have been conſtrued, 2 8 5. 
And therein of the Wards, 
1. Claims and Demands, what are releaſed thereby. BE 
2. By a Releaſe of all Actions and Suits. 288) 


(K) Releaſe, in what Caſes reſtrained to the ſpecial Purpoſe for which it 1 
given. 


5 What Right and Intereft ſhall be ſaid to be releaſed; and herein of Mi 2 
recitals and undi in Releaſes. | | 291 
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IE herein, 
. Where a Limitation to the Heirs of 40 Dotiee, or Heirs of 
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ditions repugnant and againſt the Rules of the Law. 324 
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| 346 
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And herein, BEES 
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LEA DING in general ſignifies. the Allegations of Parties to 
Suits when they are put into a proper and legal Form; and are 

>. + diſtinguiſhed, in reſpect to the Parties who, plead them, by the 

Names of Bars, Replications, Rejoinders, Surrejoinders, Rebut- 

ters, Surrebutters, &c., and though the Matter in the Declaration or 

Count does not properly come under the Name of. pleading, yet being 

often comprehended in the extended Senſe of the Word, we have conſi? 

a A Los 

Pleading in Strictneſs is no more than ſetting forth that Fact which '  - 

in Law ſhews the Juſtneſs of the Demand made by the Plaintiff, or „ 
the Diſcharge and Defence made by the Defendant; and herein no 

greater Ceitainty is required than is ſufficient to bring on a Trial 

without inveigling Judge or Jury; and it ſeems, that originally Plead- 

ings were fo formed, and were very plain and conciſe; but in Progreſs 
of Time Pleaders, yea and Judges, became too curious in them, ſo that 

the Art and Dexterity of Pleading, which in its (a) Uſe, Nature and () Recom« 

Deſign was only to fender the Fact plain and intelligible, and to bring — wm by 

5 . | . . bod — fHtleton a 

the Matter to Judgment with convenient Certainty, began to degenerate the mot _ 
from ita primitive Simplicity and true Uſe, and end in a Piece of Nicety honourable, | 

and Curioſity, which how it hath improved therein in latter Times, the laudable and 

Length of the Pleadings, the many unneceſſary Repetitions, and the Thing n 

many Miſcarriages of Cauſes upon ſmall and trivial Objections, do but the 15. of 


* 


too ſufficiently teſtify. | | " England, 
7 garde yd re td co) mile ink ward Bum 2 1 4 0 l. Lit. Sect. 534. 
and by Lord Coke, Co. Lit. 17. a. 168, 303. 2 Co. Tooker's Caſe, and Hob. 162, 292, 29. 
Aud it ſeems, that anciently Fines. were impoſed pro ſtulte loguio, or fulte difo, which were Mala laid -on 
Pleaders by the Courts for barbarous and diſorderly Pleading. 2 Inft. 123. (oo 060 RE 

, et oe 4 ef A | RE YO : 


7 


Pleas were anciently (5) Ore tenus, and afterwards minuted down by 10 Co. 132. 
the Prothonotaries, and entered of Record in the Latin Tongue, that (®) And be- 
being a dead Language, and leaſt; ſubject to Variation, to remain as Ee | 
Muniments and Precedents of the Law: That the Pleadings ſhould be a'plea, whit 
in Latin is expreſsly enacted by the 36 E. 3. cap. 15. which Statute was in Paper, may 
made to aboliſh a Law introduced by William the Conqueror, which be amended. 


» ordained, that the Pleadings in the Courts of Juſtice ſhould be in ide Title 


But now. by 4 Geo. 2. cap. 26. it 18 enacted, ec That all Writs, Pro- ; 
<« ceſs, Pleadings, Rules, Indictments, Records, and all Proceedings inn 


e any Courts of Juſtice within England, and in the Court of Exchequer - 

« in Scotland, ſhall be in the Exgliſb Tongue, and be written in ſuch com 

„ mon Hand as Acts of Parliament are uſually ingroſſed in, the Lines EEG 
« and Words to be written at leaſt as cloſe as the ſaid Acts uſually are. 
<« and not abbreviated; and all Perſons offending againſt this Act ſhall © 

« forfeit 501. to any Perſon who will ſue for the ſame.” + 

But by 6 Geo. 2. cap. 14. it is provided, That the above Penalty all 

« not be extended to the expreſſing the Names of Writs, or technical! 

„Words in the ſame Language, as hath been uſed, nor to Abbreviatons © © 
« uſed in the Engliſh Language. lon 0506 Hf ip wa Bd ut 

ot, IV: - T5: A In 
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Pleas and d pleading. 
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* Page 1 Pleading there are ſeveral general Rules laid down i in our Books; as. 
Co. Lit. oz. That good Matter muſt be pleaded in right Form, apt Time, and due 
Flow. 65, 81. Order, but that that, which is but Inducement or Conveyance to the 


Cro. Jac. 362. Subſtance, need not be ſo certainly alledged, as that which is the Giſt of 


the Plea. 8 5 
Co. Lit. 303. That that which i 18 apparent. 10 the Court, nd, 
7 Co. 49. Implication in the Reeort, ned not be a 


_ That every Man's Plea ſhatl be taken moſt Ci a | Himſelf, as 

How. 45 5, every Body is preſumed to make the moſt of his own Caſe. 

Latch. 186. 

2 Mod. 5. That what the Parties have agreed | in Pleading ſhall bs adchitrey; tho” 
| the Jury find otherwiſe. ' 2 : % 

_ Vaugh. 58, That when a Mar will recover a "Thing: from Weiber 1 19: it enough 
60. for him to deſtroy ſuch Perſon's Title, but be muſt prove his own a ee 


2 2 according to the Rule, Melior eft- conditio pelſidentis. 
8 28 That every Man (hall plead ſuch Pleas as are pettinent and proper. for 
303. 5 him, according to the Quality of his Caſe, Eſtate or Intereſt. g 


Hob. 164 That the Law requires in every Plea two Things, the one, i it by in 
per Lord Matter ſufficient, the other, that it be deduced and expreſſed according 
Hobart: to the Forms of Law; and if either the one or HE! other of theſe be Want- 
RD, ing, it is Cauſe of Demurrer, 

Dyer 66. That every Plea in Bar, being a Csaßemon and Audlenns wh the 


Godb. 253. Plaintiff's Action, muſt be ſubſtantive and certain, with an Avoidance of 


Leon. 78. the Plaintiff's Demands, which he may traverſe, and thereon go to Iſſue; 

| becauſe the Declaration of the ah N ſtands confeſſed, as far as it is not 

| . avoided by the Defendant, © 

Oo. 2 Thar if a Count, Avowry, whith 1 is in Nature of 'a Comic, Replication, 

7 LD 
8 Co. 120. b. Ge. want (a) Form, if 1 omit Cireumſtance of Time, Place, 2c. 
Co. Lit. 303. they may be made g . Nee Plea of the adverſe Party; but if they 
(a) Aa wor want Subftance, they Wage made good; ſo in ſuch Caſes the Bar may 


in th 


cured by joinder, &c. 80 
pleading. | 1% 1 nns 

over. 2 vent. 222. ( A Suit depending muſt few in what Court, but 'cured by 3 over. 
1 Lev. 195.— Not alledging pro ur patet per recordum cured by pleading over. 3 Lev. 311. Ia Debt 
for Rent, if no Place be aſſigned where the Leaſe was made, the Defendant in his Plea confeſſing the Leaſe 
makes the Declaration good. Hob. 82. (e) Fault in the Plea cured by the Replication. . Carth, 66. 
And that if a Man pleads over, he ſhall never take Advantage of any Slip committed in the Pleading 
of the 8 27 which he could not take en ren A pay n 2 Selk. . pl. 18. 
E K a1 h. 9 4 


Ef 


Eo. Lit. 303. © Thar all Pleas muft * aledged direaly, and not e way of Rehearſal; 

Vids paſiaa. gor is it ſufficient, that what ought to be exprefaly p. bene ay de de- 
e IS duced by Argument from what is pleaded. 

4 Lat 300. That in Matters triable by our Law, all Things iNvable ought to be 

LAS ſpecially alledged in order to have a convenient Trial; but in (d) Matters 

© ad # <0 Spiritual the Law is otherwiſe; becauſe there is. no Peril in the Trial, 


fon, cited in and therefore if certain enough to ground a Certificate, it is ſufficient. 
Show. P. C. 
4) Sintepces in the Spiritual Courts may be alledged 8 33 has a Divorce was . 


94. 
ſuch Parties for ſueb a Cauſe, and before ſuch a Judge; but the Judge muſt be named, that the Court may 


write to him; that this is ſufficient, it being to no Pyrpoſe to alledge them particularly, becauſe the Forms 
of theſe Cons} are different from thoſe of the Common Law; 1 our EW, 0 f that wo are ob- 
ſerved by the e ſudges of thoſe Courts. | Co. Lit. 303. 


Vide pass. That Surpluſage 5. not viriare unleſs it ei contrariant to the Matter 
| leaded before. 
Co. Lit. 33. That where one is authoriſed to do a Thing by Common Kae Statute, 
Cuftom; Grant, or Commiſſion, he ought to oy that he hath purſued 
the Subſtance of it e 


22 be made good by the (c) Replication and the A e « $ 49 Re- | 


3 „ That | 


Faw 


Pleas” — 
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* 


. That 7 Edates in Fee-Gmple may be,geperally — 145 us bat Page 3 
J. F. was ſeiſed in Fee; but the Commencement of nartichlar Eſtates 
mult be ſhewn, becauſe they could not Ve, commence. without a Oo. 5 l 
Conveyance, Which muſt ve eee de, unleſs be alledged” 80 way of In- Bei for this, 
ducement only. Zana 10 Jui | and the plead- 
ike 23. Cro. Car. . 
li 101 


"30g! pl. 7. 2 Mod. 55. 
That Pleas ought to conclude properly, te; the Wfit to cbnclude Co. Lit. 303. 
to the Ow thoſe in Bar to the Action * _ On. on the 


: Eſtate, wide Bro. Tit. Ne E/tatt. 18 Ea. 4. 10. Dyer 238. b. Cro 
Cid. "Jac. 673, Tel, 28. Lev. 1904. Sid. 297. 2. 2. 95. Ski 
Raym. 389. 2 Salk. 562. Carth. 9. 208, 432, 444. e | 


But for the better underſtanding of theſe Mite, we moſt more par- 
ticularly conſider, 


4 t 1 
e [1193 1261: =y bet 


44) The: ſeveral. Parts: aud the Oder of Plegving 6. 
IB) The Dedaratign- ce. sf; n eld & 095715 


And hergi Ms een 
Goiihit +24 b beg 10 21 L in Tildas : 4 FOG 


1. The Nature thereof ; and therein of adding feveral Counts 
in the ſame Declaration, 8, r 
. Who may join or bè joined in the attic Declaration. 9 9. 
. What Matters may be Joined in the ſame Declaration. 11. 
4. Of the Declaration's agreeing with the Writ. 12. 
5. Of ile ufteieney and Certainty requited"in the Declara- 
ad tion . and therein of Matters of ducement,: And that 
+ which is the Giſt * 1 z 0193903 bas 


* 
„ 22 oft 13 14 3A £ 4.4 I + eis 470 110111 TT 14 20 9 


An hereis 7 700 to es n vd inan m 0 0 
3. ; 2 21 


1. White by the Declarati gli mu appt TR 

hath I. SE atio kn ah Ys F he Phintif 
2121 at Hy Where l the Plaintiff muſt ed that he hath \ performed 

what was requiſite on his Part. 16. | 
3. Where” general Allegations in PR AI re" ſuffi- 
33 8 {ciedt; d therein of 'Miſ-recitals and Omiſſions. 17. 

e Where the Averments muſt be Pofitive and ex gow in 
| the Declaration: - 22 | 
F. Of the Certainty required a Deſcription of the Thing 

" abs for. 24. 258585 


Dat 1 60 Of che Declaration , being good” i in Part,” and void in 
Fare 6s of 3, 03. F401] W 


1111 


a hooigtttor wort 1ngmoad ti nia; 4 [$1 
| | 0 
C5 c "YR . , Ta 
() Of Importance a ai 4 enge ot 10. .o1 
1 Yi ds 19197 
A d he ca eld 1270 N 


1. Of the Nature thereof, and FI * been n 
8 2. What the Defendant ** do befofe my Impirlatice, 28. 


47 #* , * 


. 3 What 


* 


| 
| 
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1 and Pleading, 


IS — — 


3. What he is to lead after a general keg: 29. 
4. What may be pleaded after a ſpecial Imparlance. 29. 


41 10 85 In what Caſes the Courts exerciſe a diſcretionary Power i in 


* Page 4 


* 


granting or refuſing an Imparlance. 30. Ano 50 


00 Ot making Defence and herein of the Difference * 


tween full and half Defence. 1 


. The ſeveral er * N 5 38s dom 2821 


And herein, 
1. Of Pleas to the hauchte. . 


Andſtherein, 


1. To what Courts to be pleaded, and of the Difference 
between a Plea to the Juriſdiction and a Claim of Co- 
nuſance. 32 


\ 2, The Manner and Thine of en to the Pq 


* 35. 121 5 tee of 
@) Of Pleas in Abatement. 3 ix Ts Sa 77 
And herein, 1 £11 80 * 1 21815 5 i USL 


of 4 


in, | : 
1. Of Pleas: in Diſability of the Feen of, | the Phintiff 2 [2 


2. Of Pleas in Diſability of the Perſon. of. the. Defendant z 
and therein of Privilege. 36. 
Of Miſnomer, and the Want of Addition. 36, 

4. Of Abatement by reaſon of Coverture.- 39. 


5. Of Abatement by the Death of Parties. 40. 
5. Where a Defe& in the Writ ſhall abate it. 43. | 
7. Where the Writ's N agrecing with: the Count ſhall 


abate it. 433. 


Ry” Where the Writ is As 1 fal, 0 or is s only, abateable, 44: 


C5 


E b il Where the Writ ſhall abate 7 in toto, or in Part only. 48 - 
10. In hat Caſes the Defendant hath it in his n ta 


plead in Abatement or in Bar. 466. 
11. Pendency of anather: Suit or. Action bone to hs pleaded i in 
Abatement. 48. 01 bm1glo2b 


12, What: ſhall; be ſaid a Plea f in Bar or in Abatement ; and 


therein of the ConElufion proper to each Plea... 49. 
13. Pleas in Abatement how reſtrained. 51. 


14. Of the Judgment in a Plea in Abatement, and how far 


peremptory. 51. | 
15. Foreign Plea, 52. 491571 bn 


14 


(y dt e in Th ap n iet. HO 


C0 8 | And 


And herein, 


1 * 4 * bs "4 7 7 
= S * „ 


of the Gena Ius, and how — 75 1 
2. „ and informal Iſſues, and where aided. 56. 
3. Of ſpecial Pleas; and therein of Pleas amounting to the 
General Iſſue, and of Matters which may he pleaded or giv- 


en in Evidence. 60. 
. un ſham Pleas, and the wh coun of Falſe . 65. 


* 
& 1 1 # 4 * 8 £5 
* $ * . oy 1 1 ; 


() Traverſe, . eee e n e d M Arg 
And herein, e 
1. The Nature thereof. 69. { 
2. In what Caſes a Traverſe is permitted. 69. 
3. In what Caſes a Traverſe is neceſſary. 70. 
4. Whether there may be a Traverſe upon a Traverſe. 72. 
5. To what Point the Traverſe ſhall be taken; and therein 
what Matters are traverſable, and of the ** * * 
thereof. 75. 7 


— 


— 


2 (1 Pleas in "Bars thele Sufficiency and p Cerrainty 23. * Page 5 


And herein, a 4 A £1 ge Ar an 8 AY 
1. That the Plea muſt be proper to, and et to the 5 
An. 84 | 


2, That the Plea ind be _ in Subſtance ; and ene of 
Muljtter of Inducement, and that which is the Git of the 8 8 
' Defence. 86. : 
23. Of general Pleading to avoid Prolixity; ; and bean of 
affirmative and negative Pleas. - go. - 4 bie 
4. Of Surpluſage and Repugnancy in Pleading. 94. 
That the n * to by N 5 amd n not #fguments 
"ive, 329965 6 | 
8 . Neg. Progdkint, 98. | 
That Things muſt be nen een to o thei oben. 
tion. in Lak. 199%, cnt flees; __ Ko. 
8. Of Colour in Pleading. 102. eee 
9. Of pleading Non - tenure and Diſelaiming. 2 94. 
10. Pleading Hors de ſon fee. 105. 
11, Eſtoppels in Pleading. 2806. 1. 20 pot ; 
12. Pleading with a Frere demanding oo. 109. is 


* 
* 4. * 


N And herein, * 5 "ot | . 
FB n i moth en]* a 1 17 
* In what Caſs there muſt de a rain or Moran d rd 
att, 1 109. "+43 11 | 


"2 Th 5 Wa fb 2 i 2 , ; 44 in 94 ö 
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pins der dan. 1 


: 2. Of demanding Oyer. 11 3. 


l 


I 3. leading a Recovery in a former Adlon. 1 14. 


© 
8 of vor Po 3 Vis bar * 11 4) 
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1. The Reaſon why bebe 3 1 a Fal, 5 * Manger of 
taking Advantage thereof. 

2. What ſhall be ſaid Doplicity in Pay... r v1 

3: Of pleading double by Leave of the Court. 12 A Wed 
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41 77 f ho A 
3 (L) Departure in Pleading. i 5 He 2 Fines 
(M) Repleader. 126. 19 8 * „ 7 


I. Of the Naturk: of #-Repleadet, and 1 of wude 
iGo 126. ae ai 6 50: t 

21 py Repleader in what 'Eaſes to be anatled. 126 

4. Repleader at what Tine to 1 en 1 


& \ 


A W_ ”% * 7 © 1 


(N) Demurrer. | $a 4 


— mo” 18 eee 9470 


15 The Definition 434 Nature of a 8 129. 
2. The Manner and Form of demurring; and Werein of 
Joining in Demurrer, and Te, ER 130. | 
3 What Facts are admitted by a Demurrer. 131. 
5 ci How far a Judgment on a Demurrer is peremptory. 132. 
* Page 6 g. Of the Diffetence between a Dee and ſpecial De- 
murrer. 132. | 15 wont | 
5. What Things are geod on @. gebetel e- that 

would be otherwiſe on 4 ſpecial One: 1333. 

KW 25 Demurrer to Evidence. „ bus Albi 10 


1 


[ = | 
I n 1741 » e 154 | FT 


(0) Plea at what Time ro be put mn; andthe Ceremony 
requiſite therein. 137. nd orien on lt 
(P) Continuante and:Difeorſtinnance in ung, 139. 


(Q) Pleas Puis darein en e a 142. es 
* 41 — 48 . A 1 AAA JC) 2 | 2 


(A) ) Of b the ſeveral parts; and the. One of 
Pikading. eee 


Doc. pl. 84. H E firſt Thing in Pleading is the Plaintiff*s "Count or Declara- | 
Co. Lit. 17. a. tion, in which he ſets forth the Cauſes of hn Complaint particu- 
Plow. 84. * and thereby explains his Writ; and this he muſt do in ſuch a 


Dig next” Manner, as to make 1t Hu to ihe Court there 1s Naben Founda- 
f | tion 


Peleas and 'Pleaditig; 


tion for his bringing the Aﬀion'; ind all Eſſentials, or whatever is of 
the Subftance'of rhe Action, mult be get, that the Court may be 
enabled to give Judgment for him it caſe a Verdict ſhould be found in his 


Favour. . e eee e 
The next Thing is the Defendant's Plea or Bat: Pleas ate varioufl7 
diſtinguiſhed ; the more general Diviſion of them is that of being Di- 
latory or Peremptory; or they are, 1ſt, Pleas in Abarement ; 24, 
Such as ſuſpend the Action; or, 34h), Such as bar the Plaintiff for © 
ever And as the Plaintiff's Declaration muſt fer, forth all Kſſentials 
neceffary to maintain it; ſo the Defehdant's Bar muſt be 8 5 
good and certain, with an Avoidance of the Plaintiff's Demands, which 
the Plamtiff may traverſe, and thereon go to Ifue, u. 


r 


The Replication is the Plaintiff's Anſwer to the Defendant's Plea, 
which fortifi:s and ſupports his Declaration; rhe Rejomder is the De- 

fendant's Anſwer thereto; ſo of Surtejoinders, Rebutters, Syrrebut- 
ters, Sc. in which the material Thing is, that they purſue what hath 
been at firſt alledged and inſiſted opon, otherwiſe it will be a Depat- | 
ture in Pleading; as if a Matter be ' pleaded at Common Law, this 774+ under 
can't be maintained by a Cuſtom F ; as in. Covenant on 7 Indentute of che Diviſion 
Apprenticeſhip to ſerve ſeven Years, the Breach aſſigned was, LEP ee = 
did not ſerve, Ge. the Defendajit pleaded. Infancy ; the Plaintiff re. 5 Cn 1 
plied the Cuſtom of London, and adjudged 'a Departure. So in Action = p rh 

at Common Law can't be made good in the Replication by an Act of che Authori- 
Parliament; but if one pleads a Statute, and the other ſays it is repealed, ties there --- 
| he may reply, that it is revived by another, for this fortißes the firſt cited. 
Matter 2/94 eee 30 

In Debt upon a Bond, - conditioned to ſave a: Pariſh harmleſs concern · Paſch. 22. 
ing a Baſtard Child which the Obligor was forced to' father, he pleads Car, 2. in 
Non damnificatis; they teply, that the Child was ready to ſtarve, and 7 . 4. g 
that therefore they put it out to nurſe, which coſt them 4 J. De- Sid. 444." 
fendant rejoins, that he was teady to pay the Motiey and ſave the Mod. 43. 
Parih harmleſs 3 upon this they demurted, and had Judgment; be- 2 Keb. 612. 
cauſe the Rejoinder is a Departute; for the Defendant ought to have 2 * 
* taken Iſfue on che Child's being ready to ſtarve ; for if the” Pfaintiffb En. 
had once Caufe of Experice about the Child, and were thereupon uc- + þ age 5. 

tually danthified, the Defendant's being ready to pay the Money wilt not 
ſave the Condition of the Bolt. SD 
When the Plaintiff replies, furtejoins, Ce. and it thereby appeats, 8 Co. 133. b. 
that he has no Cauſe of Action, he ſhall never have Judgment, though WE 
the Bar or Rejoinder be inſufficient, nor can any Admittance of the 
adverſe Party make it good, for the Court ought to judge on the whole 
Record; as in Debt on a Bond for Performance of. Covenants, the De- 
fendant pleads Performance generally where ſome of {the Covenants 
are in the Negative, wheteby his Plea is infoffitienty, if the Plaintiff 
reply, and ſhew a Breach, which of his own ſhewing is no Breach, Judg- 
ment ſhall be given againſt him ; for on the whole Racord it appear he 
has no Cauſe of Action. 1 «59 | 

But if the Bar be inſufficien 


Who | Si 


in his Replication ſhews another 
Clauſe in the faid Letters Patent, which is not material, the Deſendant 


demurs, the Plaintiff mall hae Judgthent. 


* 


i wes of 
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Pleas and Pleading. 


Lev, 195, If the Plaintiff make a Title in his Replication, but does not plead 
| | as he ought, eſpecially in Point of Trial, the Rejoinder admitting this, and 
tencring Iſſue upon another Matter, makes it 7 eo e e 

Co. Lit. 303. The Order of Pleading is, 1. To the Juriſdiction of the Court. 2. T0 
the Perſon of the Plaintiff, and next of the Defendant. 3. To the Count 

or Declaration. 4. To the Writ, 5j. To the Action of the Writ, 6, To 

the Action itſelf in Bar thereopß. ; 53 

Co. Lit. 363. This has been ſettled as the moſt natural Order of Pleading, be- 
Hob. 71,72. cauſe by this Order each ſubſequent Plea admits the former; as where 
{ch 178. the Defendant pleads to the Perſon of the Plaintiff, he admits the Ju- 
5 oe 14% riſdiction of the Court; for it would be nugatory to plead any Thiog 
in that Court that has no, Juriſdiction in the Caſe; when he pleads to 

the Count he allows that the Plaintiff is able to come into that Court 

to implead him, and that he may there be properly impleaded ; bur 

in pleading to the Count he does not admit the Writ to be good, yet 

if the Count be vicious, the Writ is conſequently deſtroyed; for though 

the Writ in itſelf may be good, yet it is ill purſued ; but in pleading to 

the Writ he admits the Form of the Count to be ſufficient in Form, if 

the Writ be good; ſince it is not, to any Furpoſe to obje& to the Form 

: of ſuch Writ, if the Form of the Count be thereupon; inſufficient ; but 

+ For trifling if the Count be in Subſtance variant, + the Defen ant may ſhew it 
Variances, the at any Time in Arreſt of Judgment; becauſe the Court has no Autho- 


Def 1 . 1 Ta *s me. 
— vr in * to proceed in a Matter of e different from the original Writ. 


Abatement. 


If a Man pleads to the Action of the Writ he allows both the Form of 
the Count and of the Writ; for he admits, that if the Form of the Writ 
and Count were adapted to the Plaintiff's Caſe, that ſuch Form is good 

and ſufficient; ſince to object to the Action not agreeing with the Plain- 
tiff's Caſe does admit, that if it be ruled by the Court that it does, that 
the Plaintiff has before the Court a Count in Form ſufficienrn. 
If the Defendant pleads in Bar to the Action, he admits the Form 
of the Writ and Count, for he anſwers to the Right in Demand, 
and puts that Right in Iſſue, and thereby admits, that there is a ſuffi- 
cient Form to put it in Iſſue, and therefore though a Man pleads Non 
* Pape 8 * afſſumpft modo & forma, yet the Modo & forma does not traverſe the Form 
d. Tag | | 
pdf the Writ or Count, but the Subſtance of the. Promiſe; which is the 
true Reaſon why another Promiſe may be given in Evidence different in 
Time and Place from that mentioned in the Declaration, though not dif- 
R ↄ O 0 V 
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5) The Declaratton: And herein, 


i 


TE: i nne * n #03 ia, 304 7 een 13136 : * _ 
1. The Nature thereof; and therein of adding ſeveral Counts in 
„ the ſame Declaration. 


* ' 


Plow. 84. NH E (a) Declaration is an Explanation of the Plaintiff's ' Writ, in 
Lil. Reg. | which he expreſſes at large his Complaint," ſetting forth the Na- 
GT u Er. ture and Quality of his Caſe more fully than in the Writ; and as it is 
iu it 10 len the Foundation of his Suit, the Law requires that it contain Certainty- 
er rg and (5) Truth, that the Defendant may be able to make a proper An- 
the French, and Narratio in Latin. Co. Lit. 17. a. 303. Doct. pl. 83,———ahd is the ſame wich what 


the Civilians call a Libel. Co. Lit. 17. 2. (6) Muſt eſtabliſh @ Title in the Plaintiff, as well as deſto 
the Defendant's ; for the Rule is, Melior eff conditio poſfidentis, © Vangh, 58. 60. 1 Ales 1 1. 
5 | ſwer 


— 
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four thereto, and the Court be 5 to give a right Tudgmen = FOILED 
thereon. e N Hoi 
The Plaintiff having ſet forth the Cauſes of Complaint particularly; 85 
the Concluſion of his Declaration is, Et Ide Produtit'Seffath, Which was 
proffering to the Court the e Tefl ny of the Witnefles! or Followers 7 
for according t to Fleta, 15 by 5 qd was Ind nullks' _ Ws (; ) Ar Tk oth 
natur ad Legem nec ad Futrame ine er plicem "Lohuelart ne” ous x El 
22 e, G. e 0 1969 anvh 5-8 ich 175 , this it hat 
the Practice 


IOW been ſaid, 
| of annexing Affi davits to Trig in | Clinniby 1 1 — * FER in N 1 
now diſuſed. Dod. 1 3. 44 | | 


c bo 


2 
—_—_—— 


And ſo i is the Practice of anvexing Affidarits to Bills in _ Chancery, ale, pethaps, : in « few i ＋ My 
oy Caſes, required by Statute.” | PS o un Cf nn tel 3 125 5 


An Audita Querela an nd.a Sire Pacias are in he Nature of 3 a Declaration, Lil, Reg. 
for they do ſer forth at at large the Cauſe oft che Plaintiff's Action 28 A De- 10 
claration doth. NW oe 20) 75: 
The Giſt, and every Thing that is of he Efieace of the Plaintiff 's Doc. pl. 35; 
Action, muſt be ſet forth in the Declaration; and herein we may lay it 
down as a general Rule, that that ſeems properly to be the Eſſenre of the 
Action without which the Court could have no ſufficlenr Grounds to give 
Judgment; and this is to be determined in Every”, rt accord ing to its 
Nature. briota( 57! q3:0 of 
If the Declaration be not a ſufficient Foundation to give Judgment, 
this may be moved in (5) Arreſt of Jud ment after Verdict, becauſe Jodg- ,, BatM 
ment cannot be given when it appears, kliat, thoiigh the Fact be found for (4) Bt FF 
the Plaintiff, yet he has not ſuf cient Cale of A Action. 72 Eb " "»") the Declara- 


3 tion cannot 
be taken Advantage of on a Plea in Mens, hm the Defendant mak poo Salle. 21 2. But it 
the Declaration varies from the Writ the Defendant may plead in Abatement; for he has abated his own 


Writ by proſecuting it in u 2 Natner. Erd- Elia. 722, Cro. Jac, 1634. Jon. 304. 


The Declaration may badete or Special; as in Debt v iy an Ob- Do. pl. 84; 
ligation the Plaintiff may declare on, the, ah generally, - or” nay ſet forth 88 
the Condition at bis Tg. 1 | 
If chere ate three in Execution joi — wy th e : Sit of 4 ard: all eſcaiy „ Keilw, 68. 
in Debt for the Eſcape, the Plaintiff may eilte for the Eſcape of al, + Page 9 
and it will not be double, though the Eſcapes of any of ee be 09 ſuf. () If e 
ficient to intitle him to. the Aktion. | declares for 


' an Eſca | 
in a Cauſe of Action to 405. and proves 30 f. this is ſufficient ; ger Hale, Butin the N were! is hoy 
ae hoc, being ſpecial. 2 Lev. 85. | 


-If in an; Indebitatus Aſſumpftt , the, Plaintiff. Jeplares for 1007, received Raym. Nt 
to the Plaintiff's Uſe, and alſo . pon an Ini mul Computa He ; for ano- S v. 
ther 100 J. the ſame Day, and the Defendane pleads” Sd the ſaid ſe- Gig FI. 
veral Sums of 100 J. are for one and the ſame Cauſe of Action, and —_ 
likewiſe that the Sum demanded is ſatisfied this on Demurret will 
good; for though it is frequent to lay a Declaration + for 'x Debt ſeveral 
Ways in an Aug it, and it is not a good Plea to ſay that the ſeveral 
Sums are but only for the Sum, firſt mech 5 and ſo go on no further ; 
yet when the; Defendant pleads 2 that the ver) Sum demanded is 
ſatisfied, it is a gogd Plea ; and 8 ſeveral hundred Pounds were 
two diſtin Sums, the Plains peak ave replied 16, * and taken Ie 


thereupon. E ; +I the Mo- 


ney was actu- 
ally paid, Non Hengel would have been the proper Plea; ; for having fulfilled the Promiſe, it i ws if tro 
"never had exiſted any ſuch. 


YoL. IV. 8 | D : Pl In 


EY Pleas and Pleading. 
| In an Action for Money won at Play there were two Counts, one ſet- 
5 Mod. 128. ting forth a ſpecial Agreement to play at ſuch a Game, and mutual Pro- 
Smit * miſes of Payment, which was right; the other was, that in Conſideration 
3A that the Plaintiff had won ſuch a Sum of the Defendant at Play, he pro- 
2 Ld. Raym. miſed to pay it, which was adjudged ill, in that an Didebitatus will not 
134. lie for Money won at Play; it was likewiſe held, that any Thing in the 
oy: . firſt Count which was right could not (2) help any Defect in the ſecond; 
bl 1. for though they both were put in one Declaration, yet they were as diſ- 
Holr 329. tinct as if they had been in two ſeveral Actions. Þ - | | 


l. 4. 5 
(a) That a Judgment cannot be reverſed as to one 
7 Mod. 148, 2 Id. Raym. 841. 


Count, and affirmed as to another, Salk, 24. & wide 
+ This was a Caſe after Verdict, for on a Demurrer to the whole Declaration, the Court might . given 
Jadgment for Plaintiff on one Count, and for Defendant on the other. EE Ly 


Salk. 213. - The Plaintiff declared, that whereas the Defendant 6 Maii 1695, 
pl. 3. for 120 Weeks Diet then paſt, had promiſed to pay him 55. per Week, 
W:/ v. Troles, and that the Plaintiff paſtea, . 6 Maii 1695, having found the Defendant 
| Diet 120 Weeks then paſt, the Defendant promiſed. to pay the Worth, and 
that it was worth 74. per Week; upon Non Aſſumpfit and Verdict pro 
Querente, it was moved in Arteſt of Judgment, that the Weeks in the 
Quantum meruit are not ſaid to be aliæ than thoſe laid in the ſpecial Promiſe, 
ſo that the Defendant is twice charged with the ſame Thing; Jed non allo- 
catur; for they do not appear neceſſarily to be the ſame, and without Ne- 
Ccepſſity the Court will not intend them fo. . 
Lil. Reg. The Plaintiff after Plea pleaded, or after the End of the ſecond Term, 
48. hall not add a new Count to his Declaration (as an Indebitatus Aſump/it, 
| or the like) under Pretence of amending his Declaration. 


2. Who may join or be joined in the ſame Declaration. 
Dyer 370. Regularly, where two or more are jointly intitled, or have a joint Inte- 
pl. 59- _ reſt, they may join in the ſame Action or Declaration; as if two are joint 
2 Leon. 12. Qwners of a Sum of Money, and travelling together they are robbed on 
the Highway, they may join in an Action againſt the Hundred, otherwiſe 
if the Sums are ſeveral and ſeveral Properties. VVV 
Dyer 35 1. So if a Man holds ſeveral Lands of ſeveral Lords by Heriot Cuftom, 
2 },., and to defraud them of their Heriots makes a fraudulent Gift of all his 
Fol tber Beaſts heriotable, all the Lords may join in one Action upon the 13 Eliz. 
Claims and cap. 5. 0 | : 3 | 
their Injuries | 
are ſeveral 7] 2 | | 5 5 | 
e If A. deliver Goods to B. to deliver over to C. and B. does not deli- 
* Page 10 ver them over accordingly, but converts them to his own Uſe, * either 
Bulſt. 68, A. or C. may have an Action againſt B. but both ſhall not have an Action; 
Hard. 321. but he that firſt begins his Action ſhall go on with the ſame, and by the 
latter Book. they cannot both join. e . FER] 
Stile 156, If the ſeveral Cattle of A. and B. are diſtrained, and C. in Conſidera- 
203. tion of 10 l. to him paid by A. and B. aſſumes and promiſes to them to 
Rol. Abr. 31. procure the Cattle to be re-delivered to them, if they are not re-delivered 
e . od accordingly one joint Action lies; for the Conſideration is intire, and can- 
_ one; not be divided; and it is doubtful whether one of them could bring the 
who ſaid, _ Action alone, Ty rental bob Poetiie abies { a... | a 
they are ſe- | ; | C 28 
veral Promiſes, viz, to deliver to each ſeverally their own Cattle, and ſo there muſt be two ſeveral Actions. 


WAR OO . 1388 —— A 222 e — OI" IT. ar. Ma 


— and ; pleadiiig. 


If Aubin the Pariſh of A. there is a Cuſtom for the Parilfonere r 3 Lev. 362. 
to elect two Perſons to be Churchwardens there, and according to the Ward v. 
ſaid Cuſtom B. and C. are elected, but the Sutrogate of the Biſhop re- n | 
fuſes to admit and ſwear them into the ſaid Office, upon which they bring 1 
a Mandamus, and he falſely returns a Cuſtom for the Vicar to chuſe one tir 
Churchwarden, and that therefore he cannot admit both the ſaid Parties 1 v8 
but is ready to admit one of them, they may join in an Action for this falſe = 
Return; for the Mandamus and the whole Proſecution and Charge ther- 
of was joint; and this is no Office of Profit, nor Action brought for chat, 3 
but for the unjuſt Return. I 

If the Regiſter of the Biſhop refuſes to regiſter a Licence of a Chapel 3 Lev. 363. 
for a Conventicle, according to 1 W. & M. cap. 18. and upon a Man- 


damus to do it makes a falſe Return, ( 2) all the Tapas may join in 
one Action againſt him. bs nd | Fe J in ge) Upon a 


joint Grie4 


5 „ | © / Vance all 
Parties may join in a Writ; upon the $tatute of Bea plesdes is whole Hundred | or County may join, 


F. N. B. 270. -So one Writ de eſſend quiet” de tolinto, or one * lies for all the Te- 
nants in Antient Demeſne. F. N. B. 15. Bro. Foinder in e 81. | | 


But if one Man calls two other Men Thieves, and due in certain of Fitz. Joinder 
what, Sc. they ſhall not join in one Action againſt him, for the Wrong #" Atiar, 17. 


done to one is no Wrong to the other; ſo in falſe Impriſonment, Aſſauft Gt. of 
and Battery; for the Battery done to one cannot be the n as that done Cro. Car. 515 


to another. 

If a Man hath Cauſe of Action againſt two, he may in 00 —4 Sid. 438. 
Caſes ſue them jointly, or ſeparately, at his Election; as if A. takes the 
Goods of C. and B. takes them from A. C. ſhall have his Action (5) Wha 


aqui A. or B. at his ne, becauſe. both damnificd c. in their made Defends 


' ants in the 
Declaration, 
the one, chat he ig make no Defence : ry fo the Plaintiff ed to Coſts, 0 Nat or a-Ver» 
an againſt him as to the other, Comb. 364- 10 


4 * 
140 


z - L 4 8 2 8388 
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910 Actions 8 ſeveral, whe one of the Defendants is acquitted, he may have Coſts, as if a Ver- 
dict had been given againſt the Plaintiff, and all Defendants acquitted ; avleſs the Judge certify. upon the 
Record, that there was a reaſonable Cauſe for making ſuch Perſon a Defendant. 8 W.3. c. 11. 1. "EY 


If two Mea p procure another to be indicted falſely for a common Bar. Lack. 262, 
rator, he may have an Action upon the Caſe againſt them both; though _ 
in Strictneſs the Procurement of one is not the Procurement of the —_ + Its 3 4 Na-” 
ſo in Maintenance and Treſpaſs, and yet the Maintenance or Treſpaſs of 2 * _ 
one is not the Maintenance or " reſpaſs of the other, Conſpiracy, * 

and the Act 
. of the Defendants may be conſidered as joint. 

But a Man cannot declare againſt one Defendant for an Aſſault and Stile 153. 
Battery, and againſt the other for taking away his Goods; becauſe the 
Treſpaſſes are of ſeveral Natures, and againſt ſeveral Perſons. 
© So one Action will not lie againſt ſeveral Men for, ſpeaking the ſame Palm. 313. 

Words ; for the Words of the one are not the Words of the other, and Cro. Jac. 647, 


can no more produce a Joint AA than their Words and Tongues can Bulſt, 15, 
be ſaid to be one. | 


* 


1. E What Matters may be joined in the ſame Declaration. 9 Page 11 11 


Here we may obſerve, that perſonal Actions are ſuch as ariſe ex Vide Title | | 
contradi, ſuch as Debt and Detinue; or ſuch as ariſe ex delidlo, as {fi 
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Pleas and: Pleading. 
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Treſpaſſes founded on Force, which: are Treſpaſſes Ji fd armis; or 
upon a particular Fraud, which are Actions on the Caſe; which Di- 
(a) That viſion hath given the Rule of what (a) may be contained in the fame De- 
where ſeve · Clar ation. 1} TID COR 37H 9201 
ral Actions . a "ll BO ee eee 
888 for ſeveral Things of the ſame Nature, the Court may compel the Joining of them in, one, 

244. | | | | | , 3 


Reg. 95, 139. For in Debt the old Proceſs was Summons, Attachment, and Di- 

Vent. 366. ſtrels; and on taking out the Original a Fine was paid ro the King, 

which was in Proportion of the Sum demanded; but in Treſpaſs the 

Proceſs was a Capias, becauſe the Man that. had committed a Tore 

might be ſuppoſed to fly from Juſtice; and in this Action the Court 

ſet à Fine on him in Proportion to his Offence, and levied it by a 

Capiatur; and therefore the true Reaſon why Actions may or may not 

be joined; ariſes from the Difference of the Proceſs.. and the Fines paid 

on taking out the Original, and not on the Difference of the Defendant's 

Pleas; for if that were the Reaſon, Debt upon an Obligatien, to which 

the Plea is Non eſt faftum, and on a Mutuatus, Nil debet, could not be 
NE E 7 EW RE >< 


fro. Joindy © Hence it hath been adjudged, that Deht on an Obligation. and en 4 


in Adion, 97. Mutuatus may be joined, becauſe the Writ is general; and the Declara- 
4 Car. 20, tion upon both will be warranted by the Authority given by the general 
1 a Words of the Writ; ſo Debt and Detinue may be joined in the ſame 


Vent. 466. Writ, becauſe chete are Writs in the Regiſter in which they are both 


Raſt. Ent. ebmprized in the ſame Writ ; ſo Debt upon a Leaſe and for Cloaths may 
150, 174. bejoined, but Debt and Account cannot be ec l.. iv hot 
co. 87. 80 Teveral Wrongs or Treſpaſſes may be joined, becauſe they may 
Jenk. 211. be comprized in the ſame Writ; and ſo may ſeveral Actions on the Caſe, 
Raym. 233. where the Caſe is of the ſame Kind; as an Action for a Fraud on the 
3 Lev. 99. Pelivery of Goods, and on the Warranty of the ſame Goods, being both on 
the Contract; ſo againſt a common Carrier, on the Cuſtom of the Realm, 
and Trover, may be Joined, becauſe both on the Tort, it being a Vio- 
lation of the Cuſtom notito deliver the Charge. N 


Lev. 11. But Actions founded upon a Fort and upon a Contract cannot be 


2 Joined ; as Aſumpft and Trover againſt a*Carrier; for though theſe-come 


Skin. 66, under the general Head of Actions on the Caſe, yet are they more diſtinct 


pl. 12. Cafes than Debt and Account, hich cannot! be joined. 
Salk, 10. pl. 2. Ld. Raym. 58. 5 Mod. 90. 3 Mod. 322. 


Lev. 99. | If Trover and Aſſumpht are joinedl in one Action, and upon Not guiliy 
age v. the Jury, quoad the Trover, find for the Defendant, and guoad the 


Browwel.. Aſunpſi for the Plaintiff, yet he ſhall not have Judgment; for theſe 


cannot be joined in the ſame Action, and the Severance by the Jury. vill 
not help it, the Declaration being naught at firſt. . 
la an Action upon the Caſe, the 'Plainriff declares, that whereas ac- 
commodaſſet to the Defendant a Gelding ad eguitandum ab L. uſque E. & 

izidem ſalvo dtliberand. to the Plaintiff; ehe Defendant intending to de- 
ceive the Plaintiff, rid upon the ſaid Gelding, from L. to E. and E. 
unto L. again, and by that riding ſo much abuſed the ſaid” Horſe, that 

* Pape 12 * he became of little Value; and though the Plaintiff at E. demanded a 

88 Re. delivery of the ſaid Gelding, yet the Defendant refuſed, and yet doth 

Whitey, AE refuſe to deliver him, and hath: converted the ſaid Geldigg to bis: ohn 

2 * Uſe; this Declaration is not good, becauſe it contains diſtinèt Matters; 

is Caſe the. 5 „ 3 | | 

Plaintiff had judgment, being after. a" Vefdict; but ſuid by Hebart, the Defendant might have demu 

Lee 
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for Paris founded apo 
ale ſeveral Capſcs.of 


Etioh: 


Set Fan an 291568 af my IRS. MW gigs wag - 8) : 
e EjeAtiienc abd, Aﬀfeule and Battery "were "joined,, and. Nor guilty 1, . 


pleaded, and a Verdict and intite Damages given. for füge Plainti 
| Mis ſeems to have been aided A VE e FA : 


hereof, the Damagys being found ſeverally, the Plaintiff releaſed thoſs fot the Battery, and 
„ TRI Ta TI to i bach; oth. fof che Battery, an 
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n the Contract, and, (Part upoq the Tort, which 


ff ; and Brownl. 235. 


But Winch 


doubting 
had Judgment 


. Ne the Cauſe 


vino £91007 bid 07 93059 nel ein whereof is founded in Force, 


\ 


In Treſpaſs quare vi & armis the Defendants entered his Cloſe, con- Carth. 113. 


taining 100 Acres, c. (in which a Fair Time out of Mind had been Drake v. 


kept an Adichatimas: Day) e adtunc & ibidem fregerunt & Aivulſer di. Cooper ad- 


vers Booths, &c. ibidem ere#* by the Plaintiff for expoſing Wares and 
Merchandizes to Sale there brought by Perſons thither reſortin 


JuJged: 


g. nec 


von en quod (theſe Defendants) adtioe & ibidem impeuiverunt & ditur- 
baverum the Plaintiff in erecting other nem Booths, c, for the Sale 
of Merchandize; by Reaſon whereof the Plaintiff loſt all the Profits of 


Piccage and Stallage. Upon Not guilty pleaded the Plaintiff had a Ver- 
dict, and on a Motion in Arreſt of Judgment it was objected to the De- 
| claratioo, that the latter Part therevf,; via. che Diſturbance in building 

new-Bovths,  ſoundy altogether: in Caſt und not. in Treſpats; and there- 
fore incompatible with the firſt Part of the Declaration, which is Treſ- 
paſs vi & armis, and that theſe ſeveral Matters require ſeveral Judg- 
eencsa. che Ent + Copatgr, bug he lt « Miſrierdis only, and there 

gre could not be jolned in one Declaration. Sed per-Cur. The Di- 
ſturbance, &c. is laid only in Conſequente of the firſt Treſpaſs, Ec, 
and it is of the ſame Effect as a Per quod in a Declaration, which is often 
uſed in Actions of Treſpaſs vi & dn, to let in the conſequential Da- 

mages, Se. and one Plex goes to the Whole ; for if the Defendant bad 
pleaded 4 Licehſe from the Plaintiff to enter the Clofe, that would have 

den a good Juſtification of the Treſp as. 


7 


438᷑) Of the Declatation's agreeing with the Writ. 
g in e 8 N nee 8e 100 1 9% eit 
The Count or De 

every . Thipg that comes within the Compaſs of the 


deyond the Writ 3 for original Writs, iſfuing bur of Chancery, are the 


AM n 807 100 ͤ . IODINE 7 
The or. Declaration is an Expoſition of the Plaintiffs Writ, pog 
ad miſt regular ly agree es 3.and. herein the eneral Rule, is, that Lil. 
y . Thipg that 1 rit may be com- 411. 
prehended within the Declaration, but the Declaration cannot be extended 


Stounds and Foundations of the Proceedings of the Courts into Which 
they are.retarnable z. and ſuch Proceedings muſt be conformable to the 


Authority given them; whatever therefore may be comprized in the 


Writ; however multifarious, may becomprized- in one Declaration; but 


Wherever Banade de euttainid n nf 74, kaßpet Ve döthprekeoded in 


the Declaration. 125 
The Writ may be general, according to Law, but the Declaration 55 


ſpecial ; .as where a Statute gives an Action, but does not preſcribe any Ded pl. 84. 


Form / of: the Writ, the Writ framed by che Common Law will ſerve, 
and the ſpeciaſ Matter may be ſet forth in the Declaratien. 


So if, Lands are givan. ta 2 Nene ſola fuerit, or to a Man * Pa 
rit 


quamdiu je bene geſſerit, in Waſte, the 
ming Vite, and the Count ſpecial. 


e 
ſhall be general quod tenet pro * 85. 


pl. 84. 
n 


13 


«tan 9 + Were A. 


— — * war 
„ 
* 5 4 
* 
— —— — — ” PI 


-* * 


K ak a... W „„ r wn = 2... 


* 


0 _y +» * * — = «of : — . 

a ” ” 
SG; 1 85 
$16 0 0% g —— * —— * . — - - . mo * „ g —_—_— 


Comb. 260. If a Man bring an Original in Treſpaſs againft one, and declares 
per Holt C. J. againſt him with a. foul cum bs abates his own Writ; but the Defend- 
ant cannot, take Advantage of it without demanding Ger; if the Writ 
be againſt co, the Plaintiff may declare againſt one of them with a Smul 


= # But now, cum. f | 
14 on Trial, the 


on 8 Met 15 eln! Ar Anis 2 een ape! gui * 5 81001 58. 340% 
ö Court will expect ſome Evidence of an Attempt to ſerve with Proceſs, to take off his Evidence. 


Lit. Seck. 6. If Lands be demiſed for Term of Half a Year or a Quarter of a 
Co. Lit. 56. b. Year, &c. and the Leſſee commit Waſte, the Leſſor ſhall haye a Writ of 
Waſte againſt him, and the Writ ſhall. ſay, guod tenet ad Terminum anno- 
rum, but the Declaration muſt be ſpecial, according to the Cale, :: . +... . 
Co. Lit. 344.22 So if a Clerk that is donative be diſturbed in a Quare Impedit by the 
: Patron, for this Diſturbance to his Church donative the Writ ſhall ſay, 
E 2 eum Præſentare ad Ecclefiam, Sc. and the Declaration ſhall 
- be ſpecial. 19nd, e Cons, roy oe ang Vegi. al 
Caſes L. ans Where the (4) Title is of one Sort of Action, there the Declaration 
Eq. 210, can never change it to another; but it may make a fatal Variance between 
(a) If a De- the Writ and the Declaration. | ' 1 On + 
3 ia Mlacito t 8 we, &. Ht ng e Deeds l | is. Caſe, notwithBand; anda 
INS -'#  PLACLEO EY AN | , 2 * . | 
- Recital of the Bill be 15 placito e Ph Pao | ſerve indifferenty for Trepe, or Cale 
Cro. Car, 325. Yin v. Wing feld. But for this vide Hob. 180, Allen 84. | Cro. Car. 2 54. 2 Rol. 
Rep. 49. Vent. 19. | 3 41-2 HF Ike Aion YAO!" 3.935 3049 L1-te5 
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5. Of the Sufficiency and Certainty required in the Declaration; 

and therein of Matters of Inducement, and that which is the 
JFC 0 ↄ . 430) 


Gift of the Adion. And herein, 
0 * Fo Fo + SÞ Kh bas vt 7-4 {= TY G 
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Hob. 199, It is a general Rule in Pleading, that the Declaration muſt ſhew a 
Palm. 524. Title in the Plaintiff; and that it, is regularly. true, that if the (5) Plain- 
(5) Diverlity tiff will himſelf diſcover to the Court any Thing, whereby ic may ap- 


where ſuch t may ap 
e commenced it, his 


1. Where by the Declaration it muſt appeat that the Plaintiff 
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Matter is dif. pear that he had no Cauſe of Action (c) when 
cloſed by the Writ ſhall abate. | 2 
Defendant. 5 | | | 
Cro. Eliz. 111. Deon. 87, 2 Leon. 20, (e) Where the Te of the Original was before the Day 
of Payment, in the Condition of the Bond, upon which Action was brought; and this; though after Ver- 
dict, was adjudged Error, Cro. Eliz. 325. Moor 598. Buckley v. Williamſon, & wide Cro. Eliz. 565. 
0 in Caſe for ſcandalons; Words, the Pay was alledged: before the Words ſpoken. Rol. Abr. 
7921 80 in Aſſumpſit, where it appeared by the Declaration, that Adtion was brought before Cauſe. 
Cro. Jac. 574-5. ——In'EjeQment, by the Declarztion *it appears, that the Defendant was ejected after 
the Leaſe made, it is ſufficient, though no certain Day is alledged in which he was edel. for the Day is 
not material, being before the Action brought. Cro. Jar. 3 11.—In Ejectment the Plaintiff declared, 
upon a Leaſe made 12 Jun babend' à dicko duodecima dis un', \wvintute cajus he entered, and that poſes, 
: ſcilicet eod 120 die Jun the Deſendant ejected him; and becauſe the Plaintiff by his own ſhewiog entered ay 
? | a Diſſciſor, and the Defendant ejeQed him before be had Title, after a Verdict and Judgment for the Plaio- 

| tiff in Ireland, upon a Writ of Error here it was reverſed; ” 3 Mod, 195. Evans v. Coler, & wide 
Comb. 83. Like Point. Where the Declaration being of the Term generally ſhall refer to the firſt 
Day. That ſome Day muſt be alledged before the Action brought. 5 Mod. 287; Abd note ;/ if 
the Cauſe of Action ariſes on ſome Day within the Term of which the, Declaration is delivered, the D 
claration muſt be of ſome Day in the Term after the Caufe of Action accrued, A Cer cs 
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| | t The Day is not material, if laid before ſuing out Writ, if in C. P. or by Original in B. R. orders 

the firſt Day of the Term, whereof the Declatation is if by Bill. If the Cauſe of Action accrues in Term. 

and you ſue by Bill, Ge. you make a ſpecial Memorandum of a Day ſubſequent to the Cauſe of AGA. 
| Sed hu. If the Words ſubſequent to fra might not have been rejeRtvd as $orplulage ? 
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Reg it Hath la aut Sed on Wegen of Hbe and 97 that it 2 Sund. 379, 
is pot ſufficient for the Plaintiff to declare that the Goods wefe in his 380. 
Cuſtody, but hie ma ledge that they belonged to Him; but tRat in the 
Cale of a Cartier, y mainrain an Action againſt che Hundfed, ſet- 
ting forth the Scham d by abel he is chargeable. n ee TURS TOE ” a 

* So in an Action upon the Caſe, the Plaintiff cannot Gerdes 7% * "Page: 14 
cum the Defendant- was ipdebted to him ſuch a Sum, the Defendant in „ Co. 
Conſideration thereof ſuper ſe 33 pay. &o. without \ſhewing, the Bat for 77:8 


Cauſe of the Debt. | vide Hob. 5. 

Legiti anne $4) n 2 9] Godb. 186. 
Cro. Jac. 207, 213, 642. Hob. 18. Moor $54. pl. 1 ity, Heil. 166 Rol. Rep. 391. Bulſt. 67. 
3 Bulſt. 207. Cro. Jac. 397. Hard. 132. But 171, per Croke and Chamberlain, there is a Diverſity 
where the romiſe i is to pay at a Day to come, and where-not ; for a Promiſe to pay at a Day to come im- 
a Forbearance in the! mean Time; ; and wide Rol. Rep, 396. And that futh a Declaration is not 
made good by Verdict. Cro. Car. 6, 31. Sid. 182. Browäl. 14. Poph. 31. Jenk. 293.— Where 
the Plaintiff declared; that the Defendant was indebted to the Teſtator of the Plaintiff in 20 /. guas illi ſol- 
Vile dibuit ſecundum! agreamentum inter. eos habit“; and the] wer, was oy mY W. for that the 


n might by by Deed, 2 Lev, 1 1 18 5 


"Bur if i in an Amy 15 Puig e chers FR Sies the Defeti; Hob. 18. 
dant was indebted to him in 30 J. the Defendant, in Conſideration that lden v. 
the Plaintiff had 1 en Day to 25 Defenda t until, Sc. did aſſume and Webb, ad- 
promiſe to pay. is is a goo Declaratio Dy withour ! ſhewig | for what judged a 
the Defendant was bled. for the Debt is not in 'Queltion; and 5 50 Fee 
it be true, thete muſt be a Debt to make this a good Conſideration, ? t Point Cro: -+ 


that is allowed in the Promiſe. being actu l.. 5 397% 
N pl. 1167. 3 null 206, 267, ooh nh 390. Godb. 13. ne, el Kol. 1 Roe, . 


154 


80 if in an. erg 85 Plalntifr declares „that che Abe Defeti- Moor bow. . | 
a8 had received 2. of ſeveral Perſons, t the Uſe of the ( In pl. 1168. 
Conſideration thereof the Defendarit did aſſume and pr rotniſe to . A_ . 
This is a good Declaration, without (hewing of what Perſons in particular 
he received the Money > | becauſe” the Conſideration | is executed, und nor 
traverſable. r 25 1 n DY 

If in an Aumpſi the Pliincf Jetlires thar the Defcidail in "Cai Allen '<y & £ 
ſideration of, Sc. inter alis did aſſume to pay, Gt. This has deen held e. 3 
no good Declaration”; becàuſe he ought to ſer forth che whole Promiſe, | 0 
which 1s intire. FL? 

But in an Aſſumpfit the Plaintiff declares, quod cum ln were n Oro. Car. Yi" 
Reckonings and Accounts between the Praiarif and Defendant, and at Hetl. r06, 
ſuch. a Day, &c. igſimul compulaverunt for all Debts, Reckonings, and - ne ind 
Demands; and the Defendant upon the ſaid Acco t was found to be 2 , e 
in Arrear the Sum of 200. in Conſideration whereof. e Defendant pro- Palm. 0p 
miſed to pay, Sc. This is a good Declaration, de ſhewing it was Velr. 70. 
pro nerci moniis, or other wiſe, wherefore he ſhould have an Account; _ Rep. 
for an Account may be for divers Cauſes and ſeveral Matters, and 39 * 
Things may be included and comprized therein, which in ped?! computi 
are reduced to a Sum certain; and thereupon being indebted to the 
Plainciff, it is ſufficient to round an Action. 4 

In Aſumpfit the Plaintiff declared, that the Defendant was indebted 2 Ler. 153. 
20 l. pro Premio upon a Policy of Inſurance upon ſuch a Ship, and the Fawt v. Pin- 
Defendant demurred ſpecially, 19 8 he did not ſhew the Conſideration Vel. 
certainly what the premium was, or how it bepame due; fed non allocatur; 
for this is ws good as an Iudebitatus pro move ſalatio, which has been 4d. 5 
judged goo | . 

In Aſump/it the Plaintiff declared 2 lee enerally, with- Carth. 176 
out dg forth what Sort or 9 of Work or proces 3 was; . 
and though it was objedted, that it ſhould be ſet forth particularly, 2 Sid. 404 5 

that S. P. 
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hay! it way appear t the Cpure, © U ork 
held it well enough z, and th 25 on! "Re Cr i 
obliged to ſhew * e ndant 18 


appear to the Court that wh in not a Debt, on a) ecialty, 
8 page 15 but only upon ſimple Contract ; and any. genera Wo 7 which that 
3 Fab. wer be weck 59 EN 5 ſufficient, 0 201 geyu coi as gi oe 
Mod. 8.S.P. (a) For Damages recovered in an Aung will be no Bir 8 Adios dee 
on a Record or or Specially.” Cto. Car, 6. Leon. 155, Dre Hing. 1", 109130 1 0. 5 


21 that it "may 


© j Ten Is now woe common eſtabliſhed Form. | 
A 3 e 166M ee OTH dd ent noe act 
Show. 17. i AY Baikif of a i Liberty geren that the ranthiſ Pe) Liber of 
7 2 v. Bae. returning and executing all Writs, Bills and eEipts güt of the King's 
W Courts belongs to him 3 and that the Defendant, without his Licenſe, 
and againſt his Conſent, executed a Fieri Facias within the faid Liberty 
This is a good Declaration, without letting forth any Title, cher ay 
enjoyed the ſaid Liberty by Grant or Preſcription ; adjudged upon De. 
murrer to ſuch a Declaration; for the Court held, that if the Defendant 
7 = . os en Ic, i would have been ieumbe t on the Plaintiff to prove 
«Jim. 275 50 4 an Action K# hopping Li afoul 10 G t Way to his 
Hari. Boſe the Plaintiff's Lands the Devin e as bed good withour e 2 
- Title, „ Ms 
8. CG | ibi | 


fx 


j 1 . ' 
De \ 8 ; ft] ASH. 900 1050 8. Ju: 17 


Cut PR So in an Adtion on - he 8 aten 6" a Whites hüt 25 
ow. fl 5 Plaintiff declared, that the ant Hoſe 1% a. cettain 
dans 69 133. Mill Dam, & perind did divert the Water Cone 4 ab 1 & ſolito 
8. C. curſu erga the Corn Mill of the Plaintiff, by. Reaſon whereof he loſt 
Sbein. 65. the Profits of his ſaid Mill; but did not let forth that Water uſed to 
pl. 10, 175. turn his Mill, or; that he had apy NE. Prof thereof, or. that the 
Balle Water-Courſe was Antiquus aque £ Yet: the Declaration was 
v. Palms, held good; the Court being of pinion, * the (Y Poſſeſſion alone 
(b) Where was ſufficient to maintain an Action againſt a Wrong-Doer, and that 
in ſeveral this was of the ſame Nature with: an Action of Trelpaſh, But Holt 
Caſe Poſſe Ch. J. ſaid, that if the Cauſe had, been» tried before him, the Plaintiff 
Propery is ſhould have proved his Mill to be an ancient Mill, ieee he wan. 
ſufficient to have _ Nonſuit. . * 


maintain an 4 a ts OY 2 
ARGS. vide Palm. 200. 4 Co. LutterelPs Sh, and Tide ren. 7 LING N . 60 A, 


Lov: 179. 10 Afriny/ it was, in . Confideratlon' he beiin the Defendant 9 
An 5 take the Bonn of Th ch Lands for ſeven Years laſt paſt, at his Inſtance 
tf Cro. Eliz. and Requeſt, the Defendant promiſed to pay him as much as they were 
859. S. P. worth; and it was moved in Atreſt, Cc. that the Plaintiff had not ſet 
forth a Title here, as he ſhould have done; but per Cur. it is well 
enough ; and to maintain ſuch an At tion as this upon! Lvidence, an aQtuat . 
Promiſe muſt be proved. * 
Noy 86, An Action upon the Caſe was brought for ſtopping a Way which | 
 __. the Defendant had from ſuch a Place over Black Acre, where the —4 i 
eee unto ſuch a Field oy Name; and it was ruled to be 
: without ſhewiog. what. Intereſt he had in that Field, for it wall vt 
intended to be a common Field; but otherwiſe. had it been uſque ad 
ralem Clauſum, ber he ought. to, o ſhew what lacereſt he has in the 
That Poſ- Cloſe. [ | MT le a 


ſeſſion is | dn b 7 
ſufficient in a Declaration e ag ene eee Wi OA 
q 2 10 198801 717721 590 
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5 ** an dare 19250 "ho Caſe, f char be was s ſeiſed. in Fee of _—_ 1. as. 
the Manor of H. and of a Fair fo 5b. 0 ere.every Aſcenſion- Day, Den: 4 
and — ; the Defendant t a 1 Las Toll, toe, Wenge wh "eG 
ant ot ty, and tou m5 it was moved in 1 
reſt of Jodg went, that the Declaration was — good, becauſe he Ws Warte 
not ſhew a Title to the Fair by Grant or P cription, and therefore 
no Cauſe of Action, but per Cur. not neceſſary, . becauſe only a Co . 
veyance to the Action, and is not any; Claim thereof as to the Right, 
a8 it a N Warranto, and the Declaration, without ſpecial Title thefein 0 nds, 


comprized, is good. 
27 e's 25 Leafy the. endant may e quod dimiſit, and Lal. " 
elf 1 E te de the Leaſe, 


need or in in hi 10 
650 Years for th 15 cfearages of Rent reſ ve 


* 55 


3558 it, he needs not declare that the Teſt de entered, for ide Claret 
the Ground of the Action. +0 


181090 
K ee p by , that in all Cafes ke ab lies, og 
N upon on, be I he the Condition or Act wo be 
Noted by | Plaintiff, Defegi „ Of an 25 45 be i ** the vs 
Affirmative ; or Negatiy "there rhe | 4 10 ogy Fog ſhew 5 wh $ Pe. 
claration, and aver the Performants of. 1 3. ke or 752 Tatei 


commences. in him upo⁰ pe. Per 1 e of & 
before. But When the i 1 1 5 
veſts in the Grantee, and i 15 to 1. 122 . os 
Condition { hier wag to. 2 50 0 

mative or Negativ 

other; thete the Kana m ihe = 
any Performance; and this In ne p 
vantage of it. 


As if an Annuity of 161 Je A. #. be 8 eat de a Man when he Co. 10. 

| ſhall be promoted to a Be 8 In his Demand of it he muſt Thew Doc. E b5; 
that he is promoted g but if it be granted ußtil he be promoted, there 

;he ſhall have a Writ of Annuity fy 3. and he need got fay that he 1 not bg 

yet L becauſe the Apnuity, precedes, and the Promotion Þ 

ubſequent. W 
If | by the ſame Deed each Party is ito do fomething 4dvadtageois to Sand. 319, 


the other, and on which vec is not a mutugl Re 7. the Pera in 320. 
his N muſt aver, that BAG FO, oaks was to, have . 


may bag his An it is: held, that in d tlie Fut 2 5. 1 
_ not ſhew a Performance on his Part and on this Reaſon, thi 15 hath CG 645: 
a Remedy, it is held, that YEP cal Covenadn Tannot by 1 leaded one in Show. =_ 
Bar of another, 5 fo 265. 
I nihaos 8 Nad Title 
As where a Wrizing, way dran i in theſe Words ; 3 Its agreed. hat 3 
Hall pay to B. 770 l. Her bis Land * Houſe, &c, the Money 4% be paid Sad. 319, 
+ Midſummer ; i Witneſs, &c. It. was by both Parties; the det: v. 
oney not being paid at the Day, B. without making gr rendering any = 
Conveyance of his Land, brings an Adtion of Hebt upon the Bill; and gia, 
reſolved, that it was well brought; and, in this Caſe it ſaid, that 4. Ra 


might . an Action of Covenant 58 for the nah ee the 2 
Land. ant co oh U bon '® 05 3 
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eee the Plaintiff replied, 
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Hob u J. . brought an Aſunpſr againft'7. P. decliriog, that in Confide- 
Nichols v.. ration J. S. ptomiſed to deliver the Defendant td his own Uſe a Cow, 


2 
> 


Eiab . F. the Defetidant promiſed to deliver him 30 5. Achudged, chat the Plain- 
That where tiff need not {yer the Delivery of the Ov, becaule it was (g] Promile for 
there are Promiſe, © F 1 VTV 
mutual Pro- 4 ; 1 2 | X = l 8 4 | ; 5 N 95 | ay 4 
miſſes, the Plaintiff need hot aver a Performance on his Part. Yelv. 134. Mod. 62. Rol. Rep. 336, 
Vent. 41. Herd. 102. March 75. Cre. Rliz. 703. Ley. 20,293. Cre, Elz. 137. Leon. 186. 
(a) That both Promiſes opghx to. be made at the ſame. Time, otherwiſe they will be Nada pacta. Hob. 88. 
Cro. Eliz. 137. Leon. 186. > Linen e 5 


ww 
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2 Sand. 107, | In Debt on #n Obligation fof Payment of Money; ſo ſoon as ſeveral 
Bills of Coſts are ſettled, it ought to appear by the-Declaration'that the 
Bills were ſettled, of that there was ſome Default in the Defendant by 


which Means they could not. 8 
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* Page 17 * 3. Where general, Allegations io the Declaration are ſufficient 
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FOE Although the Plaintiff, muſt ſet forth jn his Declaration every ma- 
3 Lev. 319. Although the Plaint wſt fie Tou Nad ge IRA to bis'Ac- 
e Law requires ho greater Certainty, than the Na- 
ure of the Thing is .capable of 1 and therefore, if a Qontract be made 
jo geperal Terms, the Deglaration vpon. ſich Contraft may be in the 
faine Terms : 8 if the "Plaintiff declare,” that whereas the Defendant 
was poſſeſſed of the fixth Part of à Ship, ; and it was agreed, the De- 
fendant hquld by Writing ſen his Intereſt to che Plaintiff for 600 7. 
enn Io ne eie * een f „ia; 
aud that the Plaintiff ſhould f 20 7. in Hand, and the Reſidue f. 
per Zxecutionem of the ſaid Writing and that in Conſideratibn the 


* 


; . } T4 4 oY Bs 
42 +, tion; yet herein t 


Ng 


Plaintiff had paid the 20 %. and aſſumed to perform the Agreement on 
his Part, the Defendant did affumie to perform it on his Part; prod” 1. 
men the Defendaht had not performed this Agreement on his Part 2 This 
being on a mutual Promiſe, the Breach is well aligned in the Words of 

> 16 act 4 i Et a eat e eee 
; Bulk, z. o if in an Aſlimpft the Plaintiff declates, that in Confideratizn the 
Crizs v. Plaintiff would find and provide for a ſick Man all. fuch Neceſſaries as 
nale. he ſhould want, the Defendant aſſumed and promiſed to pay, Gt. and 
ms 12 *avers, that he found him Neceſſarles amounting” to ſuch a Sum, &c. 
„„  Thisisa good; Declaration, withour. ſhewing in partigular what thoſe Ne- 
- ceſſaries Fefe, being in che Words of the Contract; and the adding the 

Particulars would make the Record too prollm. 

Carch. 110, In aſſump/it for Labout and Medicines in curing the Defendant of a 
111. Heggins Diſtemper, c. who proven | infr's æiatem viginti & wins annorum; 
3 Lev. 170 bl Was for ſeceffaries generally ; and, upon De- 
S. P. müurrer to this Replication it was objected, that the Plaintiff had not 
3 Mod. 69,50. aſſigned in certain how, or in What Manner, the Medicines were neceſ- 
& wide Cro. ſary; but it was adjudged that the Replication in this general Form was 
Joc: e good, =» e 
Lev. g. la Debt upon an Obligatign, conditioned to fatisty for all Goods that 
N A Apptehgte alf waſte in N Replication the Plaintiff affigned for 
Jar he had, waſteq 705 bona ad Valentiam 100 l. And ad- 
2 Judged upon Demufrer that it was good, without ſhewing what the Goods 
* Were for the Penalty .the Obligation is to be recovered upon any 
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(3) Io ani. preach; Bur &e Lat 36 wud: be otherwiſe in (5) Covenant where there 
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8 i, to be 4 Recompence for the Damages. In 
veral Breaches 3 vo en APR 2! 101 a . 1 , ; : 5 4 4 +1 
may be afligned ; otherwiſe in Debt upon an Obligation conditioned to perform Covenants. Oro. Car. 176. 
e wide Title CouRant, and the Statute 8 & 9 W. 3. c. 16, [whereby it is enacted, that in Actions on Bonds 
for Non-performance of Covenants, Plaintiffs may afſign as many Breaches as they think fit.] | 


* , . 
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27] _— Action of Covenant * eee to pay 2 1 "Jo 8. 
veril Days dofing.the Term; Plaigtiff aligns, "th Gar. at he W Keb. 371, 
ay the ſeveral Rears at the ſeveral Days during the Fer: The 468, 400. 
urged to be double, uricertain,: ang. naught vbut the 1 5 fe Comer wy 2 
in Covenant the Plaintiff may aſſigu the Breach. 28 e as oy e. 0 op Tagged» 
nam, tho? it includes 20 Matters ; and t . — here it might == bi) wy 4 8 
that no one Rent was paid upon any one Day during the Pen. 4 08 IJ 5 
In Covenant by a Maſter againſt his Servant, on a Covenant not to sa 19 * 
bs or Tell :witfoort; the Maſter's Leave withio- two Years ;,.the. Breach ps 
med was, that he had diverfs,dicbus & vicibus, between ſuch a;Day L. za 5 
ang uct a Day, ſold to H. and to ſeveral other. Perſons poknowp, 76 ke 
Goods to the Value of 100 “. After Verdict for the Plaintiff, it was y 
moved in Arreſt. of : Judgment, that the Breach, was; uncertain as. to 
» Time and Perſons ; but the Court held it certain engugh, and gk in # "SY 18 
Covenant it is fofficient: to aflign- a general, Breach. 5 
If a Breach of Govenant is ee ee the, Plan g d Co. Jae. 298. 
not conclude. ie non: genuis Canventionem in bus, c. Ic. ih that 1s, | ye -0200d. £29. 
* „ ini Wushu twin) x 


If A. Leaſes to B. for Team, and: . covenants that full Pow 107 7 
and lawful Authorty:to Izaſc,, &c,vand in an 9 ht. this OY 9 68: .be 
nant. B. ſays, he had (u) not full Power: and awful Authority to Leafe, 4. e 
c. the Breach is wellraffigned, fot hechath well -Pyrſued, che Words, of M.. 
the Covenant Ne ative ; and Pp Eſtate he had lies more in the Notice 8 rde. 
of the Leſſor the of er 9 therefore he ought to ſhew what 5 

ma 


Eſtate he had at the T ing 3 that it may N that e . 
* had full Fopegi, A By 5 fendant muſt 
— — 2112 14 ihr 01 | 4 LY 1 re 1 W. that he 


- was ſeiſed' io Fee, and : u eee n ſperial Title "he ſie Bady ele but the Covenant 
being general, the general Aſſignment of a Bræach prima facie iz good. 0 T9691 Was (Ho lawfally 
ſeiſed in Fee of an indgfeptble: RR Jer. 369. , Raym, * Vi 355 3 05 Fatt 37 
Diznis!* i 9772 7% 8 + 2 - 
"= covenants to permit B, his Heirs and Aſſigns, to le and enjoy * 218. 
the Rents,” Iffues and Profits: of certain Lands, and in an Action upon st v. 
this Covenant the Plaintiff aſſigns for Breach,” that H. took the Profits, 2b. 


& (b) non permiſit B. to enjoy, Cc. This Breach i is well NG? for the £ a Gate 176. 


takingghe Profits by 4. ls a ſpecial ] Diſturbance, 8 | judged, & 
W CG: bs | | * L Hard. 
185 GY 5 . 8 dat Now permiji 0 is 0 band. 8 ca. 89. * 91. 1. . vide And. 137. 
2 ent. 2 WE! ar C *. 190 T5 b 5 kt 
& NA on [2 3x 1 121 24231 H n . | 
If A. grants a Rent to B. and his Heirs for the Lis of c to the Uſe Mod. 223. 
of C: oy. covenatits with B. to pay the Rent ad opu & uſum of C. and in 2 v. 
am tion upon this Covenant B. aſſigus the Breach in not paying the Rent ©* 3 * 
to him, ad opus" & uſum of C. This Breach is well an in on Words — De. 
"6f the Covenant, * A negative Pregnant. Ks Te mourrer. 
god toi Mod. 138. 
18118. adjudged, and, ſaid, aha if 3 it was — to C. which is a Performance in sun. the Defendant 
;onghy bo have rer s otherwiſe i it ſhall not be n | | 


'# % 


Ta 5 'forn Bond the Plainiff need not ſhew che Date; for * 8 
n loſt or, converted, he may not know che Date: and if he Willin v. ” 
ſhould miſtake i it, it would de a Failure of his Suit. f Chambers, ads 


judged, af 
« Verdict for the Plaintiff, and tel apon 4 Writ of Error.  Cro. Jac. 638. 8. P. Ae aas De- 


murrer. Hard. 111. Like e e We enn Patent. - Brown, Eat, 30% » ths Frecodens, Vide 
Et. 202 M PREM IHe Lact 14 13 ITT 1: 


Fi in an Afton upon the Cale againſt a 1 the Plaintiff to. Palm. 523. 
clares the Defendant ſa neghgently e his Lighter, that it rook oy v. 
1 ICED . Water, 


OS _— 
— — 9 * 


2 —_— EG 
Ry ood ere RET AC ans bite 
* 


. 


5 12 


ing * 2 reeyr dun, hot being the Git of the n is aid 


„ lar e; tho' in ſuch Action upon an Eſcape after Execution, it is 
Moor 834." 285 


„ 3 


; . 


Water, and oel de Goods of. the Phintif 24 dns, We. the 
„ is good, withour a more re 3 e n 

EY ff Al IE 1293. * 4 

Palm, 923. 8 * it hath been held, that a Decharation aged a 

Sid. 245. h hot alledged in the Declaration that he is '#.common, — 


SP. yet fad. man] ir alſo 108 a Carrier, vithour 125 cet he is u common 


beſt 07 1. Carrier. © e . hacks 05 
— A Srales which Wes PROP 41 Aab butivoaly in 2 — 
of the Common Law, need not be recited"; as” on the Statute of an- 

+ Sridge(s2 H. 3.) the Plaintiff may declare, that hib Father was ſeiſed in 

Fee of certain Lands, and died ſeiſed; and that the Lands deſoended to 

bim; and the Defendant had occupied Eher 6h een in Sacage, 


| without any Recital of the Statute, ' - oil 
* » Php 8 In an Action of Debt for an Eſrape of one in Besbuse, iris —_ 
panes ſufficient to ſhew only that a C ad ſatisfariendumtiflued, by virtue of 
8 . which he was taken, Ve. but the Plaintiff muſt ſhew. haw he recovered 
. MN 0 udgment, and . a Capias ad Satisfaciendum iſſued, "ag for 38 
2 Keb. 9 1 to the Judgment the Defendant may plead Nut tiel.Record; and though, 
C. if there was no Judgment, the Sheri Bae bound to execute the Writ, 
2 — for and perhaps might de fined for the yet if there was. me Judg- 
2 ment, there was! no Debt or Duty to the Fa jj ot co" 
mu 
3 2 Lev. 85 eee ee bern in the Declaration, vid Cir 
149. Lutw. 110, 111. 12 17. Pl. 10. Salk, 272. H. 3. $ Mod, 414. | 
99 If in an Action for the Eſcape of B. againſt the Warden of tis 
ox. Fler, the Plaintiff declares, that B. was committed in Execution to him, 
* 5 he muſt conclude” prone 2 retordum; for that ; is triable by the Re- 
5 Mod, 3, 9. cord, though faid to be by the Defendant's ing, chat he ſuf- 


that w by, fered, him to eſcape with "he Leave of the Plai 
Matt r ies Shag 2 ; 

Record; the Foundation or Ground of the Suit ha bust, gr of the Sublancy of the Pe 3 

ought to be cextainly and truly alledged : a/iter wheres it e ! 


2 1 20 VET 


1s 


Noy In an Action for an Eſcape on mette kde 4 puisbff a not 


2. 
N -only ther, chat ad lor guns ire permifit, but allo that Non comperutt ad diem ; 
Eſcape. becauſe the Party being bailable, the Sheriff might lawfully ſuffer him to 


o new that ad largum ire permit. Ar 
n Action for the Eſcape of one committed by Commilioners of Bank- 
2 Bali. We rupt, for refuſing to anfwer Iaterrogatories, the Plaintiff. fer forth, that 
* 47- upon the Petition of him and- other Creditora, the Lord Chancellor by. 
| Commiſſion dedit pateftatem plenams to-the Commiliianes vigor Hatuti to 
nine, Cc, and that the Commiſſioners offered him Interrogatories, 
: And though it was objected that the 'Office' of the Chancellor 
is miniſterial only, and that it is the Statutes which give the Power, and 
ir: was not ſhewn whar the Interrogararies we Tech z, yet the Declaration 
Was adhudged , gogd; fox it is per commilſh mmiſſiantm dedit, Oc. Auers Statuti; 
and it Faß de intended that the Laterrogatories are lawful rill the” contrary 
f appears. | 5 gd 

Mod. Caſes | 45 Debt apoh an Aſſignment of a Bail- Bond, taken dy the Sheriff who 
75. Tackir v. had arreſted the 'Defendant on a Capias; lit as objected, that the Plain- 
Coldburne. tiff had not in his Declaration ſet forth the Capiat, or the T efte, or Re- 
Tuvurn of any Capias ; and this on a ſpecial Demurrer was held fatal, it be- 

ing the Capias that gives Life to che Bond. 


s 
8. | - 


| Leon. 72, ff in an Actioa of Debt upon an Award the Plaintiff lm. thee 


the Arbitrators did make an Award, that the Defendant ſhould pay 
3 | unto 


= 
—_— 1 8 am. G Mu 


Pleas- and pleading. 


"unto the Plaintiff 10 I. Cc. this is a good Declaration, though nothing is 8 
ſhewn to have been awarded on the other Side; for it is ſufficient (a) for 
the Plaintiff to ſet forth that Part of the Award that intitles him to his 
Action. 88 = Rk the | 1 


o 
** PREY e 


wa 


(2) The 
Plaintiff may 
declare, &c. 


that inter alia 


it was awarded; per Lit. Rep. 312. But 1 Mod. 36. per Taviſden cont ; but for this vie Title Award. 


If in an Aſumpſit the Plaintiff declares, that the Defendant, in Con- Cro. Eliz. 272. 
ſideration that the Plaintiff would forbear him one Week, aſſumed, c. Tenacy v. 
and avers, that he did forbear him one Week, bur ſays not one Week 370. 
following; yet this is a good Delaration, for it muſt neceſſarily be in- 

"tended fo, p.... 995% . | 5 

If in an Aſumpfit the Plaintiff declares, that whereas there was a Page 20 
certain Bargain between the Plaintiff and the Defendant for certain velv. 49. 
Woods for which the Plaintiff was to pay 200. at a Day after; and Allen v. 
that the Defendant, in Conſideration that the Plaintiff aſportaret ſuf- Randall. 
ficiendum hominem fore Obligat* to the Defendant for the Payment of the 
ſaid 207, did aſſume and promiſe that the Plaintiff ſhould enjoy the 
ſaid Wood, Sc. and the Plaintiff doth aver quod aſportavit B. ſufficientem 
Hhominem fore Obligat to the Defendant, &c. yet this is no good De- | 
claration ; '1ft, Becauſe it is not-ſhewn (5) how he was ſufficient, ſo that () YideHob. 
it may appear to the Court to be according to the Agreement; 2dly, 69. 70, 77. 
Becauſe ir is not in Fact ſhewn that B. (c) did become bound, or that is 7 
obtulit ſe obligari, and perhaps he came to be bound, but being there NN 


tion upon a 
refuſed. Promiſe to re- 


: | | 3 | — 1 pay Money 
-laid out, or to be laid out, for Goods for the Uſe of the Defendant, the Plsintiff need not aver, that the 
Goods came to the Hands of the Defendant. Bulſt. 169. adjudged. g) E | 


1 


If in an Aſumpſit the Plaintiff declares that his Father was ſeiſed of Yelv. 110. 
the Manor of D. and of divers Lands, &c. in D, in Fee, and in Con- Long Mor- , 
ſideration that the Plaintiff, together with his Father Agillaret quandam e 
Indenturam per quam his Father Barganizaret, &c. the ſaid Manor and © 
Lands, the Defendant did aſſume, Sc. and alledges, that the Plaintiff 

ſuch a Day /igillavit Indenturam pred:tf ; yet the Defendant, Sc. This 

is no good Declaration; for diverſa Terras in tenementa in D. are un- 

certain, and comprehend not all his Lands in D. and therefore the Plain- 

tiff ought to have ſhewn in certain, and particularly what Lands were 
compriſed within the Indenture. 3 | 


Alſo in the above Caſe; it was held, that the Allegation that he had yay. 111. 

ſealed Indenturam predif was not good; for predi? ought to refer to adjudged. 

ſome Certainty before, but (4) guandam Indenturam is altogether incertain; (4) The 
and the Plaintiff ſhould have ſhewed in certain, that he ſealed ſuch an N de · 
Indenture per quam the Plaintiff and his Father Barganizaverunt, Sc. de pere, oor 


oh 1 4.8 . 1 whereas gu 
verbo in verbum, as laid in the Premiſſes of the Declaration. dam * 
1 $7 * hs 4, 12 oo * . P 


3 | | mus, Oc. was 
> "nt of Repair, the Defendant, in Confideration that the PlaintiF would repair eand:m partem of the ſaid 


| Houſe, aſſumed and promiſed, &c. and avers, that he did repair eandem partem ; and though it was ob- 
jected, the Plaintiff ſhould have ſhewed which Part of the Houſe was out of Repair, yet after a Verdict it 
was adjudged for the Plaintiff, 2 Leon. 53. 3 Leon. g1. 1 5 . 


But if a perfect Indenture in Date, in the Nomination of the Parties Yelv. 111. 
and Limitation of the Land, had been mentioned before, it had been ber Cur 
ſofficient to ſay, that they ſealed Indenturam predit”, becauſe by the Pre- 
miſſes it appears there was in fado a true and perfect Indenture. | 

The Plaintiff declares,. whereas he and the Defendant were joint Exe- Raym. 203, 
cutors, and the Defendant had received all the Eſtate of the Teſtator, 04 
and the Plaintiff threatened to ſue the Defendant for one Moiety, the 


Defendant, in Conſideration the Plaintiff would forbear, &c. and would 
8 Vol. IV. G . | ſhew 


— ES 2 1 ä 


Pleas and Pleading. 


ſhew an Account concerning the Teſtator's Eſtate, did aſſume, &c. and 
the Plaintiff avers, that he did ſhew guoddam Compotum; and though not 
ſaid Compotum predif?, yet after a Verdict for the Plaintiff it was ad- 
| | judged for him. + | 195 
3 Bulſt. 35. If in an Aſumpſit the Plaintiff declares, that the Defendant, in Con- 
Lee v. Adams, ſideration that the Plaintiff would leaſe certain Lands to the Defend- 
as po ant, rendering 10 1. per Au. the Defendant did aſſume and promiſe to, 
the Plaintiff. Fc. and avers, that he did make a Leaſe of the ſaid Lands, but does 
not ſay that it was rendering 101. per Ann. This is no good Decla- 
mee, | | a: 
* Page 21 * If in an Aſum7/t the Plaintiff declares, that whereas the Defendant 
5 had committed a Felony, and thereupon had requeſted the Plaintiff to 
3 105, do his Endeavour (a) to procure a Pardon for the Defendant; and 
pe "IR „, thereupon the Plaintiff, by all the Means he could, and many Days 
Blaithwait, Labour, did. his Endeavour to obtain a Pardon for the ſaid Felony, 
adjudged per vix. in riding and journeying, at his own Charge, from London to N. 
tolam Curiam, where the King was, and ſo to and from New-market to obtain a Par- 
ea don, Cc. This is a good Declaration, (4) though nothing in parti- 
the rather, Cular is laid to be done, but only riding up and down, and nothing 
becavſeit done when he came there; for an Endeavour in general is expreſsly 
was after laid, and Particulars ought to be ſet forth for Form's Sake only; for 
| . though upon the Trial he could have proved no riding nor journey ing, 
| Brow 7. yet oy other effectual Endeavour, according to the Promiſe, would have 
S. C. erved. . | | , 


* —— 


(a) Stile 465. 5 i N | 

Like Point, where the Defendant did his Endeavour to reconcile Differences, e. (5) But if the Plain- 
tiff declares, that the Defendant, in Conſideration the Plaintiff had done him Malta bengficia, aſſumed and 
promiſed, &c, this is not good. Vent. 27, Sid. 433, adjudged, after Verdict for the Plaintiff ; & wide 


2 Keb. 552. 


Rol, Rep. In Aſumꝑfit the Plaintiff declared, that in Conſideration the Plain- 

382. tiff would deliver all the Corn in a certain Barn, the Defendant did 

| aſſume and promiſe, &c. and avers, that he did deliver all the Corn 

in the Barn, but does not ſhew that there was any Corn there; and it 

was agreed per Curiam, that had this been on a Demurrer, the Decla- 

ration would not be good; but that being after a Verdict, upon Non 

aſſumpſit pleaded, by which Iſſue it is admitted there was Corn there; it 

was adjudged for the Plaintiff, and afterwards affirmed upon a Writ of 
Error. | 1 wes 

Cro. Iac. 503. If in an Aſumpfit the Plaintiff declares, that whereas J. S. had ac- 

Lenerett v. knowledged himſelf to be indebted to the Plaintiff in 107. for divers 

2 —_ ade Treſpaſſes, which 10 J. the Plaintiff at the Defendant's Requeſt had 

* accepted; and that the Defendant, in Conſideration the Plaintiff would 
acquit and diſcharge the ſaid J. S. of the ſaid Debt, and would per- 

mit the ſaid J. S. to carry out of the Plaintiff's Houſe certain Goods, 

did aſſume and promiſe to pay the ſaid 10 1. to the Plaintiff; and al- 

ledges in fafo, that he did acquit and diſcharge the ſaid J. S. and did 

permit the ſaid J. S. to carry away the ſaid Goods: This is no good 

Declaration, becauſe he doth not ſhew how he did acquit the ſaid F. S. 

for it could not be without Deed, which ought to have been particularly 

ſhewn; and though the Performance of the other Part of the Conſideration 

| is ſufficiently averred, de will not help it. 2 7 
Raym. 400. If in an Aſumpſit the Plaintiff declares, that whereas there was a 

am d Certain Diſcourſe between the Plaintiff and Defendant concerning a 

1 Marriage to be had between the Nephew of the Plaintiff and the Niece 

Verdict for of the Defendant; and thereupon the Defendant, in Conſideration the 

the Plaintiff. Plaintiff would do his Endeavour, and Jabour to perſuade his Nephew 

Ow” to marry the Niece of the Defendant, did aſſume and promiſe to pay — 

| hudged. | W 5 


6 


a " * — 


"et 


7 , 0 
and Pleading. 
Pleas and Pleading. 


* * OL 


the Plaintiff, Ic. and avers, that ſuch a Day, and divers other Days and 

Times omnibus modis quibus poterat Conatus fuit & elaborauit ſuadere his ſaid 

Nephew to marry the Defendant's ſaid Niece, &c. This is a good De- 

claration, without ſhewing in particular how he did his Endeavour z for 
if he ſhould ſer forth his ſeveral Speeches to his Nephew iti the Praiſe of 
the young Lady, or the Advantages of a married Life, Sc. the Record 

would be too long. | EO, | ; | 


4. Where the Averments muſt be poſitive and expreſs in the * Page 22 
Tg Wo: 90 Declaration. | 


The Declaration muſt contain ſuch certain Affirmation, that it may Co. Lit. 303. 
be traverſed ; for if there be no certain Affirmation to make the De- Plow. 128. 
claration itſelf traverſable, it will not be cured after a Verdict, be- Oro. Jac. 361, 
cauſe it is a Defe& in Subſtance ; as if the Declaration be quod cum ; 
the Defendant (a) aſſaulted him, and the Defendant pleads Not guilty, Yelv, 121. 
here is nothing put in Iſſue, for the Pleadings have affirmed nothing 10 Cro, Eliz. 33, 
and though the Defendant be found guilty, yet cannot the Plainti r. 5 
have Judgment, becauſe nothing is poſſitiveſy affirmed : But if the 3 5 
Plaintiff declares quod cum the Defendant conceſſit ſe teneri, or quod (a) A 
cum Mutua tas fuiſſet & non ſolvit, or quod cum | demifit, the Defendant 206. 
ejerit 4, in theſe Caſes there is a poſitive Charge upon the Defendant; So 
and the quod tum being a Branch of the whole Period, and making one 
Sentence with the latter Part of it, it is a poſitive Affirmation, and there- 
fore being equally poſitive, it is equally traverfable with- the latter Part, 
and therefore a Man may plead. Non oft fadum, Non Mutuatus, Non di- 
mit; becauſe, though theſe come under the guod cum, yet, taken to- 
gether with the reſt of rhe Sentence, being poſitive, they make ſub- 
ſtantive Iſſues of themſelves. 45-141 ; . Lt: Ws, 

If on a Demiſe the Plaintiff declares, quod cum per quandam Indentu- Lutw. 535, 
ram teftat' exiflit quod timifft, this hath been held ill tafter a Verdict; 877 · & vide 

| becauſe there is nv poſitive Affirmation that there was a Demiſe ; and ROY. 18s 76+ 
ſo he hath not ſet forth a Demiſe in à Manner that it might be traverſed, 
for the Traverſe muſt be of the Demiſe, and not of the Indenture; but 
if in Covenant he declares, quod cum per quandam Indenturam teftat” exiſtit, 
that the Defendant did eovenant, this, with a Profert, is good; becauſe 
when he ſays the Indenture atteſts that he did covenant, this is a certain 
Allegation there was ſuch an Indenture, and the Indenture only is tra- 
verſable on the Iſſue of Non e faftum. | wank 
So it hath been held, that Licee is an Affirmation; for what, is con- Sand. 116. 
tained under it, as Licet ad bot faciend ſapius reguiſit, is à poſitive Af. Lev. 194. 
firmation that there was à Requeſt. | ee A n «<7 ® Vent. 258. 


iy, PHF VO. TOW GSM, ON Fa Wo,” Dyer 257. 
In Debt on the Statute 12 Car. a. cap. 25. for ſelling Wine without a Carth. 216. 

Licence, the Plaintiff began his Declaration by Way of Recital, pro eo, Show. 337. 

viz, quod cum the Defendant at ſeveral Times, between ſoch a Day and Nlarte gui 

ſuch a Day, had fold Wines'by Retnil by the Pint, Ge. on. the general ., P 

Ifue pleaded, and Verdict for the Plaintiff, it was moved in Arreſt, nh 

that the Declaration was riot” We but by Way of Recital only, 

and ſo doth not directly charge the Defendant with the Crime intended; 


ſed per Curiam the Plaintiff had Judgment; for all the Precedents in the | Ys | << 
like Caſes are after this Manner; as in Debt upon the Statute of Tithes, 

c. Moreover this is an Action of Debt, wherein the Offence is only 
an Inducement to the Action; for it is the Non-paymeat of the Penalty 


In 


which is the original Cauſe. 
18 1 


% 


Pleas and Pleading. 


Chapman. 


In Treſpaſs the Plaintiff declared, quare 'sS vi Arnis Clauſum fregit, 


and after Verdict for the Plaintiff Judgment was arreſted ; for quare is 


not poſitive, but interrogatory, and much worſe than quod cum. 


$ This is the Form in the Writ, -but the Count maſt contain a poſitive Allegation. 


It hath been held a good Declaration to ſay, quod defendens quen dam 
canem ad mordendum oves conſuetum Scienter retinuit, without ſaying, quod 
retinuit quendam canem ſciens canem predif ad mordendum oves conſuetum, 


Page 23 for this is tantamouat, for the Word Scienter goes to all the precedent 
For this vide Matter; and the Court ſaid, the Sciens was not F traverſable, but ought 
Rol. Abr. 4. to be proved in Evidence, and that otherwiſe the Action did not lie. 


Cro. Car. 


254, 487. 


, 


1 Sid. 127. 4 Co. 18. Dyer 25, 256. Alten 92. 2 Bulſt. 294. 3 Bulſt, 76. Sid. . 


Rol. Rep. 43, 193.— In Caſe for ſelling two Oxen, affirming they were his, the Defendant's, whereas 
in Trath they were the Property of J. S. without alledging, that he Sciexs they were the Property of J. S. 
yet the Declaration was held good, Carth 90. | ie Rig | 


+ The general Iſſue is in fact a Traverſe of the Sciens, for unleſs the Plaintiff on the Trial prove the De- 
ſendant knew his Dog was accuſtomed to bite Sheep, his Cauſe of Action falls to the Ground, as in ſuch 
Caſe the Defendant is not guilty of any Thing which can intitle the Plaintiff to an Action. 


Noy 21. 


Yelv. I 8, | 


Soprani v. 
Shurro ad- 
Judged, 


In Debt upon an Obligation, the Condition whereof was to perform 
all Covenants comprized within certain Indentures, bearing even Date 
with the ſaid Obligation, and, in Truth, both Obligation and Indentures 
were without Date; and it was held, that the Plaintiff ought to have 
averred a Date of the Obligation, and that the Indentures bore equal Date 
thirewithe: = No os nfo Font ye | 

If in an Aſumpfit the Plaintiff declares, that whereas it was agreed be- 


tween the Plaintiff and one A. that the ſaid A. ſhould leaſe a cer- 


tain Houſe to one B. for ſeven Years; and. it was alſo agreed, that B. 
during the ſaid Term, ſhould repair the Houſe with Tile and Slate 
only, and thereupon an Indenture was drawn; but becauſe there was a 
Covenant therein, that B. ſhould be bound to all Manner of Re- 


. parations, B. refuſed to ſeal the ſaid Indenture, and the Plaintiff re- 


fuſed to ſeal a Bond for Performance, &c. and further ſhews, that in 
the ſaid Houſe there was a great Wall, Part whereof was ruinous, and 
likely to fall during the ſaid Term; and that the Defendant, in Conſi- 
deration that the ſaid B. would ſeal the ſaid Indenture, and the Plain- 
tiff would ſeal the faid Bond, did aſſume and promile, that he the ſaid 
Defendant would maintain and uphold the ſaid Wall durante predie* 


termino 7 Annorum, and avers, that the ſaid B. the ſaid Indenture, and 
the Plaintiff the ſaid Bond, did thereupon ſeal ; and in fact fays, that 
the ſaid Wall, during the ſaid Term, did fall, Sc. This is no good 


©. - Declaration, becauſe not expreſsly averred that A. did demiſe the ſaid 
_*- Houſe; and if there was no Demiſe, it was not poſſible for the Defend- 


ant to repair it during the Term; and, for any Thing that appears, 
the ladenture was ſealed only on the Part of the Leſſee, and not on the 
= Part of the Lefbrioon lo e en | EE 
If in an Afumpſt the Plaintiff declares, that whereas the Defendant 
had diſtrained fix Oxen of the Plaintiff*s for a Quit-Rent due to the 
 Bailiffs of H. ahd thereupon. the Defendant, in Conſideration that the 


Plaintiff would pay the Money for the Redemption of his ſaid Cattle, 
did aſſume and promiſe, upon Requeſt, to ſhew to the Plaintiff, or to 
ſuch other Perſon or Perſons as he ſhould name, a ſufficient Record to 
charge the ſaid Lands with the ſaid Quit-Rents; and alledges, that he 
appointed B. to ſee the ſaid Record, and requeſted the Detendant to 


| ſhew it B. accordingly ; but that the Defendant had not ſhewn to the 


ſaid B. any ſufficient Record to charge the ſaid Lands: This is a good 
: TE | De. 


— 
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leas and Pleading. 
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. 


Declaration; for though the Sufficiency of the ſaid Record is not triable 
per Pais, and the Plaintiff might have averred a Breach generally; /cilicer; 
chat he did not ſhew-any Record, yet this is ſufficient and "moſt proper 
for the* Plaintiff» to lay the Breach according to the Promiſe; and in 
this Caſe the Defendant may plead, that he did ſhew tale Recordam 
reciting it, and conclude; which was ſufficient; and thereupon the 
Plaintiff may demùr, and put the Sufficiency thereof to the Judgment of 
the Court. 1 r S209 455% eee 

If in an ¶ſumpſit the Plaintiff declares, that the Defendant, in Con- Oro. jac. 4006. 
ſideration of, St. aſſumed and promiſed to take the Son of the Plain- 3 Buit. 221. 
tiff to be his Apprentice for ſeven Years, and to find him Meat, Drink, Kol. Rep. 
and Apparel, Sc. during the Term, but avers, that he did not find him „ wy"... 
Meat, Drink, and Apparel, &c; but does not aber that he did put him, * 5. 
or that the Defendant did accept him as his Apprentice: This is no good 
Declaration; for it ought to appear that he was his Apprentice, or elſe 
the Defendant was not bound to provide for him. eee e Noi 
If in an Aſump#t the Plaintiff declares upon a Promiſe made by the * Page 24 
Defendant, to pay 50 5 to the Plaintiff when the Defendant ſhould have yg! 6 
received:the Money, and avers that the Defendant hath received the Mo- agreed per. | 
ney, but yet hath not paid, Fc. This is no good Declaration, / becauſe Car, but he- 
it doth not appear how much Money the Defendant hath received, and eig 4 
perhaps he hath not received ſo much as 505. and though the Promiſe zuaged for 
is general, yet the Breach ought to be laid ſo as to be adequate to the the Plaintiff. 
Cenkderadom FP 2 196 . ß Thaibeſk:.. 


n 
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would have been to have declared generally, that the Defendant was indebted to him in 505. tor Mone 
had and received by Defendant to the Plaintiff's Uſe, and. being ſo indebted, he promiſed to pay, and then, 
on proving any Part received, the Plaintiff would have been intitled to his Verdict, and the Declaration' 
would not be liable to any Exception. 1 «pſy Mt; 1033 & 3813 2 4 1 . 3 SAN 


If in an Aſſumpfit againſt an Executor the Plaintiff declares, that the Latch, 203. 
Teſtator of the Defendant, in Conſideration of, Cc. did aſſume and pro- by two Judges 
miſe that he would leave the Wife of the Plaintiff as good a Portion as en 9ne, 
he ſhould ive to any of his Children; and Avers, that the Teſtator to — Logs 8 
ſuch a Daughter dedit ſuch a Portion, but did not leave, Sc. This is no Jon 
good Declaration, becauſe it does flot appear when he did give this Por- 


tion, and perhaps it might be before the Promiſe. 


5. Of the Certainty required in the Deſcription of the Thing 
vu 2 Halt, 0 . a gong Dns declated for. ws e „ bs. | 
The Law requites no greater Certainty than the (a) Nature of the por this 414 
Thing will admit of; as where an Action is brought for Things not ſub- Tit. T-gpa/,, 
ject to Diſtinction by Number, Weight or Meaſure; as in Treſpaſs for () That 
breaking his Cloſe with Beaſts, and eating his Peas, without ſaying how ene WC: 
much; yer'this Declaration hath been held good, becauſe no Body can ell 5. 


| W A Ta 7 | well deſcri- 
number or meaſure the Peas chat Beaſts can eat. bed, the 


3 n 2 Court ought 
not to be too ſtrict in ſcanning the Words; and that if the Thing is ſo deſcribed, that the Jury may know 


what is meant thereby, it is well enough. Stile 136, 235. 


So where there are ſeveral Parts which compoſe an aggregate Body, For this «4d: 
there it is ſufficient to mention the Body, and it is not neceſſary to aſcer- Tit. 7rover 
tain the ſeveral Parts; as Trover for a Ship and Sails is good, becauſe 2 Ow” 
the Sails go to make up the aggregate Body; but if it had been for- 
Sails only, it would not have been good without ſpecifying the Number 
and Quality; ſo Trover lies for a Library of Books t t Sa gu? 
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Raym. 2. If in Trover the Phiatiff declares: for two Pair of Pot-Hooks, Ce. 
S-aman v. and Hangers, this Deelaratian- is nov good, becauſe: of the Uncertainty 
Barns ad- of the Word Hangers; and they cannot be intended ſuch: upon which 
Judged. the Pot- Hooks uſed to hang, becauſe they do not immediately follow 
the Word Pot-Hooks; but there are ſeveral other Words between. 7 
Vide Tit. So Trover for a Beam, and Scales and Weights, is not good for the 
Tro ver. Weights, becauſe there may be more or leſs of the Weights uſed with 
the Scales, and therefore altogether uncertain as to the Quantities or 

| Weights of them. CCC 
2 Sand. 74. If in Trover the Plaiotiff declares pro decem Paribus Feioram & tegu+ 
Taylor v. lorum, Anglice Curtains. and Vallance; this is a good Declaration, aud 


_ _ * certain enough, and ſhall be intended for ten Pair of -Curtains, and ten 


— 
2 


— 


— 


monly called, without thewipg the Quantity of Yards or Stuff of which 
they are made. | Tong od ed Ws cam lugt12. I od 
Vide Tit. Tro- Where a Thing is laid in the Declaration by Way of Agger avation, 


wer, and the though ſuch Allegatian is incertain, or that Circumſtance is not proved 
ſeveral Autho- 


rities there 


ro og of the Action is the Thing itſelf in Demand, and the Aggravation is 


» Page 25 * mage ſomething, yet it is not to be out of Proportion to the Thing in 
1 If for Writ- Demand; as if Trever be brought for a Box of Writings |, and Char- 


S *i4 % 


in that Action {till the ſame. ; 
he will be | 


intitled to a Return of the Things in Specie,, Beſides Damages for the Detention, 0 


Keb. 825. , In an Action upon the Caſe for ſetting a Houſe on Fire 5, per quad 

Prior v. (amongſt divers other Goods) ornatus & equis aratris & Carucis amifit was 

Deu. held certain enough; ſo if he had mentioned only diver/a Bona; for when 

5 Seethe . 4 Man's Houſe is burnt, he cannot ſet forth the Certainty of the Goods 

| C. 31. he loft. | 2 4 r . Na cas 

2 Sand. 379. But where in an Action on the Statute cf Hue and Cry the Plaintiff 

declared that he was rohbed of a certain Sum of Money, ac diverſa bona 

& Catalla in Cuſtodia ipſius, to the Value of 30 l. and becauſe he had not 

ſer forth the Goods particularly, and that he had not likewiſe alledged that 

700 were his Goods, it was held, that as to this Part he could not have 

algen. Pang or DATE 392 en We. ug 

5 Co. 34. Declaration in Treſpaſs for breaking his Cloſe and taking away his Fiſh, 

Flarter Caſe. yithout expreſſing either the Number or Nature of them, was held in- 

Lo „ © ſufficient ; but in an Indictment for taking Fiſh out of a Pond, the Num- 
1 Vent. 329. ber need not be expreſſed, for Damages are not to be recovered ; but 

the Party is to be fined according to the Circumſtances of the Fact, and 

not according ta the Number of the Fiſn. VV 

Vent. 5 3. So Treſpaſs Qyare arbores ſuccidit ad Valentiam, Cc. was held inſuf- 
ficient for not expreſling the Kind of Trees. | | 


6. Of the Declaration's being good in Part, and void in Part. 
Rol.Abr.784, It ſeems to be nom agreed, that if a Declaration be good in Part,” 


785. - though bad as to anether Part, that the Plaintiff is intitledd to Judg- 
10 Co. 115. 3 1 | ment, 


PRE r 


ble and Pleading. wy 


ment, for * TY as is well altedged, eſpecially. n DE het: a 70 4: 

(a) intire Demand; alſo where the Jury finds greater Damages than 2 Sg 103. 
the Party declares of, the Court may, to N Error, give Judg- (6.196. 
ment for ſo much as the Party declares of,\nulle habito reſpe&u to the 1, Went. 27- 


reſt ; alſo the et; may . e Low Overplus, ry take Judgment Az 
for the reſt. | . done bri 


ngs an 

. EOS „ . „ 7 ch 85 

two Things, My 4 We hewing N appears, aki Aan for one of them, or a better 

Writ, there the Wrir ſhall be well foe that Part for which it is good. 11 Co. 45. Godf+ey's Caſe, 

63) Where the Plaintiff may releaſe Damages for Part, and take Judgment for the Reſt, vide F. N. B. ee 
_uD 281. Deon. 3 Bal. 2050. Brown. 23 5.  Stile = Hard. 58. 


EP 


1 ee the Parry: Wood for m6 Ras: and à nomine Pot for Hob. 5 
No- payment at the Day, but laid no actual Demand of the Rent, the Hell v. 
Avowry was held naught as to the nomine Pænæ, becauſe it could not be W 
forfeited without a Demand of the Rent; yet he had Judgment for the 

Return of the Cattle, becauſe he had a lawful Cauls to diftrain for Rent 

arrear, and the Demands were ſeveral. ' © 


So where the Plaintiff brought an Action of Debt upon he Statate Cro. Jac. 104. 
of Uſury, and declared, that the Defendant corruptive did lend 40 l. cont. Moody's! Caſe. 


forman ſtatis, and ſuch a Day did allo lend 20, contra formam, &c. but d. 86. 


did not ſay corruptive ; upon Net debet pleaded the Plaintiff had a Verdict, 
and it was moved in Arreſt of Judgment that the Declaration was not 
good for the laſt 20 J. becauſe it wanted the Word corraptive ; but 


notwithſtanding the Court Judgment for what * the Plaintiff * Page 125 
had well cb. nd a Nil Capiat per Billam was entered 4c ta the 1 
beg, | 5 
So if in Treſpaſs the Plaintiff declares. far taking the Foy of the W. 395. 
Plaintiff, and ſeveral Goods, but does not ſay of the Plaintiff, _ CP] v. 
| thereupon ide Defendanr demurz, the Plaintiff may have Judgment f, or act 
the Mare, and releaſe the Action for the reft. 
So if an Action of Debt he brought upon ſeveral. Bonds, and ir appears Hob. "oY 
that one is not due, the Plaintiff may recover the reſt. Sand. 286. 


In Ejectment, if & Part of the Things be well 3 wt others Rol. Abr. 785. 
not, and a Verdict is given for the Plaintiff for the whole, and intire Da- Oro. Car. 488. 
the Plaintiff may releaſe all the Damages in that wakes is 1s not well eee 


| demanded, aud pray r n the Reſidue. 1 EEE . 


©. Free Fiſhery, 
8 1 EjeAment does vot lis of a Free Fiſhery. Cro. Jac. 144, * 1 Rel. Abr. 78 


So in an Eje@ione cuſlodiæ & heredis, where it does not lie of the Cuſtody of the Heir, but of whe! Land only. 
Dyer 369. 10 Ca. 130. 5 Co. 108. 2 Bulſt. 28. So in an Ejectment of a Meſſuage, Cottage 
and Tenement, if it be found for the Plaintiff, and one intire Penny Da given to the Plaintiff for the 
| whole, becauſe an Ejectment does not lie of a Tenement, f the Plaintiff may releaſe all the Damages, for 

that it is intire, and have Judgment for all the Land, ſaving the Tenement. Cro. — 119. 3 Leon. 


128. 2 Bulſt. 28.ĩ "vw 30. 


ot A 
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| + The Word Tenament ſanding alone, being uncertain, 


In. a Writ of Debt for 100 J. 8 an ee if the Plaintiff Rol. Abr. 784 


counts upon an Obligation for 99/. and upon a Mutaatus by the Teſta- Herd sCaſe 
tor for 20 5. and upon the Iflue the Jury find for the Plaintiff in the 2,554: 286. 


Whole, and aſſeſs Damages intire, where it appeared no Action l ay bay Point, 
agaioſt che Executor upon the Mutuatus of the Teſtator; yet if the Plain- 


tiff releaſes the 20 5, and all the Damages, he may have Judgment for 
the Reſidue. 


In Debt for Rent the Plaintiff declared for more than was due upon Rol. Art 
his own ſhewing, and upon Ni debet pleaded the Plaintiff had Judgment, 4 * 
e ow n avg it was moved in ANNE of Judgment, that 8 & 


44 v6? Tae : ' a © 14 12 x the ve Alen 29. 


-Pleas and Pleading. | 


\Toan a. the Plaintiff had made an (a) intire Demand for Rent to a certain Sum, 
(a) * when it appeared that he could not have an Action for ſo much; yet the 
the Plaintiff Court held that he might releaſe the Surplus and Damages, and take 
e ane for the-Renagge, > PT 547 090053 0 TR OTE SI 
— . Wow > 0-7 51 % 0 911 „ 21169 Uo 7 3151 
Demand; and therefore ought at his Peril to declare for the true Debt; and the Reaſon why he ought to 
demand the very Sum is, becauſe if he ſhould do otherwiſe, and recover, he might afterwards bring an 
Action for the true Sum, and ſo the Defendant would be doubly charged; and. therefore in Debt on a Bond, 
if the Plaintiff declares for leſs than is due, he ſhall never have Judgment. 2 Rol. Rep. 54, 55. 5 Mod. 


— 


1 


1 


7 Mod. 87. Tf there be a certain ſtated Sum ſpecified in the Deed itſelf, that 
ets ry OS J ſhall not be abridged by any Remittitur or Releaſe of the Plaintiff, if 
ol. 31 5% he declare upon that Deed z as if a Man bring Debt upon a Bond of 
2 Ld. Raym. 30's. and declares upon a Bond of 20 l. this will be bad; becauſe. he bas 
814. 8. P. brought his Action for more than is due, and this reſts upon the Deed 
only, and the Sum in it does not amount to his Demand; but if the 
Action be brought upon a Deed which refers to a, Matter of Fact, that 
makes the Duty more or leſs; if then the Fact which is referred to will 
1 intitle him to a leſs Sum only, and he demands more than the Fact which 
0 7 tue the Deed refers to upon (5) Computation will intitle him; there let him 
1 £ remit ſo much of his Demands as the Fact does not make out, it will be 
Rent, in well, and he ſhall have Judgment for the Reſt; for that Fact which is 
| which the not made out is not contradicted by the Dee 
Plaintiff de- J // ͤ ny a ey 2. „ FFF 
clared for more Rent, and for a longer Time than upon his own ipg appeared to be due to bim. 
Sand 282. Dupper v. Baſter il. 30 where the Plaintiff d for 100 /, due for ſo many Years, 
and it appeared upon the Record in caſting up the Sums, that he had declared for 8 J. too much. 5 Mod. 
212. Thwait & ar. v. Lady Aſfeld. Comb, 365. 8. 06 oo Oo 
e "IT 7 ; 11818 2 br & i 4 3 x 4 is an 15 711 A n 
* Page 27 Aſumpſit, and two ſeveral Counts laid, one was a promiſſory Note, 
| Salk. 24. and the Plaintiff counted thereon as on a Bill of Exchange, upon the 
pl. 8, Cutting Cuſtom of Merchants; on Non afſumpſit intire Damages were given, and 
v. Villas. Judgment accordingly ; and upon a Writ of Etror brought in B. R. it 
wouas held 1}, That the Plaintiff could not declare upon the promiſſory 
Note as upon a Bill of Exchange; and as there could be no ſuch Count 
or Action, ſo there could be no ſuch Damages. 2d/y, That they could 
not reverſe the Judgment in Part, viz. as to the one Count, and affirm , 
it as to the other; and denied Jacob and Mill's Caſe, Hob. 6. and took 
this Difference, viz, where the Judgment is partly by the Commog Law, 
and partly by Statute, it may be reyerſed in Part, for that which was a 
Judgment at Common Law will remain a Judgment, and be compleat 
without the other. bs 1 td l J 4 9 2508. 1051071513, ©3 2112990 5504 
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1 (C) ; Of Imparlante 5 And herein, 


1. Of the Nature thereof, and the ſeveral Kinds 


” 

* * 14 * * 
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. 5 (e) YMparlance is,” when one is to anſwer to the Action of another he 
4 al Reg. I defireth ſome Time to adviſe what he ſhall anſwer ; and (d) it id 
23. 310. nothing elſe but the Continuance of the Cauſe till a further Day. ney 
1 | ins e N 
(c) ic. 1 EE nn S200 101 ee Kinn 32) 10 410 10 ⁰ [43] 
Libertas interloquendi has been thought to ariſe from a Notion of Religion, which: is mentioned in 
St. Matthew, Chapter v. Verſe 2 7 Agree rwith thine Adverſary quickly, aubiſſt thou, art is the Way apith. 
8 x iin; they looked upon the Plaintiff at the Time of declaring to be in his Way towards Judgment; and 
i that therefore, ſince the Defendant was ordered by the Precepts of Religion to agree with him, that there 
: e 3 was 


: 


Pleas and Pleading. . 
In the Common Pleas they anciently proceeded by original Writs; 2 Show. 444: 
which were Warrants out of Chancery for them to proceed; thoſe always Skin. 2. pl. 2. 
gave the Defendant Notice of the Cauſe of Action; and as he had a View yg . 
of the Writ, before he appeared, if he had any dilatory Plea he was to put Gy, Hitt. | 
it in immediately; but when he io own Chief, and came in towards the C. P. 182. 
End of the Term, they gave him Time to make his Defence, which was 
ogg ao dice I cared Taliela bi FFF 
But in the King's Bench, when the Defendant comes in by Latiratz 12 Mod. 5 29. 
he does not know, till after his Appearance, for what the Plaintiff de- 
clares; and as he had not Sight of the Bill beforehand, he had Time 
allowed him to plead any Plea in Abatement, Which is called a ſpecial - 


# 3 8 4 4 a 


. When the Common Pleas proceeded on Clauſum (Fregit, as. the ; De- 26 310. 
fendant was under the ſame Diſadvantages as when he was arreſted on a P 321. 
Latitat,. he had the ſame Privilege as to Time to make his Objections to | 


the Derr e a noob % 2d ant 5 #0 EL 
This begot the Diſtinction between general and ſpecial : Imparlances, iz Mod. 529. 
which latter is again diſtinguiſhed into the general ſpecial Imparlance, 
and that which is ſtill more ſpecial. - Ae e odd] : 
The general Imparlance is entered on the Imparlance Roll in the Gilb. Hiſt. 
Words following, Petit Licentiam Interloquendi, Which, in the King's C. P. 183. 
Bench, and on Clauſum Fregit in the C. B. is entered of Courſe, and is 
all F that is done the firſt Term; but in ſpecial Originals, returnable in Os 
V ® an ifſuable Term, the Courts have denied the Defendant Leave to im- Page 28 
path in order to put off a Trial; alſo after this general Imparlance, the f Imperlancei 
endant cannot regularly plead any dilatory Plfe. | — now 2 
| i | | | couraped, - 
as tending to delay Plaintiffs in their jaſt Demands, Vote, if a Declaration be xo? delivered or ted, 
and lo wice of the ting given before the lu four Days of Term, the Defendatit is intitled to an Impar- 
5 e ee e ee ee VVV 


The general. ſpecial Imparlance is entered thus, Salvis fbi omnibus & Gilb. Hiſt. 
omnimodis advantagiis & exceptionibus ; that which is more ſpecial is, © P. 183. 
Salvis fibi omnibus advantagiis ad Breve, Billam five Narrationem; (a) the (a) Mr. Juſ- 
general Imparlance is of Courſe, but the ſpecial muſt be obtained from jc. Povel 
the Court. 1 . ä chus lays 

| | . down the 
different Kinds of Imparlances: There are two Sorts of Imparlances; the one general, after which one 
cannot plead in Abatement at all; the other ſpecial, with a Salvi: Abi omnibut exceptionibus tam ad breve 
quam ad narr, after which one may plead in Abatement of the Writ and Count; and this Sort of ſpecial 
Imparlance may be granted by the Prothenotary ; there is another Sort of Imparlance more ſpecial, with a 
Saivis fibi omnibus exceptionibus & advantagiis quibyſcungue, which cannot be granted without Leave of the 
Court, and is diſcretionary, and after which one may plead to the Juriſdiction of the Court. 12 Mod. 529. 
Gilb. Hiſt. C. P. 186. Mod. Rep. 14. pl. 41. Ld. Raym. 118. 2 Ld. Raym. 1208. 11 Mod. 2. 
pl. 9. Comb. 251, 253, 465, 479. Str. 523, 532. 2 Lil. Reg. 372. (F). | 


16— a — 


.P 2 l 1 


1 In B. R. on a Deelaration of Hilary, there may. be an Cas to Trinity Term ; for it is the 
Courſe of that Court to give Imparlance on Declaration till the Day of pleading; Fletcher v. Richard 
fon, M. 10 Geo. 2. Ca. B. R. Temp. Hardiu. 322. — Time to plead is the ſame as an Imparlance. 
Barnes 345 3 . | No | 

pint 2, What 


5 .- 
8 7 8 n 3 0 PIG 4 ry Dn OO] a. ” 2 » « 


ä 


9 TY N. 2 7 * ** — — 


was a Neceſlity to give him Time for that Purpoſe, and therefore Libertas loguend; was entered on the Roll. 
Gilb, Hiſt. C. P. 42, 43. (4d) When the Defendant appears, and the Parties by Conſent obtain a Day 
before the Declaration, this is called Dies Datus prece partium. Gilb. Hiſt. C. P. 41. A Day given- 
before the Count is called Dies datus 3 but when after it is called an Imparlance. Hard. 365, 366. But for 
this, Diverſity between an Imparlance and the Dies datus, wide Moor 79. pl. 209. 3 Leon. 14. N. Bendl. 
153. pl. 214. Cro. Eliz 749 | „ 

Vor. IV. „ „ 
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Pleas and pie 2 


1 


= What the Peſiidabt x miſt do bewie alip Wbt. oy 


Dyer 1 If: a Dich dadt pleads t to the E of the Court, he 5 
N K. he? it inſtanter © on his Appearance; tor if e Re . own 2 Jane 
NA 406. * didtion of the Court EFF TY Leave of h 5 1 e 
Latch. 83. plead in. 1 
Cro. Car. 9 - 25 n TT.. ad. 
Stile 9o. Hard, 365. Gib. "ey 05 1. 15 . N kg uy 6005 5 e ee 
sid. 318, But the Plea of ehefetht Decioſne: 0 — NSartenes3 
Cro. Car. 9. becauſe the Lord may reverſe the Judgment 6 Writ of Desen 1 2 
&, wide Its goes in Bar of the Aion itſelf in that Coe, 42: + PC 8 


Ancient De- 

Meine. 

d , | The Defendant after Inpiriante: Piesbed 10 e Jurte ef We 
Court of B. R. that he was a Member of the Privy Chamber, and ought 

not to be ſued in any other Court without the ſpecial Licence of che Lord 
Chamberlain of the Houſhold for the Time being this was held in il 
| Plea, and the Court offended thereat. 

Git, Hit. © If the Defendint in b Plea 6f Land wolld have View, he hut 45 

= Ho wg . mand it before Imparlance; for by imparling he undertakes to defend th 

Dyer 210. Fl. Lands mentionel in the Plaintiff 's Couriry 0 ir would be abſurd in- 

View cannot to defend what he does not know. 21 2 | 

be had, nor + V0 2 1 

Non-tenure, nor Jointenancy pleaded, aſter lere, len 190. it is is a View, may 7 beta 

after a + pal uae > vas bs | 


- 


on | TY 
Rs 22 a Al 1 
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31 18. 7 * 18 


8 


8 
—_— 


Mee e. 


in perſonal. dr wirt Adios Views may. ba had o 7 — wade, even 9 Notice of Tei AI Tihirs 8 
is Time ſufficient. In B. R. a Rule for a View is drawn up on Mot ion ſigned by Counſel + } ib 5945 


Pyel 355 | If i in (a) Dower. the Defeqdent 1 een paratis this muſt 0 
Hob. 62. befote Imp arlancde. 
(a) Error on 


q in Dower id Barz „ Gor In N Dalles eaded P 18 | 
2 Damier a ek id 1 ing he detendy pe ' = ts 7, 
v. Burdon. 1 


Dyer 300, So Tender and Uucort prift mot Be plekded before Impaflance ; for 


Sid. 365. E/ craving THE he * le * not eech, no . falſifies f bis 
e 


Lutw. 238. * | : | 
Mod. 62. | 
Girth. 413, a Aſſumpft for Goods as pony Nr parted ſpecially, vis 


Salk. 622, Salvis ſibi, Sr. in common Form, and after he plraded in Bar to 
1 the Action, that he teridered the Money demanded ty the Plaintiff on 
2 443- the very Day on which he had laid his Requeſt in the Declaration, and 
3 Salk. 3 31 that from that Day forward ſemper paratus fuit to pay it, & profert hic 
LA. Raym, in Car; and on Demarrer to this Plea, one Objection was, that this 

254. 8. C. Tender could: not be pleaded after at Imparlanee, being contradiffory 

do that Part of his Plea, viz. ſemper paratus; and after ſeveral Debates, 

* Page 29 the Plea was for this adjudged ill; and in this Caſe the Court held, that 
* — the ſpecial Imparlance hh no Diffrence, as it Ry 8 that 
he was. not feuer . Hedint 1 . . 


= hl? 2 4 1 1 
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3. What he is to plead after a nk Tniparance, 


3» ie 2003 $547 A 


2 Rol. Bop ROD a 3 1 the Defendant can os plead in. Bar to 
= - the Action, and cannot regularly * * dilatory Plea in Abate- 
. 4 | ment 
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Pikas and Þlrabirig. 
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ment; as Outlawty; Etoriindbicatiod, Jointatith, Mithdine? bf Na 
tenure... IICELIBGTIL 4 SET 8 ek 2 | as HOW ; ho ROY 5 
But th6ugh Outlawry after Impatlaute canndt” be plehded id Abate- e ee 
ment, yet if te Grbund or Catiſe of Aab de forfeit, 1b ſt Js in 7% 36. 
Felony, it may be pleaded id B after Imparfaber; {6 bf 4 Debt Cef. 2 kol. Rep. 
_ and due to the Outlaw, which veſts in the King by the Forfeiture; 2 Eliz.203 
Outlawry in the Plaintiff may be pleaded after Im arlance, and the.turn- Vert 285 
g che Rete "orig Raden ef Debt to in f ( 1 
cording to the moderit Practice, to xvoid the Law- Wager) whereby it 
becomes uncertain and ſounds only in Damages, ſhall not diveſt the King . 
of What he WIS onde lawfolly' poſſeſſed of. $ g kl Jello 3671 + Fl #1 | 4 k eff 
4 is Maier Outlawry may de pleaded id Bar, 
880 FN X31 & C16). mz e531 1 3t ll WOES 


So i one be extoinmilticcated/aftet the Term to which the Im 
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| | npaflanct Pos. fl. 224, 
is; ſu ch Excommunication may be pleated after ImmPaAflAnce. Ew. 1147. 
„ That the Demandant iv an alten nag in & real Retiem be pleäded ib jenk. 130. 
Bar after Impaflance, às well as to the, Wtit before Impaflance. 
After 4 general Ichparlance (n) a Feme cahngt pledd Covertüfe m | 
Abatement, but may plead it in Bar: But note, that if the Marriage Was; — 1 9 
after the Cauſe of Action accruety7itimuſt be pleudett in Abatement. (a) n A 

| | AAiliſe ecainkt 
2 1: :, Baron and Feme, the Feme'Tevant-per: receit, not allowed to impail. Dyer 298, <1 28; 


ha 1k hos va if: hd. 33.10 RUE eee (530 ene 5 
I Tthath been a —_— Qice ſo to pleat; Jed 2. n can be à good Bar, is Pld may maintain 
akottier A&ioh aghitift Hilbind and Wife! on 
©9350 3603 bit zu, 563 bn run normmo? 27 Ihe VE 
. wa i 1 * 2 ee 4 * . 
So in an Action againſt an Executor he may Plend that he is Ad : Lev. 190. 
Execiitor in Baf after Imparlante; but hot ih Abatehent. LW. 1178. 


In an Action of Pebt the Defendant pleaded zn Attachtm tnt mäc z Leon. 232. 
in Z2-11 aftet Imparlance; untl adjddged ill. 64231050 DAR Fun 2 El we "7. 
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Iz is clearly agreed that all Pleas in Abatement, unleſs to the Juriſ- 2 PPE 
diction, map be pleated, after a ſpecial Imparlance : wei . 
But it ath been; doubted whether Privilege could be pleaded after r. 
a ſpecial Imparlance, becauſe it is neither an Objection to the Write 2 Rol. Rep. 
Bill or Count; but it ſtems to be nom ſettled (h) that it muy be-pledded 34 
after a ſpecial I. arlance, in as much as it does not ouſt the Court of ＋ 4 WY 
their, JuriſdiQtion, but is a Privilege which each Court allows to the pl. 3 24. ag 
Officers of another to be ſued in their own Cour. 4, © (B)Bard.z65. 
An Action of Aſſault and Battery was brought againſt one öf the Lutw. 4 
Members of the Uniyerſity of Cambridge, and à general Imparlance Cubs © 
given from one Term to another. The Chabcellor of the Univerfny 10 Nod. 75 
comes. and claims Cognizance of Pleas by Virtue of a Charter ih Caſe df the g 
Queen; Elizabeth's Time, whereby Cognitio Placitorum, with exctufive Univerſiy of 
Words non alibi, c. was given to the Court of the Vice-Chancellor eiae. 
to proceed ſecundum legem & conſuetudinem Univer/itatis, in al Caſes 
where any. of the Body of that Univerſity ſhould be Defendant; which 
Charter was confirmed by AR of Parliament; of which they produted | 
a Copy; and whether this Claim, being made after Imparlatite, ſhoutd hs 
be recelyed, was the Queſtion ; and ; adjudged that it ſhould hots und 
herein the Court held, that, thoygh the Crown might gramt Conu- ES . 
fyjres, * yet it could not grant them with Power to proceed by any * Pagé 30 
other T Ea than-the Common Law); that as it was net ity t& plead this +. A; 5 5 
CFP nn n MEAS E artery was 
by Parliament, gu. if liable is Objection; i jecti er 
—_ Nn ACT ho Time: to this Wen and if there was any legal Objection to the Claim, 


Privilege, 


* Pleas and nd Pleaving. | 1 
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Privilege, ſo * was the like Neceſſity to — it according te the 

| Rules of Law, which muſt be before a general Imparlance. 200 
Comb. 68. On a Plea to the Juriſdiction on ſpecial een it is uſual to grant rl 
| ſpecial Imparlance 3 as in the comman Caſe. of Connſapee, hs fer Or- 
e oe yur FRY cannot eee . n ziq 50 FE 10 

f 40 , ; | .it 


. In vi Caſes the Courts Sele a buen Pint 
| graetiog or tefuling an rene 
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Skin. 2. pl. 2. It is laid, that 1 che Sause is by Orgien, it is a e of hs 
vide ſupra, Court whether they ſhall have an Imparlance or not. 
2 Show. 145, Allo it is ſaid, that on a ſpecial .apias in C. B. the Defendant ſhall 
F 124. plead the: ſame Term (eſpecially if it be an iſſuable Term) the Writ is 
il. Reg. 43 · . 0 without any Imparlance, becauſe. the whole Caſe is ſer forth 
in the Writ ; and an Imparlance being only the better to inform him- 
ſelf of the Cauſe of Action in order to his Defence, there is no Oc- 
caſion for it when he is mer informed thereof by the ſpecial 
by. Capias. ö 
Comb. 13. Want 4 an Imparlance where ene if prayed, i is Error 3 ſecus if 
| not praye 
Camb. 12. A ſecond Imparlance was moved for in a Quo Warranto, and ſaid to 
| have been granted in the Caſe of the City-of Londen, but the Court 
denied it; for Afry ſaid, that by the Courſe of the Court they were to 
have bur the common Imparlance z and the Coure ſaid, that being er 
gratia they may grant or deny it as they pleaſe. 
Cro. Jac. 429. If a Man yaw by Force of an — which is loſt, and Affidavit 
| made thereof, the Party ſhall be compelled by the Court to ſhew his 
(a) The Counterpart, and he plead thereto, otherwiſe the Court (a) may grant an 


Court would Imparlance. 

not grant the 
' Defendant an Imparlance, though be was ſued upon a Bond of oak ght Vears old, and cools me foe 
the Bond, but bid him pray Oyer of it, and ** for the n the Bond is no Cauſe of — 
2 Lil. Reg. 4% f 


3 | Salk. 186. 11 is ſaid, hat no Fan is n in a Homine Replegiando, or 
Id. Raym. jn an Aſſiſe, unleſs. upon good Cauſe ſhewn; becauſe i it is fe eſtinam rr. 
28 5 medium. 

Salk. . A. bound by Recognizance to appear and anſwer to an Taformation, 


pl. 3. appeared and prayed an Imparlance; the Attorney General ſaid an Im- 
1 775 parlance is not to be denied, but aſked how long he ſhall be allowed; 


Nen v. and per Cur. an Imparlance is a reaſonable Time to adviſe; and theſe 
Rowlins, & have been from one Return-Day to another, but now they are 7 * 
vide 3 Mod. from one Term to another in the Crown-Office 3 but by Holt Ch. J. i 
e ſeems reaſonable that the Defendant ſhould have the ſame Time on boch 
. Appearance as if he had ſtood out, and come in upon Attachment or 
| Capias, viz. the ſame Time that the Length of the Proceſs would take 
up, and no more; for when he had come in upon that he muſt plead 
 Inſtanter. | 
6 Mod. 243, Heretofore, when one came in upon a Recognizance or Habeas Corpus, 
er Northey he was put to plead n which was thought hard, and is therefore 
DC he Appella 1, bur the Coure 
32 n an Appeal o Murder the Appe nt cannot impazl, but the 
772 NR may i by a Dies datus till faek a Day. « FT 
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On an Amendment Defendant —_— * an e. or Coſts, at his RleRion, — Reynall, 

1 Geo. 2 2. Str. — n Aion for Words nm mart have ne Afﬀidavit of 
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in 4 Tons is thus, Lit Sekt. 1 
"Et 9 B. venit & defendit jus ſaum, Cc. In perſonal Actions is | thus, 9 5 75 
Et prædid B. venit & defendit vim & fie or quando, Ec, & damna & © X 
vicquid quod ipſe defendere dehet ; by the ſecond Part of the: Defence, 
damna, Cc. he affirms the Plaintiff is able to ſue und recover Danes” 
on juſt Cauſe; if the Defendant pleads in Diſability of the Perſon, he 
muſt not make this Part of the Defence; as by the laſt” Part, viz; Sand TEE 
null that which he ought to defend, when and where he ought,” c. he 


affirms the Jurifdi&ion of the Court; and therefore this Part muſt be 
| omitted when he pleads to the Ne Bs 3 | 
it's true legal 


Seals, 6 St Mr Blackſtone, | ;not a Reageer 1 + Picton, or Guard, which is no 
| 3 pop tion, but merely an oppoſing or Denial ( the French Verb defender) of the Truth or 
Validity of the 2 It is the conteſtatio litis of the Civilians: A general Affertion that the Plaintiff 
bath no Ground of Adios" which Aſſertian is æaftel warde extended und maintained in his Plea. For it 
on” be v * ſuppoſe 5 the —— g be defends (or, ia tiſe vulgar Acceptation, juſti- 

es) the Force and Inju one Line, a ad pleads e 1 vor oF the Treſſ complained of, in 
ide nent. Fide Black: Goals V. 296, & t. vii ug * of 

„Janin OE, Ie, nl 1) x 8 eat} Nigg 9417 G3 63:J 5 INST: 

Defence alſo, ſays he, is ſo neceſſary in all Caſes, that though the Co. Lit. 12). b 
Defendant: appear and plead 2 ſufficient Bar without "mation Defenct, 4411 cle 
Innen den be given Againſt himm 881 1 
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And therefore, here in Debt on un Obli igen the :Defetidant Venis 3 Lev. 240. 
& dicit, that the Plaintiff was excommunicared, i. without | making 3% 2 Ma 
Defence, c. it wasadjudgediill, and (a Reſpondeas Oufter awarded. I. 
But though this be a general Rule; and though dhe Venit is the Re- Lutw. 9. 
cord of the Defendant's cothing into Court, and is to make 
him a 2 ;yet it hach been held tfiat the defend” vim & injur* were 
not (a) uſed in Clauſum fregit and Aſſaults; and that therefore the (e) As ap- 
Waat of weng in in thoſe, Caſes is not 242 Moon for ſpecial' dd ons 6. the 
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© Defence, i in 


0 yori. : old Book of 

Cauſe... . unn 85 02 1 621; K. $ we 8 UW 2 M3 2. wat nh Entries, fol: 
181 11 20 2057] 52195 8845, 13, 30. 
1 * 4 "Pies pony * J loesen eech l ins an 1 Cort; Vent. 334. 


without making Defence, it was reſolved not | to be neceſſary where | 
eee otherwiſe where hot: of De. 45 
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Varney 
be Impprlance. Barnes 225.—— lt ſhall be granted, though Writ returnable on fiſt Return, if Declaration 
was not delivered Wich TEM plead." 20 25 5. aha Plaintiff has u Rule to file a Bill to warrant 
Proceedings, he mäy enter Imparlance en Roll; z but if not entered in Time he DA Coſts. Barnes 227. 
f Notice of: Declaration is ſerved on Suniay, Imparlance hill be granted. Barnes 36g. If 
Habeas Corgus' removes a Cauſe from Sheriff's Hoe urt to B. R. "November 6, and Declaration is delivered 
November, 1.2, . 175 to. plead, iven, the Court will not S W | Weed v. Herman, M. 
20 Geo. 2 On Procels returnable the fir . mg id Return of any Term; 
if Declaration is SG within four Days before the End of the . D vhs ſhall plead without 
' Impetlance,:. General Rule C. B. T. KG. 3. 2 WI, 38 0 Net 1 15 75 


Actions. nes 2,— 


Not after a peremptory Rule to plead. Barnes 22 —Neor if New to has been ſerved, though 
not indorſed on the On * 226, 7 © * : 
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ede 0 wir Cburth to be pleaded, a and of, the Difference. be- 
| tween. a Plea to the Juriſdiction and a Claim of Conuſance. 


2 ls Un di Visi ot zi d eat ole a 

Gib. — ERE 1 «will be neceffary-to'odſervey-that' the Courts of I. 
C. P. 188, minſter are the ſuperior Courts of the Kingdom, and have 2 Sd- 

189. gh. Perintendengy over all the eher Courtꝭ by Prohibitiens, if they ex- 
prac 13 * ceed their Juriſdiction, or Mries of Error and falſe Judgment, if thei? 

00. : 1 ate etrone, a hive Conufance of all 3 He- 

| - tions, except Nr oy che of he Jo and C 3 and every 


= 

to be a alſa ech 2 Cows be 

. OY Ny i to Cauſes ariſing within the Links of their Torr ae if a 
= eber, who has contracted a Debt out of ſuch limited Juriſdiction, 
comes wichin it, yet they cannot ſue for ſuch Debt; and if 0 ſuch 
Action he brought, the 22 may plead to the Jurigditivn, 3: . 


Sand. 74. But there is Diſtinctien which is nom fully eſtabliſhed between che 


Sid. 331. Counties Palatine and other inferior Courts, in this laſt Reſpect; for 


Peacock v. à County Palatine is a general Court for all the Subjects of the Pala- 


8 Hit, finate, and not merely for the Cauſes ariſing within that Palatinate 


8 bi 7 75 into a N _ his, 
19. Ob o 3 as] h as 0 Paz from, one one King- 
FA 5 Pl - 7 175 | af, il it were otherwiſe, A: Palatinate J uriſdiction 
= VWould be a Shelter ant Ahlen te Debeors, for no Proceſs but the fu- 
ptome prerogative-Proceſs' runs there; and therefore it hath beeg 12 
. 8 8 hy 'chough, the Cauſe k e de out of the Palatin 
14; 


. wy If dS ink Brock 8 n of that Falatinste, as he is by comin 
bs 8 that the Action raay; be . ind thi ling 
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1 all. AMions ./Trnoſhary. Tapete Courts hav A1 J dvifcEitin, 4 Co. 213. 
ik bet Plaintiff 'byi: bls De dbews:{ that the: Afton: accrütd Sid. Lien. | 


County: Palatine ; or if it: be between the; Schalavs' af Onferd 
awbridge, in which Caſe thei Univeiſny ſhall haue Conufiboe il e- 
"cauſe by their Charter, confirmed by Act o Parliament, bey hang Ju- 1 

riſdictiom vet the Perſuha ef their Schülars; but « nan inferior 
„Court might have; dtuermided it, yet, the ſuperior Cours, being _ 
af. (hvAGiovs ende be hindered coin prodediiing; dane Ap uk os. 


ET OED , What r t 201 a d 8 nuſance ba 
chaimed, or a Plea put in, td the Ju idtion, in the Caſe may require, re king 
© 14014 10 $i. ad 03. blok grid ogaimna Mind! to He Bots 


In local Actions inferior Courts have a Juriſdit tion; but here a Dif- 4 Toft, 224. 
ference muſt be Obſerved #s to the Banner of claitrüng it;; forcas to 3 439. 
the principal Courts! of this Kind, and into which "Brews! dominiRegis i PN 
nan currunt, as the (s) Counties Palatiue, they may plead their uf. 171 
diction when intrenched upon by the ſuperzor Coutts; but wbere a | 
Franchiſe, either by Letiers Patent or Preſcription, huth ai'Privi- 
lege of holding Pleas within thrir- Juriſdiction ; if the Courts at f- 
minſter intrench on! their Privileges, they muſt demand Conuſabeg; * Page 3 
that is, deſire that the Cauſe may be determined before them, for dhe (a) So 4. 
Defendant cannot plead it to the qutiſdiction; and the Reaſon is, becauſe cient De- 
whey. a Defendant is arreſted by the King's Writ, within a ]ariſdiRtion meſre, or 

5 Feen the King's Wit doth net rum, he is not legally convewedd, act Ran, 9 
erefore may plead it to the Juriſdiction ; but the creating a ne tun OF * 
chiſe does not hinder the Writ from! being: made out as befor gor the pleaded, * 
Courts e from having che. ſame Jutiſdiction over the Cauſe: bur Herres 
grants Jun iQion 40 che Lord of the Liberty 3. and whenever the King's! leader 7 SE: 
Gburts incrench_ on his Janiflion, Jae _—_ make his Claim, and demand Pin oy 
1 the Cauſe may be dee im. Tho.- 2 W 
| | - 20% Ruſt. 449. 


or 2096.5 for+id 
i Ps. ner 


ef a ſuperior Cha t, Vat muſt demand 
es i whe, | * . 6 
1 4. 2, A . woe, 417 TIT 1 1 off; 58005 14 : a 10 
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f the Plaintiff in his SET Fs that the Action accrued. ing Carth, 1 I, 
County Palatine, the Defendant cannot: take 3 gol it ig Aereſt 354» ," 

Jh FFF way of Demurrer, ad 
but muſt e to the ug Court; and here note, chat 1 
wherever the Defendant plead. to the Juriſdiction of the Court e 
n there. 3 ranchſe. may dance Coane but not itte 


| RG a loch Caſes a as. the Delendene, may 1 to the Jucialichan- Ag. 270 2. 
the Hurts of N wnſter, Leave mult be obtained. from the Court for ir 
| chat Parpole 3 (5) as was done in an Ejectment We in N. for Hanne 
Lands i in the County Palatine of Lancaſter. 5 1 r di 0 9 6 8 ant 
o Trin. 


e ae enn | 
Ge Jn for Lads ting in Gi. Barnard, K. B. 3 33, 365, oy 475 "ey ne de 


** v. 
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5 ane to the Jutiſdition of an Gout: lietein we! * — dif . 
again take Ned, chat inferior Courts are bounded in their otiginal Cre. Rol. 7 
ation to Czuſes aritg within fuck limited Furiſdition; fo. 95 if ay Ac. 8. 6. 
tien is brought'on'a Promiſe in a Court below, not only the Promiſe but Gav. rig. © 
the Conſidefation muſt be . tg ariſe * * Juriſdiection; for C. P. 188, 
a Debror who has contractedt a4 does not, by camin the LI. 199. 
mies ef fach/Jariſgition; give ww Covtt Author ch lh ea chere- 
of y/mor is it W to alledge the Cauſe of Action ri the rif- 
crion 


1d 
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" difion of the Court, but nol be proved'on ihe Trill; « and W the 
- | Plaintiff proves a { Confideratioh rout='of the Juriſdidtiong | it cannot be 
iven in Evidence ; and if it ia the Defendant's Cdunſel may tender a 
Fr of Exceptions; and zer Bilt w Toms os the Judgment will 

Sf r be erroneobs. er Taft vo 21 
Raym. 63. As in an Action in an ;nferide Court for calli the Plainti Whire, 
— 53 by which ſhe: loſt her Marriage, it was adjudged,” chat the Les of the 


Sola 1 Marriage ſhtiould--be- laid within the Juriſdiction, the Words not being 


Salle. 404. actionable without ſpecial Damage. 


pl 1. 0 Dj 2 97 M y #4 8 © Sootrk'9 | 
adjudged, te Lo ofthe Marine bag kl ob the Git ofthe Ain, 55 3 

6 Ari DM eee ena! 8 
1e. 60 it in abe Martha's Court dhe Plaimiff declurely def in Conde 


oa „ ration the Plaintiff, at the Requeſt of the Defendant; had taken Pains 


Adige. 5 procure him a Leaſe of an Houſe in Holborn, the Defendant apud 


S. infra jur, &c. promiſed to pay him 101, G this is not ſufficiet 

to intitle the Court to a Juriſdiction, in as much as it does not ap- 

pear that Holborn, where the Houſe ſtands, is withid the Joriſdiction; 
| 4 the J 906 are not yy jet the E _ the Conſideration 


i 211 


5 Sid, We : var in in Indetans pete Nboey for: 45006 0d, it muſt ap- 
ee pear that the Sale was 


hin the Juriſdiction; for the being indebted 
there does not neceſſarily imply that the Sale was chere, for he chat Js 
indebted i in one Place is ſo in every Place. 


Fa 34 80 in Debt for Rent upon a Leaſe made infra r of au inſerig 


Lev. 104. Court it muſt appear alſo, that the Lands lie within the Juriſdiction; 


Sid. 15 t for if Part of the Cauſe; ariſes within the inferior une and Patt | 


12 8. C. without, the inferior nn not to _ Ples. | 
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Sid. 151,180. But if that which is So 8 or Matter * ee 


Vent. 72. be alledged to be out of the lee Juriſdiction, this will not ouſt ſuch 


inferior Court of its Juriſdiction; as if in the Court of H. the Plaintiff 


declares, that he leat hia F — for the Defendant to ride to B. 
and that the Defendant aſſumed at H. to re-deliver him, this is well 


enough; for it is not the Ridiog hut | the Re: delivery which i is the Cauſe | 


of the Aion, 12:24. 211 3 


Cro.Car.g70. So where in Caſe the Plaintiff dedated in che Edie 'of Path in in Cin 


on. 450. Somerſet, that he was'a Taylor, and that he uſed the ſaid Art for ſeveral 
Rel Abe, 545. Perſons inhabiting tam infra civitat? mr quam alibi infra regnum Anglie, 
Les v, and the Defendant, to ſeandalize him in his ſaid Art, faid theſe ords 
treland. of him, Thou baſt fol as much Cloth out of my Suit and Cloak which thou. 
madęſt for me as did make thy Wife a Wiificoat, by which he loſt his Cuſ- 

tomers; and the Action lies in that Chöre, notwithſtanding the Allega- 

tion » quam alibi infra Tein Anglic, for that is only Matter | in Aggtava- 

tion of Damages. 


Selk. 0. So in a Writ of Error of a judgment in the Palace Cdurt in an 


N. Action on the Caſe, wherein the Plaintiff declared, that ſuch a Day, 

6 Mod. 223. in ſuch a Pariſh in the County of Middleſex, he delivered: to the De- 

8. C. Stan. fendant (bein 7 an Inn - keeper) a Gelding ſafely to be kept in his Inn, 
u 


* and that he ſuffered him to be taken out of his Stable, and kid ſo im- 


795-. ; . moderately that the "Gelding was ſpoiled; and it was ohjected in Er- 


ror, that 115 Riding di did not phenyl to be within the Juriſdiction of- 
the Marſhals Court. But per Cur, In Actions in inferior Courts it is. 
neceſſary that every Part of chat which is che. Giſt of the Action ſhould: 


ar to be within their Juriſdietion; otherwiſe of ſuch Matters as. 
E only for Aggravetion of Damages, and might be omitted, 


and yet the Action remain, 28 ia this N 1 and, thedefore the Judg- 
! was affirmed, = 
at 


| 
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The Defehdant, when ſued in an iber Court 8 not it. cas; x 
1 within its Juriſdiction, muſt plead to the Juriſdiction ; and if ſuch 230. 
Plea be refuſed, the Courts above will grant an Attachment. _ 


Alſo it hath been ( a) held, that if the Defendant admits the Turif- (e) F. N. B. 
diction of ſuch Inferior, Cou t; the Courts above mor gran grant (5) a Pro- n 
hibition; but in the Cafe of SOL Mendyke | v. Stint' atk been ad- Ay þ 
judged, that after Verdict and Judgment no Prohibition lies; but in (3) Where 
this Caſe it was ſaid, that if any Matter appears in the Declaration . the 
which ſheweth, that the Cauſe of Action a not ariſe infra juriſdic- St 
tionem, a Prohibition may be granted at any Time; ſo if the Subject . e. . 
Matter of the Declaration be not proper for the J udgmen t and Deter- n 
mination of that Court; or if the Defendant, who N to plead to will be grant- 
the Juriſdiction, is prevented by. any Artifice, or by the Attorney's re- ad, vide | 
fuſing. to plead it, or if bis Plea be. 2 accepted, or i e 3. in LET not 
all theſe Caſes a Prohibition will lie at any Time. 2 3 
271, 272. 
If in the County -· Court, or | ode Inferior Court, they thatl u divide'a 2 Iuſt. 31 2. 
Debt of 20 l. into ſeveral Plaints, under 40 3. in ſuch Caf? the Defendant 
muy plead the ſame to the JuriſdiQion of the Court, ot may have a Pro- a dd . 
5 hibition to ſtay that indirect Suit. . 
But it hath been held, that no Action "will be ho ſing i in a » Court that Carth, Bt 


5 bath no en of the Matter. 5 er 5 
e $ 2a. If the 

Defendaue pleads i in Amen to the JariſdiQion, abates the Suit, ws is not ound, — y Colts, if an Ac« 

2 OI For he has a W PR 0 R of the other 


121 
1 


4. The Magnes and Time of pleading to, he Jordin « Page 35 
= 404 gn bobirfbg9 - 

6 oh Plea to the Juriſdiftion hs properly a Plea in Abatement, 3 þ Mod. ing 
in its Conſequence it be ſo; and therefore is to have its proper Conclu- 149. 
| 2 Long nden non abel, "Gr i curia Aer wall and not quod — 5 5 36 3 
According to the Inter of Pleading, the Defendant! muſt fiſt: plead : 1 6. 30. 
to the Juriſdiction of the Court, and this he | muſt regularly do before 22 fl. 6. 7. 
Imparlance; for by craving leave to imparl he ſubmits to the Juriſ- R 37 
diction, except where ancient Demeſne is pleaded, which. may be done Latw. . 
after Imparlance, becauſe the Lord might reverſe the Judgment by Writ Dyer 210. 
of Diſceit; and 4 it Sir Bar of oe itſelf! in abet ee becauſe Stile 30. 

The — mult Le (d)- bur: half 3 1 if, oY ds es CoLit.197.b, 
the full Defence quando Sc. he ſubmits to the . the, &c. Lt; Co? B 


being quando & ubi cur ' confideraverit. erin ds at, 6 Rep. 
8 5 7 2 . # ; Re 8 386. 
(4) Where a infer Coun hath vo bilden of the Mater, it is eee take un Deſenc 
at all. Vent. 334. enn 8 1 K \ | 


PF 2 44 3 * 4 1 TLV . & e 
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The Defendant muſt plead 7 in e Per ſoma, for: 8.4 plead 6 Mod. ar 
by Attorney without Leave: of the Court frlt, had, which Leave ac- Fe lth . 
Knowledges their Juriſdiction; for the Attorbey is an of the P lip uſt be 
: Court, and gif they put in à Flea, by ap Officer pf the Court, that Plea Lend 1 

muſt be ſuppoſed to be put in by Leave of the Court ibo bat 5095; 2 

ourt 


fitting, and Oath' muſt be m de of the Truth thetegr: | ba in cen. 40 5 NT * x Ahe 
9 need at de on Outh, as a foreign Plea maſt. + hed, at a- Plea to the 
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. 1 No Mi Plea without Affidavit. 4 Ann. e. 16. f. 11. 


| Pleas a and d Peading. | ” 


Dea. pl. 5 © He e pad 2 e bi Pa uo give Ji 
_ ; WG ape: tho gee ok odd 


pr 2 f —_ 11 WIR W ty + 2. 2 2 
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0 of br eas {th Abateitient : And herein, 1 


vis 1161 (> F q* 1 


ng Of Plea in Dikabiliey of the Perſon of the Plaintiff, - 


(a) Porky 4H E R E are ſeveral Diftbilities to the Perfon of dhe Phintif 
met M Brief 1 which rhay be 


ia Proftra- the Plaintiff iro ten 
tion or 3 


t 


FLW 
WAS 


throwing of 

the Wes 

and comes of 122 

the French - 

Word Abater, nm. re. we un b. (5 3 4981. 00 

For this vide ff, Ontlawry for pai this) * reverſos, or the King has g his 


36 3+ 5 761, Charter of Pardon, the Plaintiff is out of the Protection of the ay le 
75 =, becauſe he would not be ameffable and attendant to the Law, and ought 
not therefore to have any Privilege from it ; but this does not intitely 
Aäabate the Nu but is 2 a temporary Impediment, that diſables the 
P Plaintiff from pact ran for upon obtaining a Charter of Pardon, or 
; © reverſing the Outlawry, he is refed to his Liir; and mall oblige. the 
Defendant to plead to the ſame Writ, 
page 36 2dly, Excommunication, which is a good Plea, though the Plaintiff 
File = ſue in auter droit,' as Executor or Adminiſtrator,' an excommunicate 
| Excommunica- Perſon being excluded from the Body of the Church, and incapable 
tin. to lay out the Goods: of the deceafed to pious Uſes; but when this is 
. _ pleaded, the Biſhop's Letter, under his Seal, witneſſing the Excommu- 
_ nication, muſt be ſhewny and though the Plaintiff cannot deny the 
Plea, yet the Writ ſhall not abate ; but the Defendant eat inde fine die, be- 
cauſe the Plaintiff, upon producing his Letters of Rbſotution, ſhall have 
„ 2 Re. ſummons or 'Reattachmend. | 2 t#mf5 5 04 
Vide Title © - 3dh, Alitnage;, fot by the Policy of vur Law an: Alien, aki na- 
Aliens. lint by Act ef Pathament; or made a Denizen by Letters Pa- 
tent, can bring no Action; with this Difference, that an Alien Ehemy, 
or one whoſe King is in Enmity'to'vors, cannot bring any Action, either 
real, perſonal, or mixed; but an Alien in League may maintain perſonal 
Acdions, otherwiſe he ogy _ de n ns Weir! ar} merchandize 
{In es amongſt us. } 1 
on muſt a Ned 89 
er e [ ll ot be preſume, Sta 1084. Ante, 76. 8. * ; 

* 65 $ llt #4 3 pt t) 4 70: hi af *. 1 3 
vi Tide 4550, Promenire Ry a Man has Judgment given Und kl on 2 
Tami. Writ of Præmunire Facias, or is attainted « of Treaſon or Felony, he 1 i 
diſubled to bring + Tu 

rung a 
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b b. vey; chi pern ee Po Aeby edi 
721 ; 2 18 by: vit [& Statute 3 7 1 þ which difables py —— 
& Ve. exbept here he ſues ehemerity, Leaſes, Annuities, 
* 


ge bg Rents and . THabs'6 Profits thereof, which are not 
> eg 4: bt AED] %y King's Hands, his Han or een 
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2. Of Pleas in « ST W jos ts weten, n 
4 fi of wand, a II - v1 tein of Privilege.” ess | 


nN © 5005 


0 87 
14 gi. 312 + 


Officers, whoſe Arte mee ig bs d. in _thoſs Courts to. » * y Privilege, and 
belong, Gould not be 9 1 Courts ue ice: of the ir Title Abate. 
Clients; for they amnot be fo 4775 to attend 95 cls of x SF, Letter 
Courts at Wind, and. a Sor 8575 ght. againſt them io the E. 3 

which was likewiſe à good Reaſon i In rel i the King's Bench, mr 

mon Pleas and Chancery, in their ori 0 G88 For the Ki 
Bench and Chancety being atbulatory, w with the King "abi \Junc fuerit. 5 
Alia, i if the Officers of each Court were 42 by bits into the other, 
it might be a Prejudice to the Buſineſs « 70 the Court. 

- Wiehlever Mere | an kg BE de d gut of his own Court, he Fat, Fu 

ſhall ſay, that he is Attorney, a. of ano! er. Court, gud conclude 2 

with ande non intendit quod cut', c. Gbr 9 8 Fr dit? . werſus em gh $5: 
cognoſeer velit aut deheat, &c Co. But” the | that he is * 1 | 
4 Hoſbandmaß, Sc. in the Country, an- 08 3 kis ing an At- 27: wy 
torney, 


In an Action againſt, B. an Attorney, he;pleaded-qevd ipſe off unn At- oP 1 f 2 
tornat cur. Domini Regis B. R. without ſaying uit tempore A gs Peaſe. v. Far- 
e and a Reſpondeas Ouſten ne 1% 6 Cr e e e 


e 0 1 And oth 
"the Cafes of The Mayor of Baie v. bn v. Bonner Bonn 1 ente, 15 1. 14 . 
An 8 although he does not WY yet t be Gall have b his Bik 1255 1 
v M n Me” continues an Artorney on (a) Records TUE: N And in 


N ding bis 
57 bee dal fly; eee 4p 1 Salk I. 


e tid r F cn Mit a Pefendane had her Buſnefs not de- 
in ugs 8 


' ned, the en would yo ode . 1 
4 To re 2 


"This Privilege, which, the Court. indulges than: Officers withz is re- 
ſtrained; to thoſe. Suits only. which! they bring in their own Right, or 
are brought againſt them in their own Right; for if they ſue or ak 
* ſued as Executors or Adminiſtratots, they then ee edel. * Page 37 
ſons, ard arg to yy Fring. 9.3 ads Fore! 


177» 
} wy 47:4 1 Gays Caſe. 
1 Sale 2. pls . 274. 8. P. 1 1a. Ya! 853. 7 Mod, 31, 83. 205 11 — 86, 311. 


The ori 181061 Reaſ ge of Privilege a from : Gar that Ayer des and Vide Tide 


832 


So if an Officer of one Court foes an Officer of another Court, the De- 2 Rol. Abr. 
3 ſhall not plead his Privilege; for the Artendande of the Plain- asl 
tiff is as neceſſary in his Court, as the Befendants is in his; and the re- $56.8 


fore the Cauſe i is NA attached i in the Cour where. JF Plainff is an 2 Mod. 298. 


2 129. 

Officer. Þ . 5 | 4 an 1 1 
9 | | _ Juſt, Scroggs-: 
1. They woſt ue ho dike evict BEI "the Wks 7 — " is land zn Attorney of 
8. bas not any Privilege to be ſued in Middleſex only! z if: ne is lud n e. R. it eng Bareton v. 
Srephenſon,, P. 5. Geo. 2. Fort. 343. . Blyth. T. - dc Fort. 43. veret v. 
Bljth. 1. 6 Geo. 2. Fort. 3 344" \ ſoft 1 12 PIE N 
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80 if a avivilegns perſon bring a jpio * Action G Ty an Action be _ 17 
brought againſt him and others, he all not have his Privflege; but pl! 30% 
this is to be underſtood where the Actiog is joint, and candor be ſevered ; Godb. 10, 
for iff the Action dam He ſevered WI wicht Jain 07 Iqjuty, the Otter Vent. 293 
mh his Privuege be (1&0; 315% Sine e Tt. RR. © I. þ 


N 1 „ Alſo 


„ 


8 8 y K 
* 1 24 it da * . e . ITT, 


Pleas, and F ending. 


38 H. 6. 29.b. Alo the Plaintiff muſt have the ſame Remedy nin the Officer in 
9 E. 4. 35- his own Court, as in that where he ſues him; as if a Writ of Entry, or 
8 585. other rea) Action be Er brogght againſt an Attorney, he cannot plead his 
2 Leon. 1 156; Privilege, becauſe if this ſhould; be Allowed, the Plaintiff would have a 


4 without a Remedy, for the King's Bench hath not > Cognizance of | 


Actions. 
Sand. 67, d if an Attorney of the Common Pleas be ſued in an Appeal, * 
n l N - hal not have his Privilege; ; for his own Court hath no Cognizance of 


EL. . this Action, and by this Protection he ſhould go unpuniſhed, . 
Sand. 67. 80 if Money be attached in an Attorney Hands by foreign Attach- 
Fele Caſe ment in the Sheriff's Court in Londen, he ſhall not have his Privilege, 
becauſe in this Caſe tht Plaintiff would be remedileſs ; for the foreign 
Attachment is by the particular Cuſtom of London, and does not lie at 
Common Law; but if the Attorney ſhould have his Privilege, the Plain- 
tf would be without Redreſs. 
Hob. 44.  , Allo an Attorney, or other Officer, Fr not” have his Privile Pa 
Bro. Super ſe- gainſt the (a) King; for as the Executive Power is lodged in the King. 
deas 1. it would be unreaſonable that his Court, which gives Relief to private 
| hoes Abr, Perſons, ſhould Hecke any Subject m being brought to Juſtice for 
T2) Bar ! in an Offending again! the Laws * concern the - whale, Common- 
Action gui wealth. 
tam at the | 
Suit of an » Infor he. mall bave hls Privilege. Lit 17 and Salk, 503. | 
2 Rol. *. If an Attorney of the Common Pleas be in Cuſtolia Mareſeballf for 
SA. 12: Want of Bail, at the Suit of A. he ISS his Privilege; for though 
25* pe be tiken upon Bill of Middleſex or Latitgt, where in a common Per- 
3 310. ſon's Caſe being ſo brought 1 in, he is to . to the Plaintiff's De- 
| 12 243. mand lodged againſt him by Bill, and not to the Proceſs that brought 
him in; yet ſince actus legis nemine facit Injuriam, ſuch fictitious Treſ- 
pass to bring the Party to appear ſhall never ouſt the Attorney of his 
real Privilege: But if he be in Cuſtodia Mareſchalli at the Suit of A. 
and B. declares againſt him in Cuſtadia Mareſehalli, he ſhall not plead 
his Privilege againſt B. becauſe B. declares againſt him collaterally, as 
he is in Priſon at the Suit of A. and as to B. he is truly in Cuſtodia Ma- 
reſchalli, for being once ouſted of his Privilege at the Suit of A. he can 
no longer attend as an Attorney in the other Court, but is fixed in the 
King's Bench, and therefore cannot, by the Suppdlition of the Neceſ- 
- ſity of his Attendance, ouſt B. of his Action. 
Las, w.166; It is ſaid that the Courts will take Notice of the Privilege af Attor- 
nies, and that the Cuſtom. herein need not be fo 1 alledged as 
other Cuſtomm. | 


© - Fa.) 


vis 


. Page 2 il > 3 of iſomer, and the Want of Addition, 5 
uu Tide Miller * is a "good Plea in Abatement ; as if Jobn be 1 by & the 
Miſnomer and > Nama of Thomas, he may plead, that (5) at the Time of the Writ pur- 
Want of dd. chaſed he was called and known by the Name of Jobn, &c, For ſince 
Proc n Names are the only Marks and Indicium of Things that human Kind can 
(6) 1 fon underſtand each other by, if the Name be omitted of 9 Je. is 2 


his Name, Complaint againſt no Body. 

ſay, that by 

fk Namg. he ame bibs «the Tims of tha wan purchaſed in, 6e . uk 7. 1 46 
G 96 . Ld. Raym. 64. . of) ad e bi with 


4 {4 46% 


9H, 5. 1 * When there is a e in "the Writ. or 8 as to the Mas 
Finch, 363 of Baptiſm or Surname, and the Defendant pleads che ſame in Abate- 


PX 4 
11 


UA TAR ef ts hes 


ment, he uſt.in ſuch Plea fer forth. his x right ene, f 70 10 0 give the . 
Fiatif a better Weit. 44 wg 2 
Alo foch Mittake at be taken Advantag e of „ Wl g pleaded in 1 t 
| Abatement, and cannot be aſi ned for Errur after the ared, 
1 3 Rule, that a Man wall not aſſigh that | Yor 1 Error ol Ken he 
might have pleaded in Abateme b Pasdiu rl a. 
As if an Action be brough againſt Sir Francis Fre MA & "wy Abe. 
Baronetum, ny he ap a and e to Iſſue, and a Verdict and Judg Jude fl go. 
ment is given for the Defendant, in a Wait of Error, ſhall 1 
not aſſign for Error that he 75 a oy of the Bath, and ought to be 155 _ o ; 
ſo named ; for he has loſt this ate by . to Lhe other Name, Sir John 
and-thereb concluded himſelf. Porfiſeue, 5 
The Defendant, cheugh his Name be mimken, is not obliged to take 
Advantage of it; and therefore, if he be impleaded by a wrong Na me, 77 Pillars, 
- and afterwards impleaded by his right Name, he may lead in Bar the — =. 
former Judgment, | aad aver that he IS and & eadem Perf Ya. 201 213051 ſelf to be 


Feͤlarl of 
Buckingham, was ae by Has of FJ. Pillars Armiger ; and. on Motion FO Court gore ha Leave 


to pat in 5. anne ern eren. n pl. 7. 


e Defendant cannot. plea Miſnomer of his Companion, for the 
other Nefea may admit. him elf to 5 he Perſon in the Writ. i 
0 1p Caſe 9 elony at Cammon Law, if 4 Perſon were igdicted hy a 218. 4. 72. 
wrong Name he could not plead Mi Nane bur Wag obliged to plead Cro.Car.104, 
to the Erlony y for dds ine bring Fend gaga the. Party preſeas it pu fe 
waz thought there copld be no Injury by the Miſnomer,-4s might be r. P.C. 
ere. the Party a hy Attorney, and Felans generally» go by ao 1666. 
certain Name, nor hve. they an) fixed Habitation 4. dut this is now al- 
tered. by the Statute 1 Hen. g. cop. g. called the. Statute of Additions, 
which requires the Eſtate, Degree, Myſtery, and Place of Abode 0 be 
added ta Fan Defendant's. Name, and was 9 the Incon- 
venience one Perſon for another 3 but though by this Sta- 
tute the ny accuſed may take Advantage of Miſnomer or Want f 
Addition, vet he mult plead over to the Felony; and though his Plea 
in Abatemeng be found for him he is not to be diſcharged, but is to be 
indicted: 717 "ga ain; or the Indictment may be amended, fitting the Grand 
Jury; alſo his Plea in Abatement, if found a ainſt him, is Hos poromp- 
"a but he is to be tried on his Plea i in Chief. ; FI; | | 
1 Man be indifted, and ng Addition is given to him as there aught; Cra-fe 602 
yet, if the Defendant appears and pleads to Iſſue, and this js; fqund 2 Bel. Rep. 
againſt him, this is helped; for the Addition is orggined, by the 135 Ref. 


the E 'who happens to be outlawed, ought to have Notice of it -Abr.7%0 
and here he hath Natice, and Conftat de N 


Ls 


Ao" Lu 


* As the Name, State, Place of Abade, and Dignity of che Perſon Page 29 
impleaded, is neceſſary to be ſet forth i judicial roceedings, leſt an in- Vids the ſe-- 
nocent Perſon, by having the ſame Name with the zeal Defendant, veral Titles 
| ſhould-luffer ; ſo alſo ſuch Additions as are Inducements to the Action Har and 


mult be made Uſe af; as if one be liable as Heir, he muſt be named Exitutar. 
Heir; o if as bor ware he muſt be named hm 


+10 
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F * 


5 ot Abatement 0 Haba of real 


here is n Caſe where. 4 Bene Covert ſhall ve or be Land 2 
Co. Lit. 
. Le ven I "ny 52 lp whats amording-5to the Cuſtom But a I 5 
Yr) Shay 'y 7 v9 * vide Title 
ver W. | | . 1 1 ad 05 53510 mn T x13 of | 
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- "Pleas and Pleading. 


+ But the Suit of London P, or where her Huſband has abjured $ the Realm, or is ba- 
muſt be in niſhed, in which Caſe he is civiliter mortuus ; and the Huſband being 
one of the diſabled to ſue for the Wife, it would be unreaſonable that ſhe ſhould 
oy Courts. be remedileſs ; and it would be e ually hard on thoſe who had any De- 
bs bon | dle to have any Redreſs from the Huſ. 


r 4 od a Ie 


the Hoſband mands on her, that not being able to hay | 
is tranſported band, they ſhould not have any againſt her. 
for a Felony,” | e 


Se, the Wife may be ſued for a Debt contraied by her, after his Tranſportation ; and for the beſt ef 
| Reaſons. On the ſame Ground we may preſume the Courts of Law would permit ſuch a Woman to main- 


- tain an Action in her own Name. 18 5 
DoRt. pl. 3. Coverture therefore is regularly a good Plea in Abatement, which 
_ 14% may be either before the Writ ſued, or pending the Writ; by the 
Lev Map. firſt the Writ is abated de facto, but the ſecond only proves it abate- 
dor. able; but both muſt be pleaded, with this Difference, that Coverture 
; pending the Writ muſt be pleaded poft ullimam continuationem, whereas 
Coverture before the Writ brought may be pleaded at any Time; be- 
cauſe the Writ is de fade abated, being never a good Writ, the De- 

fendant not being legally arreſted ; and therefore if the Huſband 

brings an Action for Things ſo reſted him, the Recovery of the Wife 

will be no Bar; and therefore the Law reſolves, that Coverture, at 

the Time of the Writ's being ſued, may be pleaded, at any Time, fince 

it cannot be finally determined between the Parties; but if a Feme Sole 

takes out a Writ, and after marries, the Defendant was legally attached 

5 on ſuch Writ; and therefore may plead in chief to it any Defence he has; 
alAklVnꝗqd if on ſuch Pleading it be found for the Defendant, it will be a 
good Bar to the Huſband's Action; and therefore the Defendant has 

it in his Choice whether he will defend himſelf ot ſuch' Writ or not, and 

- ſuch Choice muſt be made Puis darrein continuance ; for it is but reaſon- 

able, ſince ſhe has given the Right of the Demand to another, that the 
Defendant ſhould plead it againſt her to abate it, that ſince he was once 

legally convened by this Writ, he may plead to the Demand, ſo as to get 

JI ß dx ðᷣß ̃ͤ ͤ A 

Theol. 119, If a Writ be brought againſt a Feme Covert as Sole, ſhe may plead 
Latch 24. ber Coverture ; but this muſt be before there is a Day given by the Court 
| prece partium, for by praying a Day ſhe admits ſhe is properly ſued, and 
„ OD Do oo ne a oor bay noted aged Þ THER 

Cro. Jac. 356. In Ejectment againſt Baron and Feme, after Verdict for the Plaintiff 

Ero. Car. 509. Baron dies between the Day of Ni prius and the Day in Bank ; ad- 
Rol- Rep. 14. judged that the Writ ſhould ſtand good againſt the Feme ; becauſe ir is 

_ 499% * in the Nature of a Treſpaſs, and the Feme is charged for her own Act, 

and therefore the Action ſurvives againſt her; ſo if the Wife had died, 
the Baron ſhould have Judgment entered againſt himn. 

Cro.Car.232. If a Feme Sole Plaintiff, after the Verdict and before the Day in 

Bulſt. 5. Bank, takes Huſband, ſhe ſhall have Judgment; and the Defendanc 


5 cannot plead this Covetture, for he has no Day to plead it 3 
stile 284. [fa Man recovers againſt a Feme Covert, as Sole, the Huſband 
2 Rol. Rep. may avoid it by Writ of Error, or he may come in at any Time and 
33. lead it. e HD VVHmHmnmfff 
* Page 40 Tl * If a Feme Sole intermarries pending the Suit, this ſhall not abate 
2 Rol. Rep. the Writ, but the Plaintiff ſhall proceed to Judgment; for this is her own 
53. Act, and the Hyſband'took her attached with the Action, and therefore 
Heydon v. ought not to prejudice the Plaintiff : But 2 in this Caſe held, 
Miller. | that if a Feme Sole Defendant ' marries between 'the Iſſuing of the Ori- 
ginal and the Return, this ſhall abate the Writ ; the Reaſon ſeems to be, 
that ſhe is Covert before ſhe comes into Court, and the. Huſband takin 
1 her before ſhe was attached, quære whether he ſhall be liable to that, ſince 
F he at that Time ought to be arreſted. Ga Bs SHE ade 
ke REY a, In 
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In an Action againſt Baron and Feme the Baron dies, and the Feme Style 138. 
intermatries pendente placito; and the Court inelined to think the Writ 
abated, becauſe: her Name was change. 
If a Writ be brought by A and H. as Baron and Feme, whereas they Fitz. Brief 
were not martied till the Suit depended, the Defendaot may plead this in 476. 
Abatement ; far though they cannot have a Writ in any other Form, 

yet the Writ ſhall abate, becauſe it was falſe; when fued out; ſo if a 

Feme Sole brings Treſpaſs and recovers, and has a Writ of Inquiry of 
Damages awarded, and takes Huſband before; the Return, the Writ is 
not abated, but abateable; and therefore the Defendant muſt plead it, 

for he ſhall not have Advantage of it in Error... fl 


9 


* 


„„ = "WH 
If an Action be brought in an inferiot Court againſt a Feme Sole, Salk. 8. pl. 20. 
and ſhe pending the Suit intermarries, and afterwards removes the Cauſe Herberingion 


by Habeas Corpus, and the Plaintiff declates againſt; her as Feme Sole,“ Reynolis. 
ſhe- may plead: Coverture at the Time of ſuing the Habeas, Corpus; be- 

cauſe the Proceedings are here de nous; and the Court takes no Notice 

of what was precedent to the Habeas Corpus; but upon Motion of the 

Return of the Habeas Corpus, the Court will grant a Pracedendo; for 

though this be a Writ of Right, yet where it is to abate a rightful Suit, 

the Court may refuſe it; and the Plaintiff had Bail below to this Suit, 

which by this Contrivance he is ouſted: of, and poſſibly by the ſame 
Means of the Debt. + IAG, ee 
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ie: i ELOISE Y 2085: a4 DG n Gr {44 
Here the general Rule to be obſerved is, that wherever the Death, of 3 Mod. 249; 
any Party happens pending the Writ, and yet the Plea is in the ſame 2 Vent. 196, 
Condition as if ſuch Party were living, there ſuch, Death makes no Al- | 
teration ; for where the Death of the Parties makes no Change of Pro- 
ceedings, it euld be unreaſonable that the ſurviving Parties, ſhould 
make any Alteration in the Writ; for if ſuch; Writ: and Proceſs· were 
changed, it would ſet Rights but in the ſame Condition they were in at 
the Death of the Parties; and it would be abſurd that what made no 
Alteration ſhould change the Writ and the Proceſs; and on this Rule all 
e t banks ug ok 
The firſt Difference is in real Actions, where there are ſeveral Plain- Co. Eliz. 982. 
tiffs, and this is Summons and Severance, as there is in moſt real Ac- Co. Lit. 139. 
tions, there the Death of one of the Parties abates the Writ; but in e 
perſonal and mixt Actions (where one intire Thing is to be recovered) — OS 
there the Death of the Parties does not abate the Writ; and the Rea- 6 uy ” 1 
ſon of the Difference is, that where there are two joint Tenants, and _ 
the one goes on to recover his Moiety, and the other will not proceed, 
there is no Reaſon that he who is willing ſhould not recover his Right, 
ſince ſuch Tenant has a diſtinct Moiety, and therefore ſhould have an Ac- 
tion to recover. But no Summons or Severance lies in perſonal Actions 
. as if Treſpaſs be committed on ſuch joint Tenants, they muſt both join in 
the Action; for as one may releaſe the Whole, ſo the * other may refuſe „ page 1 
to go on, and the other cannot recover his Part of the Damage without N Hh 


him; ſo in Debt on an Obligation to two there can be no Summons and 


Severance, becauſe one of the joint Obligees may releaſe the Bond; but 


if a Man appoints two his Executors, thete ſhall be Summons and Ss- - 
verance, becauſe one of the Executors may releaſe; yet ſuch a Releaſe 


is a Devaſta vit in him; but if he will not proceed at Law, it is no De- 
vaſtavit ;- and therefore both Executors being only Truſtees for the 
Perſon deceaſed, they ſhall not be compelled to go on together; but if 

SE BY | 1 | one 
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$2: 211% 00k" res the other may briag his: Action che Name of both, and 
have Summons and Severance for otherwiſe each IKnecator might by 
Colluſion with the Debtor, — not” proceeding, rep the other from 
ceecbeeriag the Aloe,” and not credzes 4 Devafau ind himfelf; but 
after ſueh Summons and Sevotaner he: does not phoched u che Moie- | 
kies as in real Actions, bat he proceeds as the whole Repreſentative 'of 
the Teſtaror, and is inemtled 00 the Whole the hat wr 1 in his Life- 
eme ö 41% 18 10 $663 4 
o. Lit, 139. From: theſe Prethifſes ir how) that if B is two Nee r 
Copaiiners, and they bring a real Action and one is ſummoned ande. 
vered, the other ſhall proceed for his Meisty; and if the Ferſon ſeverell 
dies the Writ abates, becauſe he gars for dhe Whuleg an cat of the 
Death of the Jointenane, ot of the Copartner without Iſſue ; and it would = 
be improper to de it on that Writ, whore» by the Summons and Se. 
veranoe he went only for a Moiety before; und che Writ cannot have n 
E Effect; to one fot! a Moiety im cafe of Summons and Scwerunee, 
1 — the Whole in euſe of $orvivorſhip ; and therefore ſinee the Nature 
hings is changed by the Death of one of the Pardies, there mult be 
5 5. er Wk 4 asd it is the fam Law if fych gow rages weep nao | 
out” Summons or Severance z\ for fins bomb by che W K 
2 ſibility recover their Moieties, they ſhall nor go on for the Whole —— 
8 phe of Survivorſhip ; ; becauſe the Words and Effect of the Mrit at he Time 
| of its firſt purchaſing was, that each might recover his Moiety, and there- 
fore a new Writ . myſt be parehs wy to enable one to proceed for the 
Whole: But in pefſonaf and jens, where there is Summons 
and Severance, and yet after ſuch Summons and Severance the Plaintiff 
Boes on fot the Whole, there; if one of chem dies, Jet the Writ ſhall 
dot abute, becauſe they go on for the Whole after Summons abd Sever. 
atiee ; and if they were to have 3 Wr ny gay 0 Cote, 
| : Anon to go on fer the Whote, © 1 5 5 275 (6797 
Cro. Eliz. 652. Pherefore if there” be rwo — and "they! bring an Action of 
Leon. 44. Debt, and one of them is ſummoned and fevered, dr wet kay ſevered 
Perfon dies, et the Writ ſhall not abate; 10 29 ow 
Co. Lit. 139. Ss if two! didenabiy bring a Writ of Ward, and'they'are ſamnibinel 
and ſevered, andthe ſevered Perſon dies, the Writ [Hall not abate ; 
f EE after ſuch Severance he went on for the Whole, and id he does | 
80 - after the Death. 211! 145 220505 489? 92637371 
Dyer 279. So A Niere impedii by two Jointonaries, and one is eee and 
| ſercdes, and the ſevered Perſon dies, the Writ ſhall got abate; becauſe 
the Advowſen is an intire Thing, and be proceeded for the Whole alter 
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Dx 20 the Beverance, and ſo he may & rh Denk,, , nor 

10 Co. 134. In (a) judicial Writs it mall not abate by Death, af we Peron lor 
Co. Lit. 139. viying be intitled to the Whole; as if 4 Bag bo evi med two Coparce- 
ners, and one of them dies wichour Iſſue, Pr mall go on S 


the ores beceuſe he is intitled to bog l dy Sr Sarvivorld , but if 

be other Coparcener had" Iſſue, then the Wrir would have abated; for 

* Page 42 he: Survivor was only Jotitled to „ Moiery 8 Thy! rü in 60 Surninons' 
(9) Bet wall atid ee in judicial Writs. n ee BL TOR n SA 
abate in a OE 


Sci. Fa. being u e a bas. 64 e w oY Loop. 1 K fi | 


_ 20 H. 6. 30. Buif there be rant Perſons named. 0 Phaiguiffs ia the Writ, ad 
= 8 18 E. 4. 6. one of them was dead at che Time of D the Writ, this may 
| | „ 16, bo pleaded in Abatement; becauſe it fal . Writ, and becauſe the 
i Clife. Eat. 6. 6. Right; was is; che Survisets at the Time of ſuing * n * che 
| 148. Kat Wri dot accommodates, $3. the Calo.thare s. . net 
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Writ ſhall abate; becauſe, the Writ of Error is to ſet Perſons in "Batu 212, 213. 
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cc ſuch Verdict. 99 . 1 — — fl be q 3 x & within: 1273 Ty ies 
of the Par- 
ties dies at any Time before * Aflizes, it is out of the Stat gyte; pt if if ar ps, though before 
0 Thü, 40 no: Error, tan the Aſtres is bat dos Dey in La 1 Je) If after Ver- 
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Dal, Alſo * the 8 9 3. it ix enacted, If there be tub We l 2 7 
7e Flaibtiſte and Defendants, and ons or more ef thew thouls oe ii 
the Cauſe of ſuch Action ſhould ſurvive to the lar rtving Plaintiff or 

% Plaintiffs, or ugainſt the ſurviving Defendanr-6r Defendants eee Wiic 

8 * or Action ſhafl not be thereby abated; but ſuch Death being | 

eſted on the Record the Action ſhall proceed at the Suit of hes | 

| BY ring; Plaintiff or Plainciffs-againſt:therſurvivieg!Deſeadan© b Pe- n (} 

_ >Gofendants,”/ And irris further enacted, that if any Phaintiff-tappento 15 Kr 

* after an interlocutory Judgment, and before u ina A e 

tained therein, the ſaid Action ſnall not abatè by renſeh thereof?! if 
- 4: ſuch Action might originally be praſecured br Habedli&g? by ths 

4 ecutors or Adminiſtrators of ſuch'Plaintiff- and If che Defendat diese Page 43 

after ſuch! interlocutory Judgment, and: before flnal Judginent therein 
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f endant a Name different from that in the Writ 3 () as where: the 


Writ calls him A. B. of London, Alderman, and the Plaintiff declares 

* Page 44 * againſt him, as H. B: of Lindon, Eſq; or where the Declaration is 
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9. Where the Writ ſhall abate in foto, or in Part only. 
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22 H. 4. 4, Here the general Rule is, that whatſoever proves the Writ falſe at the 
. Hob, 199. % Tire; of- {Ying.it: aut! ſhall bare cthe1 Wit ie da 4foitrappears on 
Bull. 1. the, Plaintiff's own: hewingy chat he has nd Cauſe: of Action for Part; 
FRG therefore if an Actidm of Teeſpela be brought againſt two Defendatits, 


„„ and the one pleads that the other was dead dir impretatidnes breviiyioo chat 
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wi * But if ane, of the Defendants die pendiug the Writ, this ſhall dot 
EI n — other Defendant . for this is the Akte 
G& Ei. 2 God, and no Dp in the Plaintiff: But herein it is to be obſerved, 
e 15 5" that this Falffration of the Writ muſt be in a material Point; for in a 

Pt recipe quod reddat againſt two, if one pleads Non-tenute, and the other 


5 e, takes the whole Tenancy on himſelf, the Writ ſhall not abate in the 
0! 0 ++ *Wholey but ftand' good againft him Who hath accepted the Nate e 
. 120 N ſe he is 4 proper Defendant c de Action, n Not ene of 
ile one does no NN prejudice.the other { Defend; 


k 4 05 00 1 
DoR. pl 7 But if there *be two — and one is . of 'D. and ſays he is 


both; Wee. they 115 both the Re- 
3005 ſen 0 ba bee ſt. both be legally ſumqoned; and 
10 e 5 one, Pe Oo in the Eye; of che Wa. the Plaintiff can- 


Go) The Di 08 one le) withaus che other but in this Cale the other 

E ods will be obliged 2 plead, though the Defendant's, Plea. in 

ſhall to atement, ſhall, be find determined wy i it bernd en 
are, de t + Vrit, in foe. 1 I 51 © as bas ni ent! „ Am' k 


* 


Fri "for the Writ when abated for Want of on is abated quad all, chough 90 5 bade pleaded” to 


Iſſue. $ Co. 1 But if two E rs ſue and ſet orth,ch v ee d th 
they proved the ee — Probute ſet forth Pipers ee eh . Will, and 2 De- 


fendant pleads this in Abatement, a Re/dondeas Oufler will be awarded; 2 or book have a Right * thee, and 
he that did er come in when he pleaſcs, Balk. 3. Pl 5... 


ef} al HMO „K 9163 63 tdi ni abr „Aa mating ati mitt bog TED ** \\ 
— H. 6. 7. At Common Law No- tenure of Parcel of the Lands abated the whole 
14250 f Writz for this falſified the Writ, which alledged the Defendant to be 
„ „ Tenant of the whole; but it was thought very hard, that a Writ, which 
was good in Part, ſhould be totally deſtroyed by this Plea ; and therefore 
235 E. 3. cap. 16, enacts, that the Writ ſhall _ abate for that Part of 


_ tg a „Ahle lon-genure is alledged.: 40 Aigen ag 4 dne n M oe 
page 46 If che Demandant enters into any Part of the Lande, ending the | 
4 E. 4. 324 Write, this _ abate the Weir in goto. UOTE I IS nr 


DoR. pl. pl. 5. 10 3a6.yv4 tro 0), 461 Wh, wo} + A to Wi & G0. 
Sand. 182. The Plaingf tk declared for Arrears of a Ren-charge and demanded A 
. 355 Re In Neyo to im by Ba any Ne * 104. The 
e ſendant ad F ——— the. Plainyff Pad Judgmens bor he 
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ment he releaſes the 71, 10 5, and it was held'a' good" Releaſe and that 
it was not à Falſification of his Writ, but rather an Affirmance; but in 
the Argument of the Caſe it was faid, if the Defendant had taken Ad- 
vantage of it in due Time, it would have abated the Wrir. % 00h 
If an Action is well begun, and Part of the Acton determines by 
Writ ſhall not abate, but the Plaintiff, may proceed for the Reſidu m: 
but where, by the Determination of Part, the like Action does not re. 
main for the Reſidue, there the Action, though well commenced, halal! 
| abate. SL 5 r Pros Poles: wO8x. ne 
As if an Action of Waſte be brought againſt” Tenant pur aufer vie, Co Lit 282 a; 
and pending the Writ Ceſtui que vie die, this ſhall not abate the Writ in 30 
toto, but the Plaintiff may roceed to recover Damages on this Writ: 
for the Leſſor might have an Action for the Damages, though Ceftui que - 
die had died before any Action of Waſte brought. Et Bro n Ki; 


4 * 


So if an Ejectment be brought, and the Term determine pen 


Ce Goda the, bibs — ding the Co. Lir 285 
Writ, yet the Action ſhall proceed for the Damages only?: Are Fer: 8 


But if Tenant pur auter vie had brought an Aſſiſe pending tbe 
Writ, and Cefui que vie had died; although the Action was well com- 
menced, yet the Writ” ſhall abate, becauſe no Aſſiſe lies for Damages 
So if an Action of Waſte was brought by Baron and Feme in Re- 


mainder in Special Tail, and pending the'Writ the Wife die without Co. Lit. 285. 2. 


Iſſue, the Writ would abate; becauſe all Actions of Waſte muſt be ad 
e 0205155 Invmabel © 69 10001 Ion pane vo] 
So if a Writ of Annuity be brought, and pending the Writ the Ari. 
nuity determine, the Writ faileth for ever; becauſe the like Actio 
not be maintained for the Arrearages only. oo JM en gen 1 
When a Wric is brought for two Things, and it appears the Plaintiff Co. Lit. 4 
cannot have any other Action for the one of them, the Writ ſhall ſtand Godfreys 
forthe Part that is good but where it appears he can have another Writ Caſ 


F 7 
FH # 


FO BT. ae 
o 
- #311» Co.Lit.285.8, 


1 


in another Form for one, there the whole Writ ſhall abate; becauſe Sand, 182. 


where there can be no better Writ brought for the Parcel, it ought to 
continue; but if another Writ could be brought for that Parcel, it is 
bad, and ought to abate in foto. r en EY Re 
3+ + 3 . : ka 4 £ * ; e 162 IF Eg "We Folly 94 ORE Due +20 FEY & . 
10. In what Caſes the Defendant hath it in his Election to 
plead in Abatement or in Bar. | 


* 


Po 


„ Whatever deſtroys the Plaintiff's Action, and. diſables him for ever Vest. 245. 
from recovering, may be pleaded in Bar; but the Defendant is not al- 2 Lev: d2. 


ways obliged to plead in Bar, but may plead in Abatement; as in Re- Salk. 5. pl. 12. 


plevin for Goods, the Defendant may plead Property in himſelf 'or in a Garth. 243. 
Stranger, either in Bar or in Abatement; for if the Plaintiff cannot La, Reyes 
prove Property in himſelf, he fails of bis Action for ever; and it is of no 2 14,1 


= 4, 4 


Avail to him who has the Property, if he has it not. 209/29 e 

If there are ſeveral Part-owders of a Ship, and an Action is brought 6 Lev. 268 

againſt ſome of them, they cannot, after they have pleaded in Chief, 3 Mod. 321. 

take Advantage of this, being a Matter that ſhould have been pleaded in Tf wide Ti 
. Fa TILT i ba ent 8 N Lg: | OY OO . large. N 

* So if an Action be brought againſt one Executor, where there are +» 

more, if that one Executor och not plead that Matter in A Page 47 

but pleads to the Action, he ſhall never have the Advantage of fuch a 5% 

Plea afterwards. | W 2 

Vor. IV. 0 80 
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whole Demand; but perceiving his Miſtake on the Entry of the Juda © 


& in Law, and yet the like Anion is given for the — e + 
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Rout a 0 11nd e de e enen eee one 
Carth, 261. So where Treſpaſz is brought by one Jointenant, or by one Tenant 
ia Common, and the Defendant pleads) to the Action, and the Jury find 
ſpecially, that: ene (not named} je Jointenant or Tenant in Com- 


mon with the Pleintiff; yet he all have Judgment, notwithſtanding 


* 3 


eee 11 1 i 27 ns 4 
Cro Elz. 554. Sa where an Action of Debt is brought on a joint Bond againſt one of 
Sand. 291 the:Qbligors, and wpan Nay fem pleaded the Jury find, that &. S. 
; Mod: $25. e eie 
Enn £99001 MODA 5 2,561 59 rl aim 
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«7 * 
* 2449 


Skin. 280. | p 5 3 1 
Trin. 4 Tenant in Common of Lands brought an Action of Trover in his 


Cr. 2. own Name alone, for cutting down Trees and ee them, away; 
3 28 the Defendant pleaded to Iſſue; and in a ſpecial Verdict it was found, 
tween Black. that the Plaintiff was Tenant, in Common with J. S. not named ; yer 
ca- ern e 2 Ma leadabl — 
Burn v. the Plaintiff had Judgment, becauſe this was-a Matter pleadable in 
Grove. | Abatement, urn ian 1055 5 SOF-DOE JH III TR or pw ite 
Co. Lit. 128. Outlawry may always be pleaded in Abatement, but not in Bar, un- 
vide Title Jefs the Cauſe of Action be forfeit egg. 
Outlaaury. e | 1 e e e 1 3 
Bro. Denizen Alienage + may. be pleaded in Bar or in Abatement ; but with this 
nay Difference, that Alienage can only be pleaded in Abatement to an Alien 
in League ; but may be pleaded. in Bar to an Alien Enemy, becauſe the 


Cauſe of Action is forfeited to the King, as a Repriſal for the Damages 


Vids ante, 36 
7 committed by the Dominion in Enmity with him. 
Carth. 136. In an 5 of Debt on a Judgment obtained, the Defendant cannot 
pPilead a Writ of Error brought and pending, either in Bar or in Abate- 
(a) Carb. ment; but in (a) one Place it is ſald, it may be pleaded in Abatement, 
"WF 5 though not in Bar, Þ M e DON 
1 But he g . | 
Court, on Motion, will tay Proceedings, | 


£4: F 
1 


mt 


ja 


Lucas's Rep. A Man may plead in Bar er Abatement to a” Sci. Fa: as well as to 
6 Mod. los. Ia Replevin, if che Defendant will take Advantage of a Variance 
Prijel 15 in the Place Where ehe taking is laid, from that in which it really was; 
auter lien he muſt plead it in Abatement. N eie nnen ee 
A | | 
pleaded in Abatement, and cannot be pleaded in Bar. Salk. 3. pl. 8. 2 Ld. Raym. 1016. Carth: 244. 
Show. 98. E is TT F Lad aten 1 ot mate I a or "il Naß 
Comb. 433, In Debt on a Bond the Defendant pleads the Condition for the Pay- 
Lal. ment of theke ſeveral Sums at three ſeveral Days, and that he hath paid 
Id. Kym. two of them at the Days limited, and the thitd is hor yer come, and con- 
4j.  cludesin Abgtement and it was argued, that this ought to be pleaded 
io Bar, and not in Abatement. z for in every Plea in Abatement the 
Defendant ought to ſhew the Plaintiff how to bring a. better Writ, and 
| here he ſhews that he ought to have none at all, the Day of Payment 
© of the third Sum not being yet, come; as in an Action for an Attor- 
ney's Fees, if the Defendant pleads, that the Plaintiff delivered no Bill 


- 


705 1 Rep to him, he ought to conclude in Bar; and of this Opinion were 
Comb. 37. The Plaintiff in Bar to an Avowry pleaded a Diſtreſs for the ſame 
Sah v., Duty in other Lands chargeable : And Holt ſaid the Plea was naught; 
arundel. for it ſhould have been pleaded in Abatement of the Avowry, that a 
former Replevin was. depending (if the, Truth was ſo) or if determined, 
ener by Diſcs, Wiſh Mew 90%, 


a x + BF (vt 4 * TY 
4 | 11. Fen- 


| Pires and d Pleading. 
19 1 1 9 * Jun 23% 66 50 A, 4 147660 01 Ok. a 
x" 11. redes of another Soit e or Action a how to be 5 * * re 48 
* Abatement... 114» ; 


3 X FT: Th. L Annen on 9755 


Here he th Rat is, „ Mar Cgebbser ie appears on Record, . : 2 
the Plaintiff has ſued gut two Writs againſt the ſame Defendant for the Moor 418. 
fame Thing, the firſt not being determinedy the ſeeond"Wrir ſhall abate; 33. 

. for the Law abhors 9 8 Actions, and will not allow, that a 5 Co. 61. 
Man ſhall be (2) twite arteſted or twice” Attached by his Gdads for the 3 — * 
ſame Thing; for if he N ſuffer 1 tice,” Pere Reaſon he might (4) where a 
ſuffer in inflrem, | . anbie ae n en 2 Sher 
72 tms 503 „ noi id of Appen 


may be pleaded io back 10'n ok aug a Hawk. P. . 1 _ and where 2 prior Suir depend- 
ing may be. pleaded. to an Infbr mation. 4 Hawk, F, Cy 27 8. But it i 1 7 d;Plea in Abatement of an In- 


444 


dictment, as it is of an al or n, Information, there is aff (4 Fodiacent a al the Defendant 
. I TY Gees; ark ch Cale ide Court BY in Perlen I oh the firſt Inde em ent. 2 Hawk, 
4 5 3 8 221 28 . 8 = W 31 DR rot 
5 1 5 2 = He tit en en ht wer rr SS 165 (1 8 56 een 915159 

Red) it is not neceſſary thac both ſhould be. — at the Time of 4 H. 6. 24. 
the Defendant's Pleading in Abatement; for if chete Was 4 Writ in Be- Reb g. 
ing at the Time of ſuing out of the ſecond, it is plain the ſecond was . 
vexatious, and ill ab initio, and therefore could not be rectiſied by a 
ſubſequent Determination of the firſt; but then it muſt appear plainly 
to be for the ſame Thing; for an Aſſiſe of Lands in dne County ſhall 
not abate an Aſſiſe in 2 County, our Theſe canhot be 30 ſame 3 
Lain cee tp nE! bn - 

But a Form:don for Rent may ee in \ Abatement of a wack 3 H. 75 3. 4 
For the fame Manor whence the Rent iſſdes, EF vice verſa; 'becauſe die Bock. pl. 1e. 
Plaintiff, cannot have a, Manor and the Rent ſuing « out of . and there-- 
fore the ſecond Formedan is apparently. vrxatious. t & 300 Riiegs 
In general Writs, as Treſpaſs, A ſe, Covenant, e the ſpecial Mat- 8 Ca. 61. 8 
ter is not ſet forth, and the Plaintiff is nonſuited before he counts, and Poct. pl. 11, 

rhe fecond Wric is ſued pendiag the other; yrt the former ſhall not be- 

pleaded in Abatement; becauſe it dees nut appear to the Court that it 
Was for the fame Thing; for che frſt Mrit being general, the Plain tiff 
might have declared for @ diſtinet Thing from uhat SEEDS by zh& {© 
firſt Writ; but when the firſt is ſpeciab Writ, and ſets forth the parti 
cular Demand, as in a Præripe guad rddut, &. there: the Court can rea- 
dily ſee that zit is for the ſame) ing z and thereſote thougii the Plainciff _ 
be nonſuired' before he counts, yet che en the ſecond Writ, 3 
it beicg apparently for the ſame Thing. A 901 ai 39016077 aten VNN 
Am Action depending an an R Tannot be pleaded: W 2 3 
an. Aﬀtion broughr in «ape v the Comme er in fie, Sor che fame | wed 
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vet} Sparr 4 

d 3 7 21 b e Sr 7 Of 1185 1% 18 1 1 1 1 N boy 1 os - Ars 
| ag br 07:25 Adi JI vie 2dnite 5 tar * N 5 Pllaintiff 

counted upon ſevere Promiſes fo Work «nd, Labour ig. the Pa May 1 London; the De- 
fendant pleaded in Abatement, that before this Agion brought 1 ba libelled in the Admiralty 
For the ſame Cauſe 1 Action ; upon emprrer i at Was E 0 of the Plaintiff, that this was within the Rule 
had down in 5 Co. 52. We che whole Cvurtyave' Judgment againſt che Defendamc, 0 «om Ouffer. 
Fitugib. gs. 3 2. in C. B. Dudfigtt vil} and ** Th 


The Law will not allow two Quore malte to DW for the Dyer 92, 93. 
ſame Preſentation, viz. a ſecond by the Defendant f. ee the Plaintiff, Hob. 15. 
when there is one pending in Court * che Plaintiff againſt dhe Defendant, | 
& fic in hrevi' de \partitione;y becauſe the Defendam can have the lame 5 
Remedy ud the 5 — as he _ 9 a ſecond. \ | 

The is ſo watchful againſt all vexatious Syits, N. not only 
* mil, not l tuo Actions of the lame Nature to be de Perles | 
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_ where an 


Carth. 453- brought for the ſame Thing, the Plaintiff may pray that the Record may 


Dyer 227. any ſuch there was; and upon th 


* Page 49 for the ſame Demand, but not even two Actions of a (a) different 
r Nature. 2» oF ο a 30 Jin? 70 * 1 7 


9 832 8 RN 1 v | 
mou « , F * f 3 9 


good Plea in Treſpaſs, that the Plaintiff has brougbt a Replevin for the ſame Thing, becauſe in both Caſes | 


(5) That there was à (5) new Defendant z; yet the Writ abated, hecauſe there 


ion of | * 8 | | 
Trehaſ is Defendant could no more enable him to bring a ſecond Quare: impedit 
brought, and than a ſecond Diſturbance could. | | ee 
afterwarda a. de e eee bee ad te n e wood n 
Replevin for the ſame Thing, there muſt not be more Defendants in the Replevin than there were in the 
Action of Treſpaſs, becauſe it cannot ſquare with the Averment that it is una eademgue Caplio. eg 
pl. 10, In Treſpifs againſt two Defendants, they both pleaded in Abatement another Bill of 'Tieſpaſs / 
pending one of them, and three Judges agaiaſt Holt, who daabted, held the Plea good as to botli. 
Cant 96) g7 tt 1 init d . 7 Jeans a) 


$442 43 


* 4.5 {1 334 . 
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YN 411 s 


AE. 
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Allen 4. [f a ſecond Writ be brought the ſame Day the former is abated, it 
ſhall be deemed to be ſued out after the Abatement of the firſ. 
Dyer 227. lf an Action pending in the ſame Court be pleaded to a ſecond; Action 


Ld. Raya. be inſpected by the Court, or demand Oyer of it; which if not given him 
W convenient Time, he may ſign his Judgm enn. 
Carth. 17, So an Action of Battery and falſe Impriſonment brought in B. R. 
Creamer v. the Defendant: pleaded in Abatement another Action depending for the 
Wickett. ſame Matter in the ſame Court; the Plaintiff. replied, Quod non babetur 
Ld. Raym. ajiquod tale recordum & petit quod recordum illud, fc. inſpiciatur, without 
399» 35% giving Liberty to the Defendant to rejoin, Quad baberur tale. recurdum; 
al nad upon a Demurrer to this Replication the Plaintiff had Judgment; be- 
ga cauſe this being a Record of the ſame Court in which it was pleaded, the 
le) As in Plaintiff might (c) pray, that ie cgi be inſpected by the Court, if 
ſoch there was; and upon this Plea the Court, held the Plain. 
tiff might have prayed Oyer of the Record pleaded, and for want of 
Oyer might have ſigned Judgment, which is the quickeſt Method of 
proceeding. : | e 
— 1 ann cn 3% þ eee E lan 18. hel 
12. What ſhall be ſaid a Plea in Bar or in Abatement; and 
2 therein of the Concluſion proper to each Ple. 
2 Rol. Rep. 64. 4 1 "bi e ; B 71 | 6-11) 110.515 a Cen 2/1 
Lev. 312. [f a Defendant pleads Matter in | Abatement,” and concludes in Bar, 
* nal this ſhall be eſteemed a Plea in Bar, and the Court will give final. J 1 


% 
" 
. we FR 
, 4 * iS. „ 
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Pleas and\Pleading. 


Pe” 


cs 


ment thereupon ; becauſe by pleading to the Action the Writ i admitted 3 | 
to be good, and he puts the whole Matter upon his Plea. 5 | $ lathe Caſe 
Dh g (13-1 | | LEST N of Medina 
And Stoughton, 1 Ld, Raym. 593. Helt ſaid, that if a Man pleads Matter which goes in Bar, but begins 


" ani concludes his Plea in Abatement, it will be a-Plea. in Abatement ; for. it is the Beginning and Con- 


cluſion that make the Plea. See 1 Sid. 189, 190. But if he begins in Bar, though he concludes in Abate- 
ment; or concludes in Bar, though he begins in Abatement, it will be a Plea in Bar, Vide alſo 1 Ld. 
Raym, 694. NY f 5 Toe 0 


So if a Man pleads in Bar, and concludes in Abatement, this ſhall be“ Page 30 
eſteemed a Plea in Bar; : becauſe he could have no Writ, if he could have 8 . Rep 
no Action; and where there could be no Action, the Diſpute about the but 974 4 
Writ would be inſignificant. F JV. 

1 F Lutw. 34, 36. 10 H. 7. 11. f See infra. 

A Plea in Abatement may be good, though it contains Matter in Bar; Mod. 244. 
but this is to be underſtood of ſuch.Pleas as may be pleaded either in 
Diſability or in Bar; as Alienage, Outlawry, ; ph 
If a Matter, which may be pleaded either in Abatement or Bar, be Lev. 312. 
pleaded in Abatement only, if the Plaintiff replies or demurs in Bar, Cans. 47% 
this will be a Diſeontinuance; becauſe the Plaintiff does not maintain his I cas Rep: 7 
Writ, and the Defendant may have other Matter in Bar, of which he 1132. | 
'  wravld herety bu: efnladed 7 5% .... ate or 
But if the Defendant begin ſuch Plea in Bar, and conclude in Abate- Vent. 136. 

ment, or pleads in Abatement, and concludes in Bar, there the Plaintiff Lutw., 36. 
may reply or demur to it, either as à Plea in Abatement or in Bar; and 5 8 2 , 
if he demurs, or pleads to it as a Plea. in Bar, then the Judgment is fi. 
nal; for he has cloſed with the Defendant to pur the Plea to the Judg- 


+47 


= 


ment of the Court, as a Bar to the Action. 


hut if he demurs, or replies in Abatement, as he may, then the atoms ano 
Judgment is 20d defendens reſpondeat ouſter; for then only the Wtit is 6 Mod. 1 03. 
put in Judgment before the Court; and the Plaintiff, by putting.the Mod. 244. 
Writ in Judgment only to the Court, has waiyed the Benefit of putting ; 
that Matter in Judgment to the Court as a Plea to the Action; and 1 
the Judgment were not in Abatement; it would not be purſuant to the 
, d . OED >. 
Every Plea in Abatement is either to the Wris or Count; if the Ac- 5 Mod. 132. 
tion is brought by Original, then the Plea is Petit judicium de Brevi, and ſaid A guendo. 
it muſt conclude in the fame Words; if it is to the Declaration then it 
muſt be Petit judicium de billa & narratione, for Billa and Narratio are 


= 


h ſi n | oy en anne. e FR * 2 ES 

t 2 ame. 4 | ; + #535 if by 35 „ 1 . 3 444 IN : 1 De narra- H 

u may be now moſt proper, az by Bille may be underfiood' the Bill in B. R. 
R : ; , F . F & 1 6 Fi 4 1 9 ö 1 


It is ſaid to be the Concluſion of a Plea, and not the Matter of it, Lucas's Rep. 
that makes a Plea in Abatement; ſo that ſhould a Man plead a Plea, 112. 
that for the Matter of it might have been pleaded in Bar, and contludes 
Petit quod breve caſſetur, it would be but à Plea in Abatement, and the 

Judgment would be no other than a Reſpondeas Ouſter; ſo vice verſa a 

| Plea. in Abatement, pleaded in Form of à Plea in Bar, would be a Plea 
r . EE an gn Of 

_ If aDilatory Plea be pleaded, and the Plaintiff take Iſſue upon it, he maꝝ 6 Mod. 236. 
conclude with a Petit judicium & damna, becauſe; there final Judgment ber Holt. 
ſnall be; but if a Dilatory Plea be pleaded, which the Plaintiff does not 
deny, but confeſſes and avoids, he muſt conclude in Maintrnance of his 
Writ; as if the Defendant plead an Attainder in Diſability of the Plain. 

tiff, and he pleads a Pardon, he muſt not conclude with a Petit judicium r 
& (a) damna, but in Maintenance of his Writ. ) 3 Mod. 


If there are four Defendants, and after ſeveral Continuances three of 281. 8. F. 
_ —_ the Death of one of them in Abatement, viz. Petunt judicium 3 Lev. 120. 
01. 0 | Fas | x 


de 


Pleas and Pleading, 


I - ** 9 Jour breve illud caſſter., this is ill in its o Concluſion, and 
ſhould kn been Petunt judicium þ Curia alterius procedere vult. 
Mod. 30. 1. Where the Matter of Abatement appears on the Face of the Record, 


50 the Plea ſhall begin and end with a Petit judicium de brevi; but where 

his the Matter is A, the Defendant ſhall only end his Plea with a ra 
Judi. Ge 5 | 

Page 51 e 3. Pleas j in | Abatement how reſtrained. 


e 


As Pleas in We enter not Is the Merits of hs Cauſe, but 
are merely dee the * has laid on Myr rom, Reſtrictions on 
them : 

1. By the Statute 4 & 8 * cap. 16. for Amendment of the Law, 
no dilatory Plea is to be received, paleſs on Oath, and Probable. Cauſe 

ſhewn to the Court. | 
Hetl. 126. 2. No Plea in Abatement ſhall be received after a Reſpondeas our; | 
| , mw 40, forthen would they be pleaded in 15 7 | 
Vide the 3. They are to be . before derne. 0 
Diviſion - 1 
Imparlance. b vn = Ti 
Vide the next 4. When Ive is joined on chem, i found againſt the Defendant i ie 
en ſhall be peremptoty. khe 


— Diviſion. 


Salk, 2. pl. 5. 5. Nothing ſhall de plendedi in baten als a Sci. Fa, upon a ak 
ment that was pleadable in the original Action; for it would be un- 
reaſonable he ſhould diſable the Plaintiff from Ane Execution, en 
he admitted him able to have his Judgment. 
Oro. Jac. bz, 6. Though a Plea in Bar, being certain to a common Intent, is good, 
. every dilatory Plea or in Abatement muſt be good to every Intent. ; 
Hob. 256. 7+ The Defendant ſhall not plead in Abatement two Outlawries, or 
Carch. 8, 9. 1 Encommunicztzons; 1 Nrw re a F ault m Abatement as en 
AS n Bar. A 
8. A Plea in Abatement muſt be put in within four Days after a Res 


"= turn of the Writ; becauſe the Perſon coming in by the 'Procels — the 
Hob. 19. Court ought not to have Time to delay the Plaintiff. 9 | 
$ Vnl | 


turnable Gel Pay of the res. and then wiki theft for Days in th next Term. | 


Carth. 363. 9. Ia Pleas in Abatement, which relate to the Perſon, there is no Ne: 
Salk. 4: ug 9 ceſlity of laying: 2 5g IS Pleas — to be tried where the 
* 1 4 Ra „Ae 1 exe fs | 
: ” oi the Judgment on a  Ples i in deen, and tow! far 


vr a3; The een for the er on Plea bs Wee is . 

Vent. 22. Irie or Narratio caſſetur, and for the Plaintiff a Reſpondeas Oufter I; 

2 Show. 42. if Iſſue be joined on a Plea in Abatement, and it be found for the Plaintiff, 

pl. . it ſhall be (a) peremptory againſt che Defendant, and the Judgment Mali 

| 2 8 — oe} be Nuo recuperet; becauſe the Defendant chuſing to put the whole 
kadar WW ih of his Cauſe upon this Iſſue, when he might have had a 95 in 

for capital | Oltis is an Adraitante that he had r no other e vel 


| 5 Hawk F. c, 334 — EA FA Ah „„ UE NO 
4 Ae. nds hs domure, ES ptr 


iN p 4 


Uo 4 TT ORo—- C6 Lan o 2 


” Al if the Defendant 7 * W Fa ee As dee will u give | 
Knal Judgment, becauſe there can be no Demurrer in. Ahatement; for Salk. 220, 
if the Matter of Abatement be debors, it muſt be bee, „ if intrinſic, 55 Mod. i982 
the Court will take Notice of it ex. officio. de Bath © © 


"at De ' 
in Abatement to an Indictment for a capital Offence or Appeal of Death tall not conclude = Pry, but 
he ſhall have Leave to anſwer over to the Offence. 2 Hawk. P. C. 334. {hs 8 


PU. «A: 


If 4 be two Defendants; and FB plead two ed Pleas. in Hob. 250. * 
n and there be Iſſue to one, and Demurrer to the other, if the © 8 
Iſſue be found for the Defendant the Court will not proceed on the De- Page 32 
murrerz & fic vice verſa; for in both Caſes, the Writ being once abatet. 
it would be i een 3 whether ir ought « to abate on the other's 
Plea. 

If on a Plea in — — a Aube Onfter i is awarded, and * Carth. 447. 
wards the Defendant pleads in Chief, and there is a Verdict for the Plain- fa. Roy. 299. 
tiff; yet if the Plea it Abatement does-not appear to have been entered 
on the NM prius Record, Judgment wilt! be arreſted; for it being en- 32 
tered on the Plea Roll (which was in Court) it muſt be mentioned in the 
Niſi prius Roll, arb it ue not ee n it was a 3 in the 
| ſame pet 25 r | 
W 18. . EO” 96S wed > . 


* 
* 


A 60 bete! Vlea is Wet the Defendant Rieck fuck- Plea as car- 2 Lil, Rego.) 
ries the Cauſe out of the ww that it is laid in, by ſhewing that the oy Son : 
Matter Wb oy 7 not as to it 2 Ta within the J uriſdiction of that (3) Mott . 
N Ys fl ingroſſed on | 

h Se Ad e | Parhment, and God by Conſe | 2 bill Reg. 299. 


As this Plea i is moe bk 2 . the Court of i its FuriſdiQtion, Lit. Rep. "a 
it hath been held, even before the Statute of 4 & '5 Ame, c. 16. that it Style 228, 
muſt be on Oath, and (e) before-Imparlance;;z and if the Defendant refuſes BY =P . 
to make Oath Þ of the nd an RY whe ene ar. gn Judg- (0 Ves. 180. 
ment as upon a Nibil dicit, » - W * II He maſt 


ſwear the Plea 
is true 10 er f may be env, nd will oro. * 
a Sing. he n 4 Hai 2 : Ty 2 ane FT Y 


If a Deferdant in 4 " Cbrporativd Coe acids a foreign Plea, which Hetl. at 
is collateral, 'as in Debt upon a Bond, if he pleads a Releaſe made in a Fit, Rep. 236. 
Place out of the Jvriſdiction of the Court, it need not be received , ky 1 
without OQath; but if in Covenant, or Debt for Money to be paid at 1 
another Place, he pleads Pay ment accordingly, or Covenants performed | 
in the Place limited, which was out of their J uriſdiftion, it ought to be e 
received without Oath. 

If there be a Cauſe Abb ed from Conerdery in into K R. by Habeas Paſch. 26. 
Corpus, and the Plaintiff declares here ons in London of-a go. 2, in 
Houſe in Canterbury; if the Defendant pleads af 1 and Ouſter in 
Canterbury, ſo that this cannot be tried wore | this is not a Foreign Plea, Mod. 118. 
becauſe it ariſes naturally upon the Caſe; 10 if Matter ariſe this in two S. C. 


Counties, and the Blaintiff lays it in one, tis not 4 | Foreign | Plea for the 
Defendant to plead any Matter in the other. 
In real Actions in (4) London if a (e) Foreign Plea be pleaded, it ſhall 3 H. 4. 12. 


(4) How Fo- 
reign Plens in Walt ſhall be tried, wile the Statute 34 & 35 H. 80 ©. 26. (% This is within the Equity 


of the Statute of Cen. c. 12. which wide-expqunged 2 Inſt. E 1. which extends to real Action only 
be . 


: . 2 Leon. 37. Sand 


— 


— 


2 „„ RR 
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— ——— i - n_ 
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St. Aulin v. 


' Pleas and Pleading. 


——_—_ 


5 Mod. 335- 
$ But that 
Defendant is 
Privileged, as 

an Officer of a 


Stile 225. 
Dudrey v. 


Collyer. 


*. Page 53 
Sid. 234. 


Collins v. Sut- 


ton; but vide 


Mod. 81. 


Vent. 180.“ 


Cox. 


* 


be ſent into the Comminn Plena to be tried 3 dot otherwiſe it is in 
Perſonal Actions. 
Antient Demeſne, and all Pleas of Privilege $, are Pleas to the Jorif- 


diction ; but they are not foreign, and therefore they are to be. received 
without an Oath, 


Court, r. requires an Oath, Forteſcue 301. i 5 | E 


If a Perſon be ſued in an Inferior Court on an Obligation conditioned | 
to pay Money out of the Juriſdiction of ſach Court, and the Defendant 
pleads Payment according to the Condition ; this f is nor ſuch a Foreign 
Plea as need be on Oath. 

So if in Covenant brought in London for Payment of 2 certain Sum 
of Money on the Return of a Ship, the Defendant pleads, that the 
Ship returned to ſuch a Place in Cornwal;z and © thereupon the Plaintiff 
* demurs; and adjudged, that this Plea is not good; for the Matter be- 


ing tranſitory, the Defendant cannot oblige the Plaintiff to change his 


Action, but muſt plead to it in ſuch Place as he has laid it; and had the 
Matter been local, then it would have amounted to 2 foreign re which 


. muſt have been put in on Oath. 


But where a Prohibition was vrayed for to the Court of the Compter 


in Wood-ſireet, London, to an Action of Debt there commenced, for that 


the Defendant had pleaded before any Imparlance, that the Cauſe of 


Action did ariſe at a Place out of their Juriſdiction, and offered to have 


(a) For this 
vide Title 
Courts, Let- 


ter (D). 


ſworn his Plea, and they refuſed to accept this Plea; and upon this 
Matter a Prohibition was granted; for (a) inferior Courts have not 
Cognizance of tranſitory Things which ariſe in Places out of their Juriſ- 
dition; but then it is not ſufficient. to ſutiniſe ſuch Matter for a Prohi- 
bition; but a Plea to that Effect muſt be tendered in the inferior Court, 


and that before Imparlance, and it muſt he on Oath, and then, if refuſed, 


Rowe 3 
476. Pl. 135. 


a Prohibition ſhall be ee or 1 12 ſuch Refuſal a BY of Exceptions 
map be made. | 


In Debt brought i in B. R. the Plaintiff laid the Piſut' in ſuch'a Place 
+ withio the County Palatine of Chefer,” which County was alſo in the 
3 of the Declaration; the Defendant without Imparling pleaded 


dy Attorney, that he is, and at the Time of the Action brought was, 
reſident at the ſaid Place within the ſaid County; and ſo prayed Judg- - 
ment, if the Court of B. R. ought to hold Plea of this M 


atter. Ve 
Plaintiff taking this to be a foreign Plea rejected it, as not being on 


.. Oath, and ſigned Judgment: But a Halt C. J. a foreign: Plea is where 


the Action is carried out of the County where it is laid, which in this 
Caſe was not done; 85 fa that 1555 is Only a TR to a NM of the 


© Sf #4 


| bitten had been 25 upon \ſach an dot here. ore without Oath 
of it below; yet per Poel, Gould, and Powis, abſenle Holt, the Rule was 


diſcharged ; for in all Pleas that ouſt a Court of Juriſdiction, whether 


inferior or ſuperior, there muſt be Ouch i in, chat very Court of the Truth 
of the Ple. 


If one be ſued in an inferior Court for à Matter out of the Jurif- 
dition, the Defendant may 22 have a * from one. of the 


4 Common 


* 


"Hon and d leading. 


» N 


Conia Low” Courts of We 4 8 Hall; or in regard, this may. hi p. 

pen in a Vacation, when only hancery-is open, he may move th 

Court for a. Prohibition; bur then it muſt appear by Oath mage, that 

the Fact did ariſe out of che Juriſdictian, and that the. Defendant ten- 

dered a foreign Plea. before Imparlance ne was. 51 ; and if a 

Prohibition has been granted out of Chancery. impravide, and without 

theſe Circumſtances MENOS: it, the. Court. will "grant. 2 ATR , 185 

thereto. e 
If it appear on the F ace of the 8 that the Matter i is out of the Peer Willing 

Juriſdiction of the Court, then a.Prohibition will be granted  withour ( ath 477. 

of having tendered the foreign FIR + S: pg in Arie ales | airy e | 

the (a) Common Law. ee Kr (le) Ina 


otion for 
a Prohibition to en Ecdefiaſtical Coun, as to more than __ on the Fae of the 14 there muſt be an 


Affidavit of the Tan of the ens wy $49- = * 


is On a Rule to | ſhew Cable why deere ſhould f not (be — 8 page 1 
againſt the Mayor of Marlborough, for refuſing to accept the Defen- Hill, 12 G. 2. 
dant's Plea in his Court, it was held not to be ſufficient for a Defen- in B. x. 
dant in a Court below to bring his Plea into Court, and offer to make f 2 

Oath of the Truth of it; but that he muſt tender his Plea with an 
Afﬀidavit annexed of the Truth thereof, and that this muſt be done 
before à general Imparlance; but that he might have prayed a {ſpecial een 
Imparlance, and then have come to the next Court Link pleaded: It | 
was alſo held, that the proper Way of proceeding was not by Attach- 
ment, but chat a Prohibition ſhould have been moved CRY ſo che 
Rule for an Auen was diſcharged. | ; 


: ol of Pleas. in Bar and n chor: And a; 
herein, War 


of . General Ive, and > W 


8811 © is thus defined by.4 my K Cole, 2 z Goake.. PEE _ atten] Co: Lit. _ 
1 Point iſſuing out of the Allegations and Pleas of the Plaintiff and De- 
fendant, conſiſting regularly of an Affirmative and Negative, to be tried 
by twelve Men; and is either General or 0 | 
The General Iſſues were contrived in per ords as were moſt proper 4 
to deny the whole Fact in the Declaration; as in a Charge of Treſpaſs, 
the Gegeral Iſſue is (5) Not guilty, in Debt that he-awes nothing 3 (c) if 60 That 
the Action is grounded on a Specialty, Non ef factum, or that it is Not his Not guilty. 
Deed ; for the Debt being grounded on a Specialty, he admits, the Debt, * good 
unleſs he denies the Deed ; for the nt CEP II it | muſt "4 diſſolved d Mieaſance 
60 ligamine quo ligatar. 7 575 ? 08 | wbatſoever, ö 
| Oro. Eliz. 257. 
3 Mod. 324. Skin. 280. (0 Cro. |" Jae 277 5055 to an Se Bond e or SherifPs Bond Non of 
. cannot. be pleaded, but muit be avoided by ſpecial ng” Hob. 72, C wide Titles Sheriff and 
"4 | — 
An Idue . mkon cenerally ES to "oh Count, ſy not to 32 oa. li. 16.4 
Writ; as in Account, the Writ chargeth him generally to be his Re- 
ceiver, the Count chargeth him ſpecially to be his Receiver by the Hands 
of T. The W e W that 84 was never his en in Man- 
Vor- IV. 2 1 ner 


Luutw. 623, 


— 


() The 


row, and conſequently immaterial. Will. Rep. 259. 


had never heard of this Diſtioction, and therefore gave but little Regard to it. a Carth. 88. 


* : 4% - 4 2 0 war 4 * 15 0 * — "Ou - 
" bd "oY 9 is ——_— — 
1 * 1 5 
* w _— * % od 
rr 3 « - * * 5 « » <« 
— Mi. Son. TY FY * Mn tht yy 


ner and Fortn, &, ' this hall refer to the Count, ſo as he cannot be 
charged but by the Receipt by the Hands of T. eee ee 
Co. Lit 126. Ah iſſde {ball rot be taken on a Negative pregnant, which implieth 
another ſufficient Matter; but upon that which is ſingle and ſimple, 'as 
Ne dona pas per le fait implies a Gift by Parol, and therefore the Iſſue 


muſt be Ne dona pas modo & forma. | 
Co.Lit.126.a, Some Iſſues be good upon Matter affirmative and negative, albeit the 
_ . Affirmative. and Negative be not in preciſe Words; as in Debt for Rent 
upon a Leaſe for Years, the Defendant pleads, that the Plaintiff had 
nothing at the Time of the Leaſe made; the Plaintiff replieth, that he 


” g« 
* A « 


| Waun as ſelled in Fee, Ec. this is a good Iſſu. 555 
Co. Lit. 1262. Where the Iſſue is joined of the Part of the Defendant, the Entry is 
33 H. 6. 21. Ep de boc ponit fe ſuper Patriam; but if it be of the Part of the Plaintiff, 


the Entry is Er hoc petit quod inguiratur per Patriam. 


Co. Lit. 1262. There be ſome negative Pleas which be Iſſues of themſelves, whore. 


. - unto the Demandant or Plaintiff cannot (a) reply, no more than to 
2 General Iſſue, which is Et prædictus A. fimiliter ; as if the Tenant 
* Page 55 do youch, and the Demandant counterplead, that the Vouchee or any 
of his Anceſtors. had any Thing, Ge, whereof he might make a Feoff- 

Neaſon is, ment, he ſhall, conclude, Ef, hoc petit quod inguiratur per patriam && prey 
that it would dictus tenens fimiliter ;, ſo in a Fine pleaded by the Tenant, Cc. the De- 


| be inconve- mandant may ſay, Quod partes. inis nibil habuerunt, and Hoc petit gurd 


_ 1 inquir & predic?” tenens ſimililer and ſo in a Writ of Dower the Tenant 
plication, be- Pleads; Ungues ſeiſe que dower, he ſhall conclude, Ef de boc ponit ſe. ſuper 
cauſe to reply patriam & N ædidt petens ſimiliter. 1 55 7 2 ae | 
enerally 1 OE 3 3 

Ss leave it too large and comprehenſive, and to reply any particular Kind of Eſtate would be too nar- _ 


co. Tit, 126, . Nei Iſſue conſiſts of an (5) Affirmative and Negative; and an Iſſue 
Sand. 338. being once well tendered mult be accepted, and cloſes the Pleadings. 


1139. Comb. 86. (3) A Diſtinction was thus taken by Counſel, wiz. that where an Affirmative Sas 
after a Negative, there Iſſue ought not to be joined, but ought to be left on the other Side; but where the 
Affirmative was firſt and the Negative came after, there it ought to be joined. But Holt, Ch. J. ſaid be 


FO 


Cro. Eliz. In an Audita er to avoid the Execution of a Recognizance, the 
754 Plaintiff ſers forth, that it was defeazanced upon Payment of divers Sums 
n a of Money at certain Days, and that he was at the Place appointed and 


tendered the Money, and that the Drfendant was not there to receive it 
(c) A Protef-. the Defendant pleaded (c) Proteffando, that the Plaintiff was not there to 
ration avail- Pay it; and that he was there ready to receive it, ab/que hoc, that the 
eth not the Plaintiff was ready to pay it; which being ſpecially demurred to, the 
Party that. Court held the Plea Naught ; and that there being an expreſs Affirma- 
taketh it if AMEN aa ee {A | 

the Iſſue be tive and Negative, there ſhould have been no Traverſe; for fo they 

- dd IR n iert mec agg e 


found againſt may traverſe one upon another 
him; ane „ e een. WUOOIOS 3.x ESE b „ TE I A ATEE 

therefore, if the Iſſue be found for a Villein, he is infranchiſed for ever; and yet in ſome ſpecial Caſes, 
albeit the Iſſue be found againſt him that maketh the Protetation, yet he ſhall take Benefit of his Proteſta- 
tion; as if a Man entereth into Warranty, and taketh by Proteſtation the Value of the Land, albeit the Plea 
be ſound againſt him, yet the Proteſtation ſhall ſerve him for the Value. Co. Lit. 126. a, „ 


Lucas's Rep. The Reaſon of joining Iſſue is, that the Party may come prepared to 

299. vue Ti- defend one ſingle Point; which holds in all Caſes; except in Barratry ; 

tle Harra. and even in that Notice mult be given of the Point the Profecutor intends 
© proceed t. 09 yew or Oy: Y Treo Tins; 


TELL TE i 5 1 4 


3 


ps Raym. £0, * In an Action of falſe Impriſonment, | the Defenda juſtifies by Fare 


Keb. 125, 164. of a Lalitat out of B. R. by Force of which he took him; the Plain- 


Peas and Pleading. 


tiff replies, that he did it de injuria ſua propria, &c. It was moved, Beeſy v. 
that this · was naught after a Verdict, and not helped; but the Court Pater... 
held it well after a Verdict; but that upon Demurrer it would be naught, 
as. being multifarious, jumbling Matters of Record and Matters of Fact 
together. 3 0 OE UP, IO TY HITS 965 LES ATAGY: f 

eV Action of Debt was brought upon a Recovery in the Court of Lev. 193. 
Norwich ; the Defendant ſhews, that the Court is holden by Cuſtom * 2 i 
before other Perſons, ab/que hec, that the Plaintiff ſuch a Day reco- ou * 
vered ſecundum conſuetudinem, &c. upon which it was demurred ; and Drirg v. 
in Defence of the Plea it was ſaid, that it is not the Record that is Rep. 
put in Iſſue, but the Cuſtom only, and that may well be traverſed ; | FE 
for which were cited Hob. 244. Hutt. 20.. 1 R. 3.9. But the whole 
Court held the Plea pregnant and inſufficient ; for he has made the 

Day Parcel of the Iſſue, which he ought not to have done, but have | 
| ſaid only (a) Modo & forma; and they held clearly, that the Cuſtom “ to Page 56 
hold Courts might well have been traverſed, if that Point had been ſingly 
brought into Iſſue; but here Matter of Record is mixed with Matter of 


Fact, which is ill on a general Demurrer ; and therefore Judgment was . 
given for the Plaintiff. f COPE e PR 777. are of the 
Subſtance of 


| the Tflve, and where but Words of Form, this Diverſity is to be obſerved; where the Iſſue taken goeth to 

the Point of the Writ or Action, there -2do A forma are but Words of Form; but otherwiſe it is where a 
collateral Point in. Pleading is traverſed ; as if a Feoffment be alledged by two, and this is traverſed modo 
EY. forma, and it is found the Feoffment of one, there modo & forma is material; ſo if a Feoffment be pleaded 
by Deed, and it is traverſed, ab/que hoc, quod feeffavit modo & firma, upon this collateral Iſſue modo && For- 
are ſo eſſential, that a Ju- y cannot find a F eoffment without Deed, - Co. Lit. 281. b. Sf 


ER of 1 
— 


2. Immaterial and informal Iſſues, and where aided. 


Here the general Rule is, that where the Iſſue is immaterial, a Verdict 7id Title 
will not aid it; but where it is only informal, it is helpe. Amendment. 
An immaterial- Iſſue is, where what is immaterially alledged by the Carth. 371. 
Pleadings is not traverſed, but an Iſſue taken on ſuch a Point as will Lev. 32. 
not determine the Merits of the Cauſe; an informal Iſſue is, where it is? Mod, 137. 
not traverſed in a right Manner. 8 FITC een 7 
A Verdict cannot help an immaterial Iſſue, becauſe what is alledged Cro.Eliz.227, 
in the Pleadings is not put in Iſſue; or if it be, it is not deciſive Brown. 229. 
between the Parties, and ſo the Verdict is no good Foundation for Carth. 371. 
the Judgment ; and if what is material in the Pleadings be not put in Sore * 
Iſſue, it is not made neceſſary to be proved on that Trial; but if it be Cd. Jac. 580. 
not deciſive, then what is neceſſary to be proved on the Trial will not in = 
all Caſes be a Foundation for the Judgment; for the Courts in theſe 
Caſes arè Judges on what Point they ought to go to Iſſue, ſo as to be a 
legal Charge by the Plaintiff, or Diſcharge by the Defendant; ſiace it is 
the Province of the Judges to ſettle the Matter of Law, and the Jury the 
Matter of Fact. ie LT Fog ORG f ee aq! 
If the Plaintiff declares upon a Promiſe to find the Plaintiff, his ; Leon. 66. 1 
Wife and two Szrvants, with Meat and Drink for three Years, upon. Kirbee v. 
Requeſt; and the Defendant pleads, that he promiſed to find the, Plaintiff, C. i 
and his Wife with Meat, Sc. abſque hoc, that he promiſed to find, r 195+ 
2 1 K 4 | Som; 4 C. cited, 
for two Servants, Sc. and the Plaintiff replies, that he did promiſe to Godb. 98. 
find, Sc. for three Years next following, & hoc petit Sc. and thereupon S. C. cited. 
a Verdict is found for the Plaintiff; yet he ſhall not have Judgment; | 
for the Promiſe in the Replication is not the fame with that in the De- 
claration, which was traverſed by the Defendant; and ſo there is no Iſſue | 
joined, and therefore is not helped by the Statute. è | = lk the Fat 


| | wWuas as pleaded 
by the Defendant, the general Iſſae would have been the proper Plea, and the made & forma would have 
been material. | | | | 
1 


_ 


Pleas and Pleading. 


— 


— 


Cro. Jac. 585. 
Sandbank v. 

T; uroy, 

Hob. 113. 
Cro Car. 8903. 
8. P. 4. 
judged. 


Cro. Cat. 79, 
93. Oxford 
v. Rivet, ad- 
jadged by 
three Judges 
againſt two, 
who held 
there was no 
Iſſue, and 
ſo the Ver- 
dict void and 
not aided by 
the Statute 
of Jeofails. 
Hetl. 35. 
Lit. Rep. 52- 


9 Page 57 
Rol. Rep. 86. 


If in Debt on a Bond conditioned for the Payment of 1057. at a 
certain Day and Place, the Defendant pleads, that at the Day and Place 
he paid prædict 100 l. quas ſolviſſe debuit ſecundum formam & effeftum con- 
ditionis; and the Plaintiff replies, Quod non ſolvit predi 105 1. Sc. and 
a Verdict is found quod non ſolvit the ſaid 205 l. yet the Plaintiff ſhall not 


have Judgment; for predi7 100 l. ſhall not be intended the 105 J. and 


fo they meet not, and there is no Iſſue. 5 1 
If in a Sci Fa. upon a Judgment againſt the Adminiſtratrix of J. C. 

the Defendant pleads, that the ſaid F. S. made B. within Age his Exe- 
cutor, and that Adminiſtration durante minore ælate of the ſaid B. was 
committed to the Defendant, and that ſuch a Day the ſaid B. attained 
the Age of Seventeen, and then refuſed to be Executor, &c. and that 
when the ſaid B. attained his ſaid Age the Defendant had fully admi- 
niſtred, &c. And the Plaintiff replies, that at the Time the ſaid B, 
tame to his ſaid Age devaſtavit diverſa bona, &c. and the Defendant re- 


' joins, Quod ipſe non devaſtavit, &c. and thereupon Iſſue was joined, and 


found for the Defendant ; ſhe ſhall have Judgment; for the Devaſtation - 
muſt be intended by the Adminiſtratrix, and the Plaintiff ſhall not avoid 
the Verdict by an Exception to his own Replication. 3 


++ 1 N * o 
7 ; ; 
4 


8. ©. 
* In Treſpaſs the Defendant pleads an Accord between the Plaintiff 
and J. S. of the one Part, and the Defendant of the other Part; the 
Plaintiff replies, Quod non babetur talis concordia between the Plaintiff 
and Defendant, qualis the Defendant had alledged; and on Iſſue joined 


a2 Verdict for the Plaintiff; yet he ſhall not have Judgment; becauſe the 
Plaintiff does not traverſe the ſame Concord that is ſet out in the De- 


fendant's Bar, but puts another Concord in Iſſue, not alledged in the 


Defendant's Bar, between the Plaintiff and Defendant only, and the 


Oro. Car. 316, 
317. 
Parker v. 
Taylor. 
Sid. 290. 
8. C. cited. 


Sid. 341. 
Cro. Jac. 599. 
8. 
judged. 

Rol. Rep. 47. 
S. P. ad- 
judged. 

Stile 150, 


Vent. 70. 


Court cannot be certain which is proved on the Trial; and though it 
may be faid in this Caſe, that either may bar the Action, yet only one 
Thing is to be put in Iſſue; and if it ſhould be otherwiſe, there would 
be no Correſpondence between the Probala and Allegata, 1 
In Debt on a Bond conditioned for the Payment of 8 J. on a certain 
Day, the Defendant pleads Payment on the Day in the Condition, Et 
de hoc ponit ſe ſuper patriam, & prædid the Plaintiff ſimiliter; and found 
for the Plaintiff; here the Defendant has cloſed the Iſſue on the Plaintiff 
by the Hoc ponit ſe ſuper patriam; yet the Defendant cannot take Ad- 


vantage of the Informality of his own Plea, and it is waved on both Sides 


when they go to Iſſue on the Subſtance ofic 

But if in Treſpaſs the Defendant pleads a ſpecial Juſtification, and 
the Plaintiff replies de injuria ſua propria abſque tali cauſa, there though 
the Iſſue is found for the Plaintiff, yet it is wrong after Verdict, be- 
cauſe the Injuria ſua propria does no more than affirm the Declaration, 
and does not confeſs or deny the Bar; and therefore the Giſt of the Bar 
is not put in Iſſue at all, but rather ſtands by the Replication ſince the 
Cauſe is not traverſed; for ſaying it was de Injuria ſua propria is no more 
than ſaying, that notwithſtanding the Cauſe mentioned in the Bar the De- 


fendant committed the Injury, which the Bar being a ſufficient Excuſe 
cannot be ; but it does not in the leaſt put the Bar in Iſſue. T 


8. P. faid to have been adjudged. 8 Co. 66. 


4 


1 The Poſition in this Paragraph is too general. There are many Caſes where the general Replica- 
tion with the general Traverſe is ſufficient, Many where it is not. ide 5 Com. Pig. 87, 112, Id. 


319, Sc. 325» 
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- Pleas and Pleadtng. 
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Fi in an n Aſuwpfit for Wares, ſold, efcndapt pleads od temps re Sid. 3 
g Sc. he Was. an Infant, and the gs De 1 1 5 i for e han v. 

coffins bos petit Fug in 24 7 der, Patriam, &c. and thereupon © hapman, 
Iſſue is joined, and a und . for. the Plainuff;, though 105 tie, 
verſe is informal, becauſe the be prob Nee not to have cloſed 
but to have gi $iyes the Defendant an. Opportunit ba rejoining, ey ; ie 2 
might have been a . Negative to his A ye; A ncg the 
Matter of his 5.7 n is put in Iſſue, viz. whe er the Were Nec el-. 

| faries or not, t bas waved all Objections to t 5 Faw, a and 
by ſuch Waver it ADPFAr> that he is not any ways injured by not re) gin- 
ing, 2 i being found that they were Weichen. the a, F ought to 

ev 
* Debt on a Bond conditioned for the Paymen int 0 60 on the. 2: -th Cro. Jac. 435. 
of Juue, the Defendant 5 Payment on the | 20t of June ſecungu 2 
ferman & effefum congitionis, & ſir ces Iſſue is ae and the V n 
finds quod non ſoluit 60 J. at the 20th; the Plaintiff ſball not have Juc 
ment, for the Iſſue is debors the Matter of the Condition, and fo voi oy org 
and it might have been paid the 25th, though it was not paid the 20th, 9 IP « 5 
ſo that it does not appear the Condition was broken; but where the Iſſun e 
is deciſive between the Parties, dee it be not ſo apt, yet this thall Frm 

_ cured: after a Verdict. 
A in Replevin the Defendant ayows that Ellen Enderby was ſeiled In 40. 
in Fee, and took Pigon to Huſband, and had Iſſue by him Thomas ; 
that Ellen and Thomas granted a Rent-Charge for which he diſtrains; 5 ** 7 
the Plaintiff replies, that one Fiſher being ſeiſed in Fee gave the Land t 
to J. Enderby in Tail, who had Iſſue Flas, that J. Enderby died aid 
Ein entered, and being feiſed in Fail took. Pigatt to Huſband, and 5 
had Hue Thomas, Who is dead, who granted, &c. 'ab/que loc, that Ellas us: 4 
was ſeiſed in Fee; tho' this was an informal Iſſue, for the Plaintiff "ought 1 
to have traverſed that Thomag the Grantor was ſeiſed in Fee; yet it is a 
deciſive Iſſue, far it js allowed on both Sides that Thomas + was in by De- 
ſcent from Ellen; —— if Ellen was ſeiſed in Fee, Thomys was ſo too, and 
conſequently had good Right to make the Grant. 

If in Debt upon 4 inge Bill the Defendant pleads P 1 fer e  Bithout 5 Cp, 4 
an Acquitaner, and thereup lac, and found for the Plaig- Niche" og 
tiff, ke ſhall have Judgment E Payment without an a Aqui js n . 

n Pl to a Gogle Bill; yet —_— Iſſue was joined u Girmative Cc Elz 45 
and Negatiye, and Verdict for the Plaintiff, he have Judgwent; S. C. = 


adjudged upon 8 Writ of Error in Camera Scaccarii, and 2 fir 3Bulſ. 301. 
: E accordingly, Jude. 


: Py an Action of Debr, if Not guilty — pleaded, and there be a Ver- Noy * 
dick for che Plaintiff, it ſhall be aided by the Statute; becauſe being an Cro. Kliz. 773. 
ill Plea, avd 8 falſe ane, the Plaintiff aught to have his Jud due 2 Jon. 184. 
for-the Badneſs of the. Plea, and for it's Falſhood; but if the Verdict 

had been for the Defendant, yet the Plaintiff ſhould have Judgmevt 3 

beeauſe the Declaration is not anſwered by the Ple. 

80 if in an IA ſumꝑſit the Defendant pleads Not vilty, and thereupan Cro.Eliz.470. 
Ide 18 Joined, and found for the Plaintiff, he ſhall have 5 Corbyn v. 
though this is an () improper Iſſue in this Action, yet becauſe re is 2 | 
a Diſceit alledged, Not guilty is an Aoſwer thereto 3. and. it is but an E 
Idee an. which is aided by the Statute. . 


'/ againſt an 


mY Executor 
upon the Bond of his Teſtator the Defendant f Non bp faftun. 3785 


7 
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2 and a the 1 le mar befor the ſaid ee 192 5 bat.” 
| Vor. Iv. divers 


> 29 
—_ "= 


Pleas and Pleading. 


divers Goods, &c. came to the Hands of the Defendant, which as Exe- 

cutor to the ſaid B. adminiftravit'ſeu aliter ad uſum ſuum proprium diſpoſuit 

& convertit, c. and thereupon in the Disjunctive Iſſue is joined, and 

found for the Plaiririff, he ſhall have Judgment; for the Point in Iſſue is 

directly found, and ſo it is within the Statute; and this alſo is no impro- 

per Iſſue; for whether he adminiſtred or converted to his own Uſe, both 
J T TR $: 1 EO 

Hob. 113, If in Replevin the Defendant avows for Damage-feaſant, and the 
Plaintiff replies, that he was ſeiſed in Fee of a Meſſuage and certain 
Land, and that J. S. was ſeiſed of another Meſſuage and Land, and 

that they two, and all thoſe whoſe Eſtate, Sc. had Common, Sc. in 

the Place where, Sc. and conveys to himſelf the other Meſſuage and 

Lands for Years, and fo juſtifies, c. and the Defendant traverſes the 
Preſcription, and it is found for the Plaintiff; though the Preſcription - 

(a) If ia thus confeſſed for ſeveral is groſsly faulty, and (a) the Iſſue thereupen 


Debt upon confuſed, yet after Verdict it was ſaved by the Statute. 
an Obliga- e e ee 7 5 | | | ror 
tion the Defendant pleads the Statute of Uſury, & quod corrupte ”"— ſuit, Je. & quod querens cor- 
rupte recepit, the Uſury and Iflue is taken upon both, and found for the Defendant, he ſhall have Judgment; 
though this Iſſue is double, the one Part material and the other not. Moor 574. pl. 790. If in Debt 
for Rent the Defendant pleads Nil hab' in Tenementis, and the Plaintiff replies quod hab' bonum & ſufficientem 
flatum, &fc, but does not ſhew what in particular, and thereupon Iſſue is joined, and found for the Plaintiff, 
he ſhall have judgment; for though the Iſſue is informal, yet the Subſtance of the Matter is found, viz 
| that he had an Eſtate, &c. Giaſi v. Gill, Yelv. 227, Cro. Jac. 312. & wide 2 Bull, 41, ZR 


15 E oy Hye | * ; p 3 
If in an Action of (3) Covenant the Plaintiff aſſigns a Breach, that 
the Defendant was not ſeiſed in Fee, & fic infregit conventionem; and 
* Page 39 * the Defendant pleads Non infregit canventionem ; and thereupon Iſſue is 
Sid. 289, Joined, and a Verdict for the Plaintiff, he ſhall have Judgment; for this is 
Lev. 183. but an informal Iſſue. LED VV | So 
Walfinghamn ' © 9105 | oo pn Fg | 
v. Comb. (3) So where the Covenant is to repair, and the Plaintiff afligns the Breach, that the Defend- 


ant ſuffered the Houſes 1 be ruinous, & fic non reparavit, and the Defendant pleads that he did not ſuffer 
them to be ruinous. Moor 399. Cro. Eliz. 457. 2 Leon. 116. 5 1 


Sid. 444. In an Action of Aſſault and Battery, the Defendant pleads, that the 
Vent. 70. Plaintiff neglected his Service, per quod moderate caſtigavit; the Plaintiff 
2 Keb. 623. replies, Quod non moderate caſtigavit; and the Iſſue was found for the 
Plaintiff; tho* this be an informal Traverſe, being rather a Traverſe of 
the Chaſtiſement than of the moderate Manner of doing it, and the right 
Traverſe ſhould have been De injuria ſua propria abſque tali cauſa, yet 
after Verdict it is good; becauſe the Jury have aſcertained that he did 
not beat him moderatex. K „ e F117 

If an Iſſue be on a Point that is impoſſible in Subſtance and Nature 
of the Thing, it is not cured by the Verdict; but if it be only impoſſible 
in the Manner and Form of it, a Verdict will cure it; for where the 
Subſtance is impoſſible, no Verdict can cure it, beeauſe it cannot make 
that true which cannot poſſibly be; but where it is only impoſſible in 
the Manner of it, there the Thing which is poſſible may be found to be 
(c) Hob. 112, or not, and the Manner which is impoſſible totally rejected; (c) as if 
113. an Action of Aſſault and Battery be brought, and the Defendanc 
poor 867. juſtifies by conveying to himſelf an Eſtate by Copy of a Parcel of the 
* Manor of C. whereof D. is ſeiſed, and that the Plaintiff came upon it, 
and that he laid his Hands molliter; the Plaintiff replied, and conveyed 
to himſelf an Eſtate by Copy of another Parcel of the Manor, and 
that D. Lord of the Manor, had for himſelf and Tenants a Way 
over the Defendant's Piece of Land; Iſſue is joined, and Verdict for 
the Plaintiff z this is a void Preſcription, a Copyholder being originally 

but a Tenant at Will, could not preſcribe at Will, but in the Name of 
| : i png the 
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Pleas and Pleading. 
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the Lord, for an Eaſement; and for an Eafement out of the Manor he 
could not preſcribe in the Lord's Name, but muſt lay it by Cuſtom as 
the Lex loci; but being laid here by way of Preſcription it is in its own 
Nature void; and the Verdict could not make that which was repugnant 
to the Nature of the Thing to be true or falſe, and by Conſequence 
could not help it. | | YE TONY nnen en WOK 
+ But in Debt on a Bond conditioned for the Payment of 100 J. on Cro. Car. 78. 
31 Seplember, and Defendant pleads' Payment at the Day, and it is Jon. 140. 
und againſt him, the Plaintiff ſhall have Judgment; becauſe the Pay- oooh op | 
ment is what is material, and the Day is impoſſible and altogether. idle Purebef 15 
and void; for not being paid before the End of that Month the Obliga- Fegon. 


- 


. 


ene? | PAYS e 4 Lat 
If in Treſpaſs Iſſue is taken, that the Prebend of A. and all his Pre- Hob. 117. 

deceſſors, Sc. had uſed Time out of Mind to keep a Shepherd, for the Naber v. 

better keeping together their Sheep feeding in the ſaid Paſture from the Jaſper. 

Sheep of + arl of S. and the Iſſue is found for the Plaintiff accordingly z 

though it is ſenſeleſs and impoſſible that - the Sheep of the Prebend, 

&c. Time out of Mind could be kept from the Sheep of the Earl of S. 

being but one Man's Life, yet the Plaintiff ſhall have Judgment; for 

the Subſtance of the Iſſue is the keeping the Sheep of the Prebend, Ec. 

and the other Part is but a Conſequence thereof, that thereby they were 

, . ahora. | 

| fo Debt upon a Bond againſt an Adminiſtrator brought in Hill. Term. Cro. Cat. 25. 

22 Jac. the Defendant imparled ; and in Eaſter Term. 1 Car. the De- Knight v. 

fendant pleaded a Judgment upon a Bond dated anno quinto Regis nunc, Harn. 

where it ſhould have been Regis Fac. and that he had not Aſſets ultra to ] 

ſatisfy that Judgment; and thereupon ' the Plaintiff joined Iſſue, that 8 

the ſaid Recovery was by Fraud and Covin; and it was found for the 

Plaintiff; tho? it was impoſſible there could be a Bond anno quinto Regis 

Caroli, which was not then come, yet the Plaintiff, having a good De- 

nenn fl Bagh Mr je: ied: counts 


0 


Covenant bn a Conveyance of Lands, where the Vendor covenants, * Page 60 
_ that he was ſeiſed in Fee, and aſſigns a Breach, that he was not ſeiſed Ley. 183. 
in Fee; and ſo had hot performed his Covenant; the Defendant pleads, Sid. 289. 
that he had not broken his Covenant ; and on the Iſſue ſo joined a 2 Keb. 10, 
Verdict was for the Plaintiff: And it was moved in Arreſt of Judg- 73: #7: 4 * 
ment, that this was not any Iſſue, it conſiſting only of two Negatives, Car. 2 "oF 
viz. that he was not ſeiſed in Fee, and ſo had not performed his Co- tween Wal- 
venant on the Plaintiff's Part, and that he had not broken his Covenant Aug bam v. 
on the Defendant's Part; alſo that the Pleading is too general, for that He. 
he ought to anſwer particularly in Covenant to the Breach aſſigned; and _ 

it was faid, that though in Actions founded upon Tort the Declaration, 

being ſpecial, "may be anſwered generally, yet in Actions founded on a 

Contract a ſpecial Declaration muſt be anſwered ſpecially. ' The Court 

at firſt ' doubred, but afterwards gave Judgment for the Plaintiff ; for 

it is an Iſſue, though argumentative and informal; for if he had not 

broken his Covenant he was ſeifed in Fee, and if he was not ſeiſed in Fee, 

he had broken his Covenant; that it is not wholly immaterial, and in- 

formal Iſſues are cured by 32 H. 8. c. 30. after Verdict, though im- 


4 


material ones are not, 


z. of ſpecial Pleas; and therein of Pleas amounting to the 
General Iſſue, and of Matters which may be pleaded or given 
in Evidencſe. | | 


The Defendant is at Liberty to plead the Genetal Iſſue, or traverſe | 
any material Point of the Declaration; but (a) he cannot plead a Plea (e) Pleading 
6 | | that that amounts 
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enerat that amounts to the General Iſſue; for Pleas which amount to the, Ge- 
81 m neral Iffue are only Facts on which the Iſſue may be turned, in Evidence! 
be allowed; and therefore are not Iſſues of Fact, to be referred to the Court, bur 
and when Matters of Evidence to be determined by a Jury, and conſe ea nor 
chende: good-Pleas ; becauſe they draw to the Examination of the Courr, what 1$ 


—— * K 2 


pleaded - 


e of 2 | $ 1 | 8 ; a 1 911 92 
Heel Demurrer fince 27 Eliz. c. 9 —— before it, of à general one. 10 Co. 95. 4. The Reaſon of 
prefiing the Genera] Iſfae is not for Iaſufficiency of the Pled, but not tm makes long Records: when th 

is no Occefion. Hob. 127. A Plea which amonbts to dhe General Iſſue is only Matter of Form, Rc 
Rep. 112-3- and therefore maſt be ſpecially ſb as Cauſe of Demurrer. Cra, Car. # "Ny 


* 
8 141. 


3 Mod. 166. Where the Defence conſiſts in Matters of Law, there the Defendant 
may plead ſpreially; but where. it is purely Eact, the Genera] Iſſue 
muſt be pleaded; and in all Hctions the E fendant may ſhew any 
Matter to the Court why the Action does not lie; and this being Mat- 
ter of Law is proper to be ſhevn to the Court, and not to the Jury; 
for being Queſtions. of Law, the Judges are to determine whether they 
diſcharge or bar the Plaintiff's Aclion; hut ſuch Bars or Matters pro- 
duced by the Defendant may be traverſed by the Plaintiff, whether they 

are true or not, which ſubſequently draws them to;the Examination of a 


5 Mod. 252. oor” therefore makes the Fact complained of to be lawful is 
2 Salk, 580. Matter of Juſtification,” and to be ſhewn to the Court ; becauſe the Court 
aa are Judges how far the Fact, if done, was lawfully done; and therefore 
* 174% on Not gviky in Freſpaſe the Defendant cannot ſhew a Licence to prove 
there was no Treſpaſs z hecauſe tho' the Licence makes it ng Treſpaſs, 
yet he ſhews that Licence to an improper Juriſdiction, viz. ; ra the Jury 
who ate not proper Judges of the Law, d 2 Wh 
30 if the Deſendant ſhows a Releaſe of a Debt to a Jury, it is no 
Evidence; becauſe, though the Releaſe makes. it to be no Debt, he 
* Page 61 * ſhews it to an improper Juriſdiction ; but though a Man muſt ſhey all 
Matters to the Court that confirm the Fact complained of, and diſcharge 
it, yet where any Thing goes in Denial of che Fact, there it muſt be 
given in Evidence on the General Iſſue; becauſe. whatever denies that 
Cauſe of Complaint is Matter proper to be exbibited to the Jury, who 
are Judges whether the Fact was, or net; and therefore Actions of Tro- 
ver and Aſſump/it, which. are modern Inventions to get rid of the Law- 
Wager, which lay in the aacient Action of Debt and Detinue, were ſo 
formed, that almoſt every Thing may be given in Evidence (on the Ge- 
| neral Iſſus. 7 4: ; Ln i ow voy RY LO 
vide Title As in Ttover he Plaintiff declares of the Property of the Goods and 
Trover & Co- Chattels, and that they came by finding to the Defendant z whatever 
wverfion, Matters alledged that confeſs Property in the Plaintiff will intitle him 
| to his Damages, and whatever denies it is on the General Iſſue; 
and therefore -levying by | Diſtreſs, Releaſes, and the like, which 
were anciently in this Action, are now. given in Evidence; becauſe 
2 difafirm the Property of the Plaintiff. on which his Action is 
unded. e e | 1 | 7 
Vide Title So in Afumpſit the Action is formed on a Contract, and the Treſpaſs 


 Afempfiti to the Plaintiff is the Non-performance of it; and though the Iſſue be 


Non Aſſumpfit inſtead of the old Iſſue Not guilty, yet on this Iſſue every 
Thing may be given in Evidence which diſaffirms the Contract, for that 

oes to the Giſt of che Action; ſince if there be no Contract to be per- 
fortned at the Commencement of the Action, there can be no Trefpaſs 
for the Non- performance of it: And therefore a Releaſe goes to the Giſt 
of this Action; for it ſhews there was no Action at the Time this Action 
was commenced ; for as in Trover he muſt have a Right to rhe Thing, 
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ſo in Aſump/it he muſt have a Right to the Thing declared on; therefore 
every Thing that ſhews the Contract to be void, as Non-age, or more 
Money loſt at 1 4 than the Statute allows, may be given in Evidence 
on the General Iflue. - kn TY TRI RW + Died ws hal y 
But Matters of Law, which do not go to the Giſt of the Action, Carth, 387. 
but to the Diſcharge of it, even in theſe new framed Actions, are to Salk, 278. 
be pleaded, as the Statute of Limitations; fo if a leſſer Sum be paid be- Pl. . 
fore the Time; becauſe that is not a Performance which deſtroys the 
Being of the Action, but a collateral Agreement that deſtroys the Per- r 
JJ... ð ⁊ð x I 
If Matter be pleaded which amounts to the General Iſſue, yet if there 3 Lev, 41. 
be alſo a ſpecial Matter of Juſtification joined in the ſame Plea, the Plea 


FT, mn 1 


aa GUGL SH» <2 BIR 4 Gi opt oo 6050) . 
; J Teer the Dekaden pleaded a Sale in a Market overt, and there - Cro.Jae. 165. 
by juſtified che Converſion; and ruled that a Nibil dicit ſhould be entered, | 

if he did not plead the General Iſſue, for that it amounted.to.it ; and in | 
another (a) Caſe in Trover the Defendant pleaded another Plea, amount- () Cre. Jac. 


ing to the General Iſſue; and the Court doubted, whether they ſhould 319. 


* 


compel him, to plead the General, Iſſue, or award a Writ of Inquir ; 
but reſolved at laſt to award a Writ of Inquiry. bs? ay 


WT HSW ID EEID03 14 $1515 
In an Action on the Caſe of a Commoner for digging Pits, the De- Sid. 106. 
fendant juſtified that he was Lord of the Soil and dug for Coals, do 
ing as little Damage as he could, and that he left ſufficient Common; 
and on Demurrer adjudged againſt him that it amounted to the General 
Iſſue. $. 1111 hdr tn Bat Nei? 1 . ß For the Ac- 
eee e eee 5 tion charged 
him as a Wrong - doer, which he was not, and which was the Tenor of his Plea, and that amounted to the 
General Iſſue only. FEE ö 
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Ins Treſpaſs if the Defendant pleads Property in a Stranger or him- Vent. 249. 

ſelf, it amounts to the General Iſſue; otherwiſe in Replevin, in which 2 Lex. 92: 

Caſe it may be pleaded in Bar or Abatement; but where in Treſpaſs e Elis. 329. 

the Plaintiff declared that the Defendant broke his Cloſe, and took | 

quedam averia, Cc. the Defendant pleads the Cattle were his own, 

and that F. S. took them from him, and put them in the Plaintiff's 195 

* Chofe by his Aſſent, and that he took them, c. and held a good Plea; * Page 62 

for the Plaintiff does not declare that the Property of the Goods is in 

him and when the Defendant's Beaſts are taken from him by Wrong, 

he may juſtify Retaking them wherever he finds them, © : 
Where the Matter of the Plea confeſſes the Cauſe of Action but avoids Cro.Eliz.871. 

it, the Defendant may plead ſpecially, though he might have given it in Salk. 344. 

Evidence; otherwiſe where the Matter of the Plea does not avoid hut Pl. 2. 

deny, as in Aſumpfit, the Statute of Gaming may be pleaded, though it 5 Raye, 

might be given in Evidence on the General Iſſue. Comyns 4. 

5 Mod. 175. Carth. 356. Holt 328. pl. 2, a6; "WY 96, 


In Treſpaſs. for taking his Horſe, the Defendant pleads that the Salk. 394. 
Horſe was the Horſe of J. S. and that the Plaintiff took and impounded Pl. 2. 
him, and that he the Defendant took him by Replevin, &c. this amounts 
to the General Iſſue, for it does not ſo much as admit a Poſſeſſion in the 
Plaintiff; for the taking and impounding gave him no Poſſeſſion, becauſe 

the Horſe was thereby in the Cuſtody of the Law, ſo no Colour of Ac: 


tion left to the Plaintiff, © : | — 
la Aſumꝑſit the Defendant pleaded Quod ipſe performavit omnia ex parte Salk. 394. 
ſua per formand; and this was held to amount to the General Iſſue; /ed Pl. 3: 


: for the Aſump/it is admitted, ſo Hou this is but a Diſcharge, 2 Ld, Raym. 
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Co. If a Man executes a Deed 6 (a) ) Dare bs” cannpe. plead Nox * 
1 N 1 for it is his Deed, though he may avoid it iy, * Heu 
* R Judgment & afio, Oc. , of ES, Wt 

8. 7. ? 75 in a Plea of Per minar the very Manner of it, is whether for Per of Life, Member, MY 
pv N WIInP! laid. Vid. Keb. 1 | 


pe — 
— —_— 9 1 * —— 
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483.— Nor Menace of burning bis Houſes. 2 Inſt. 483. Or taking or deſtroying his Goods | 
he may recover Damages for them. 2 Inſt, 48 FT or ri this Plea Plaintiff may reply, a it 4 
luntary, and not A Cl. A, 72. | | ; = 


2 . + x 4 Ny 
5 & PLES PINS; BE. ? 49 4: I 944 hs dow. 1 ls 4 


Hob. 72. Upon an Ifue Feoffavit nel. now, * Jury ford a Feoffment, del A 
eee 7: cpvinous one, and the Court was of Opinion, that upon this Ie 4 * 
me vinous Feoffment was © Feoffment, and that if 'the Party 12 ve 


Pleading; it is there Klewiſe ſid, chat a Not of fachen cannot be eo 
upon the (5) Statute of Uſury or Sheriff's Bonds, the Reaſon of which 


| O) — 1 is, that theſe Things have the-Appearantes of Feoffmnents 255 ys 


relating to though they want the Vene 


12 Sheriff's vl . e 0e. 
Bonds and uſurious B 
for in theſe Caſes the Defend 


are peel! in very ln. 1 e body tn oh Rider} 
cannot plead Nox Hen muſt avoid them by ſpecial Plegdieg. Dyer 


Hoh. 72, 166. 5 Sanus ain“: + bas 


375 b. Cro, Elia. 915. 


6 Mod. 218. It is aid by my Lord Chief Taſtice Hol, that all the ſpecial Non 1 


faftums, in eaſe of Eſcrow and Razure, are impertinent, for thereby 
the Defendant brings all the Proof upon himſelf; whereas if he had 
pleaded Non eſt fafum generally, he would turn the mw of whatever 


+ Sed gn, As is neceſſary to make it his Deed 1 PRE bw ain] of 
to the Caſe | ens 3.4 


of an Eęereav; for it is his 12 „Sur. Indeed ne 
2 e conclude, 2 Vi 89 Aar wi) 


kl 


Vent. 3: Ia Debt upon a Leaſe for Years the Defendant may plead Entry into 
Dart upon which follows Suſpeoſion, and it does not ont bo the. Go- 5 


neral Iſſue. PRORY 


| Dyer 121. In every Aalen on the Caſe for a Miſdemeanor the Defendane may. 


Doc. pl. 203. plead generally Not guilty, or. traverſe, the Point A the Wei at, as Ne 
. farga pas, Non gjecit 1 on rapuit, Nen e 

22 H. 6. 37. 15 in Treſpaſs. Non der paſcit er is no Plea, b ut © ho ought to plead 

Doct. pl. 204. Not guilty, the 1 wy only argumentative. 

40 E. 3. 1. In Dower the Tenant. 808 = the Huſband of the Demandant 


Dod. pl. 205. was only Tenant for Life, the | Remainder r in Tail 17 his Son; and this 


was held an ill Plea, it amounting to the General 


que dor. 


fue Ne ungues ſei iſe 


 _ 50 In Debt againſt an A the Defendant pleads, that the 


Sir Hewy Inteſtate was indebted to him by Bond 807. and that Goods to that 


— Value & non ultra came to his Hands, which he detains for his Debt; 


bie an. and ſafer 9 than pleading the General Ine. Noy 1 Winch a6. cu Car. 5 
165. . 98 Hob. 518. Like Neis Fw Poe 230, Sp ol, *. o. 
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8 . 1 If i h fafer, and if bse it log Dvabe/as e bs Wa . on ragt 5 


afiravit ? We here ſuppoſe the Repreſentative's Debt to be of as bigh a Nature as the Dan bun for, and 
thy the Defendant is "gs Repreſentative. 
3 | a | | | and 


1 AIG vide Gl. AL, 22... + Tad, 2 es Mee e Wau Gi e SY 


and on Demurrer it was objected, that it amounted to the General 
© Page 63 * Iſſue of Plenement- adminiſter z but the better Opinion of the Court 
(5) Thes it was, that this is no Cauſe of Demurrer, for =; Plea is (c) ſufficient ; ; 


4 


— — — mnt — tenement 
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ss and leading. 


and belies, it is 3 in Lam which hath been MT = ad Se. 
to be pleaded ſpeota ny nnd not luft to a Jury; and tie Reaſowoot of: 1 
preſſing a General Ife ds not for Suficiency of che. T len ht unf -b. 
make long Records: when there is no Cavſe, which is: dufatter ? of DI 
cretion 3 and rherefose ir-1 is to be moved ao the Coubctzuand not to be | 
demurred upon. tte iii e219 iv 34443 0] 2409 Hf 31633. ont 
la an A Mon on che Caſe by a Commoher the Plaintiff declared,” thay 2 Nod. 27% 
the Defendam had incloſed the Phacty/iin' which the: Bivintiff/! hach n. 
Right of Common{-amd'lkewiſe! had! pur his Cattle in theft Plüces byů Vf. 
which: he could not in lam amplo & bentrinii nodo e 94 f 1 
Defendant pleaded, that he put his Cattid in righüfully, rund that the 
Plaintiff lad Common enough; and on Meme & Was held, that the 
Plea was the fame Not a gan therefore amobnted tb che! General 
Iſue; yet the Court like that foe that Reaſoij alone the Plaintiff 
had no Cauſe of Demurrer ;' — that the Defendant may well diſcleſe che 
Matter of Law in Pleacing, which is much cheaper May than tolhùvꝰe 

ial Verdict; voti that this is on the fame Resſon of giving Coldur z 

but if the Matter by which the Deſendant juſtifies! be all Matter of 
Fact, and for the Trial ofza-puryy\chen ithe Deſendant vughtr 0 
plead the Genetal iſſues?ꝰ?ꝛ⁊rk˖ Dogtiosbk CNW 3 in is AS) 95 

In Aſſault and Battery at | Maidſtone ir Com? Ker the — y, Paſch. 29. 
pleads, that he is poſſeſſed cf a Houſe in D. and that the Plaintiff with Car. 2. in 
another Woman came to his Door, and the other Woman endeavGured C. B. Ni 
to turn him out of Paſſeſſion, and thruſt him down and that in —— v. 
Fall he \chrew down the Puintiff againſt his Will and fell upon her 3 
abſque boc, that he is guilty of a Battery at Maidfone or any other 

extra, r. Plaintiff demurs, 18; 905 Becauſe che Defendant Nas (a) For this - 

ttaverſed the Place without a weg, any ſuch local Juſtification us to 9 
make it material. 2dly, Becauſe the Plea amounts to * General Iſſue. 7. 
Per Cur : The Juſtification, if we may call it ſo, is local 3 but the Plea ; 


does amount to the eneral Iſſue; not bound t giye 
ment for AN upon 175 ah be do align it as: 15 I 


murrer; it is a diſcretionary T and we may allow of a Plea that 
does amount to the General Iſſue, n chat may A 
a Scruple in the Lay Gents 3 and therefore they adviſed the 0 the _ xh 


compound the Matter. e pci e - 
An Action on the Caſe was brought upon a Bill o of Barka, to which 5 Mod. OT | 
the Defendant, pleaded, that after the Acceptance of the Bill he gave; a . 
Bond in Diſcharge thereof; and upon 17 to this Plea it was a 
| d that it RS by to 10 Bad, he for, 1 Debt upon 
ill being extinguiſhe the fendant t to have 1 
ed Non affemy To and 10 e given in 283 and ps pin: 
ſeemed to be 2 that Opioion z but PTD Conſenc the D cfendang Pherden the. 


1Iſſpe. 
the ew of Ba pnktupes a Liberty of pleading Cereal) is is * Wil. Rep 
ro the Bank rupt, and d we. he. may avoid the 4 Sake E 258. 
te & but then he muſt t 1 pon 17510 he rout of his Con _ 7; 
to the tatute in every tjcu e t ead the ter } 5 
| ſpecially, = he be we 8 pane ese ever e ad by ehe 2 , 
vantage againſt the et that. be wuſt rep ne Particular only, 
upon which Iſſue mu taken but where tb . the Matter ſpe- 
cially, but does 15 E forih the "Who > 4-83; muſt be given 
15 hugs ww, for by the AR, it is to be pleaded ; as that che whole Merits 
may be tried. + In + The Sta- 


tute alluded to 
| in the Text is 4 Ann. c. 17. which is expired; hs Stat, —_ 2. e. 30. à general Plea is given to 


Bankrupts ſaed, 1. e. That the Cauſe of Action accrued before he became a Bankrupt, the Stat | 
Ruin the Oaſe of Parſe v. Salkeld, E. x Ges. 3. 2 Wilſ. 139, ti WT d ch FI Plea " 8 | 


ought 
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8 page 64 in Treſpaſs for taking three Cows at Beomifter in Dor ſelſbire, the De- 


fer Holt. Plea goes by Way of Confeſſion and Aveidance; as in Treſpaſs where 


— — — 


— {_— 9— 
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Carth. 380, fendant pleaded ſpecially, that the Biſhop of Serum was ſeiſed in Fee of 
5 Mod. 252. the Hundred of Beomifter in the Right of his Biſhoprick, and that he and 
2 V- all his Anceſtors, Time out of Mind, had a Hundred Court of all per- 
„. ſonal Addtions under 405. and of Replevin within the ſaid Hundred 
from three Weeks to three Weeks; and that the Biſhop, and all thoſe 
. whoſe Eſtates, c. had uſed Time out of Mind by their Steward, of 
the ſeid Hundred, upon Complaint made, &c, to replevy Cattle un- 
- juſtly taken at any Place within the ſaid Hundred; and: that the Biſhop 
had demiſed the ſaid Hundred unto Carlelon Whitlock, Eſq; for three 
Lives, by virtue of which be was: ſeiſed, Ac. and tliat the Plaintiff 
and T. S. took thoſe Cows, being the Cows of one E. G. at Beomiſter 
within the ſaid Hundred, and impounded them there, and thereupon 
the ſaid E. G. complained to Heirry. Samways, Ste ward of the ſaid Carle- 
ton Whitlock of his Hundred Court aforeſaid, of the unjuſt taking the 
ſaid three Cows; and that thereupon the ſaid Steward made his Pre- 
cept to the Bailiff of the faid Hundred, Sc. to replevy thoſe Cows ; by 
virtue whereof the Defendanta took them and delivered them to the ſaid 
E. G. And on a ſpecial Demurrer to this Plea, for that it amounted to 
the General Iſſue, it was adjudged that the Plea, in the Form it was 
drawn, did amount to the General Iſſue, for that the Defendants had 
not admitted by their Plea ſo much as a Poſſeſſion of the Cows in the 
Plaintiff at the Time of the Taking, c. for they ſay the Cows were 
then impounded, which is the Cuſtody of the Law, and not of the Party, 
ſo that the Defendants by their Plea had not given any Colour of Action 
| whatever to tha Maintiff, nine = Ip wing ei od aft ok wits. 
Cirth. 6x, , If there are three or more Partners, and an Action is brought againſt 
Holt 4 two of them, and they plead the Partnerſhip, this amounts to the General 
= other Iſſue, )) 1 „„„FFFFFVFCC FF 
udges. Ann 3 1850s 2 CHRI SENS i; K alt + 9g 39% 
; The Text is equally erroneous, 28 I conceire the Reporter, Cart bean, to be, no ſuch Plea of Partnerſhip , 
being pleaded. The Defendants pleaded the General Jive of Not guilty; and though in Carb, it is ſaid 
that Judgment was given for Plaintiff, yet Sali. and all 'the other Reporters'of this Cafe, who are nume 
rous, expreſsly ſay; Judgment was given for Defendants; by reaſon: of all the Partners not being made De- 
fendants. It was to be ſure argued that ſuch Matter ought to bave been pleaded in Abatewent, if Defend- 
ants meant to take Advantage of ſuch Matter; but then it was doubred whether it was pleadable in 
Abatement, it only amounting to the General Iflue, Yide 2 Salk, 440.—N, B. This Caſe in Carthew 
was againſt /eme of the Owners of a Ship, for Damage to Goods,  ' © 123. 


Skin. 362 la many Caſes, though a Man plead a Thing which may be given in 
a OG Evidence, yet this ſhall not amount to a General Iſſue; as where the 


the Defendant acknowledges the Plaintiff to have a good Cauſe of Ac- 

tion, unleſs for the Matter which the Defendant has pleaded in his Plea ; 
in ſuch Caſe ſuch Plea thall not amount to a General Iſſue. Ms 
2 Inft.316 In an Appeal of Maihem if the Defendant plead. Not guilty, he can- 
not give in Evidence that it was Se defendendo, but ought to have pleaded 

it by Way of Juſtification in Bar of the Action. 

3 Leon. 94, In Treſpaſs brought by R. for breaking his Cloſe and beating of his 
Kals Cale, Servant, and carrying away his Goods; upon Not guilty pleaded the 
N Jury found this ſpecial Matter, viz, that Sir F. B. Chancellor of Eng- 
land, was ſeiſed, and leaſed to the Plaintiff and one A. which A. aſſigned 
his Moiety to one C. by whpſe Command the Defendant entred : And it 
was moved in Arreſt, &c. that this Tenancy in Common betwixt the 
Plaintiff and him, in whoſe Right the Defendant juſtifies, could not be 
| | | given 
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2 to alledge that the Bankrupt hath [conformed, We, or it is bad, fo held on Demurrer to ſuch gereral__ 


Plea as above. 
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Pleas and Pleading. 
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ven in Evidence; ſo it could not be found by Verdict, but ought to 
An been pleaded ſpecially; but the whole Court was againſt that, and 


held, that it might be given in Evidence. | I There are 

ens ſeveral Caſes 
where one Tenant in Common may maintain Treſpaſs againſt another, and where Tenancy in Common 
| cannot be pleaded in Bar, nor be an Anſwer on the Trial, too numerous and prolix here to ſpecify, there- 
fore ayide Ca, Lis. ; f ao oo oo 


In Debt for Rent, if the Leſſor has nothing in the Land, the Leſſee G 1 5 
may. plead, that the Leſſor Non demiſit, and give in Evidence the other 10 Debt for 


Matter. | 1 VEE PE ; Rent the De- 


J ; | Phe ſendant ma 
plead Nil lebet, and give in Evidence Mi habuit in tenementis, per Holt, Ch. J. Or on fuch Plea ly Sos 
Eviction in Evidence. Comb, 238. i ene f 
1 Bat if the Leaſe be by Deed indented, both Parties are concluded. Co. Lit. 47. b. | 
In Waſteithe Defendant may plead Nul waſt fait, and give the Lop- Dyer 92. a. 
ping of Trees in Evidence. W Ault 5 N pl. 16. 
But if Waſte be aſſigned in Houſes, and the Defendant pleads Nul Dyer 275, a. 
waſt, he cannot give in Evidence that the Houſes, were repaired before pl. 51. 
the Action brought, but ought to have pleaded it ſpecially; for having * Page 65 
once committed Waſte, he ought to diſcharge himlelf by ſhewing the 
ſpecial Matter to the Court, which would have been a good Bar. 6298 
In an Action brought againſt Jacob a Goldſmith, upon a Bill of Ex- Carth. 356. 
change drawn by the Lord Chandos on the laid Jacob for 112 Guineas, 5 Mod. 175. 
which was accepted by him, the Defendant pleaded. in Bar, that after - 3 
the 29th of September 1664, and before the making that Bill of Ex- |; Reym. 
change, viz. on ſuch a Day the ſaid Lord Chandos and the Pliintiff . 
Huſſey played together with Dice, at a certain Play, called Hazard, up- Comyn. 4. 
on Tick and Credit, without ready Money, and that the Lord Chandos 75755 
then and there at one Time and Meeting Joſt to the Plaintiff the ſaid Sach. 25. 
112 Guineas upon Tick, and that for the Security of the Payment of Holt 1 8 
the ſaid Guineas loſt as aforeſaid the ſaid Lord Chandos, on the Day pl. 2 
and Year in the Declaration, &c. made the ſaid Bill of Exchange, and 12 Mod. 96. 
directed it to the Defendant, requeſting him to pay, Sc. and that the . 
Defendant did accept of the ſaid Bill and aſſume upon himſelf, as the 
Plaintiff had declared, Quorum præmiſſorum prætextu & vigore ſtatuti in 
ro caſu edit & provis, the ſaid Bill of Exchange fo by bim accepted, 
and the Acceptance thereof, and the Promiſe of the ſaid Defendant ſo as 
aforeſaid made, devenerunt' & fuerunt & modo ſunt vacua & nullius vigoris 
in lege, & hoc, Sc. To which the Plaintiff demurred, and ſhewed for 
Cauſe, that it amounted to the General Iſſue. Sed per Cur': The Plea 
is good, both as to the Matter and Form, and chat ic did not amount to 
the General Iſſue; and 'tis not a Rule, that becauſe ſuch a Matter may 
be given in Evidence, therefore it ought not to be pleaded ſpecially; for 
it often happens to be in the Election of the Defendant, either to plead 
it ſpecially or not, as he ſhould be adviſed; as for Inſtance, the Pleading 
a Releaſe, Coverture, or Infancy, in an Aſumpſit is certainly good; and 
yet thoſe Things might be given in Evidence upon Non Aſumpfit pleaded; 
however the Defendant ſometimes may not be willing to put ſuch Matters 
of Law to the Judgment of the Jury, or perhaps may deſign to fave the 


Coſts of a ſpecial Verdict. 


In Debt for Rent, upon Nil debet pleaded, the Statute of Limitations Salk. 278, 
may be given in Evidence, for the Statute. has made it no Debt at the pl. 1. 


Time of the Plea pleaded, the Words of which are in the preſent Tenſe: ved by Holt 


at Hertford, 


But in caſe on Non Aſumꝑſit the Statute of Limitations cannot be given Aﬀizes. 


in Evidence, for it ſpeaks of a Time paſt, and relates to the Time of 
enking the Promile.:: Dor nin 1p eyed! whtry favs yall Tan 
| Vol. IV. F ee 4 Of 


Jaccb. 4 | 
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Pleas. and Pleading. 
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4. Of ſham Pleas, and the Conſequence of falſe Pleading. 


The Pleading a ſham Plea, or ſuch a one as the Party knows to be 
_ Falſe, is a great Abuſe on the Juſtice of the Court; and ſuch Pleas have 
not only been ſer aſide with Coſts, but the Parties cenſured, and other- 

| wiſe puniſhed according to the, Diſcretion of the Court. 
Sand, 316, If it appears judicially ro the Court, on the Defendant's own ſhewing, 
Smith v. that he hath pleaded a falſe Plea, this is 4 good Cauſe of Demurrer ;/ as 
Teoman. where the Defendant brought an Indenture into Court, and pleaded that 
8 it contained no Covenants, and on Inſpection it appeared to contain ſe- 
veral, Judgment was given againſt him. 
2 Inſt. 215. It hath been holden, that pleading a falſe Plea is within the Statute |. 
Vent. 213. of Weſtm. 1. (3 Ed. 1.) cap. 29. which my Lord Cote ſays'was made in 
| Affirmance of the Common Law. 1 F | 
2 Inft. 215. If therefore, ſays he, a Serjeant, or an Apprentice'of the Law, in 
_* pleadinga Matter of Fact iſſuable for his Client, alledge the ſame to 
be done at a Town in ſuch a County, here indeed he knoweth there 
* Page 66 * is no ſuch Town, of Purpoſe” to delay Juſtice, et u“ enginer la court, 
this is a Deceit within the Statute, and hath been ſo holdenmn. 
2 Inſt, 215. And if the Client would have the Attorney plead a falſe Plea, he ought 
not to do it, for he may plead Quod non ſum veraciter informatus 't& des 
nullum reſponſum, and that ſhall be entered in the Roll to ſave him from 
Damages in a Writ of Deceit; and if an Attorney ought not wittingly to 
(a) Though plead a falſe Plea, a fortiori (a) a Serjeant or Apprentice ought not to do 
Counſel are the ſame. | N 4 MIO ESE 6 ; 
obliged to | KORS» on le OE SES DCE ERR 9 
be faithful to their Clients, yet not to manage their Cauſes in ſuch a Manner, as Juſtice ſhquld be delayed 
or Truth ſuppreſſed. Vem. 213. per Hale. | * 


Oro. Jac. 64. In Debt upon an Obligation the Defendant pleaded Non eſt fadlum, 
Davis V. and afterwards Relidta verificatione confeſſed the Action, and the Judg- 
at ment againſt him was in Miſericordia; and it was moved that it ſhould 
+ The Capi- be Capiatur, I becauſe he once denied his Deed, and ſo ought to be fined 
atur pro Fine to the King; and of this Opinion was Gatody; but Fenner and Williams 
is taken away, held otherwiſe, becauſe a Fine is not payable but where he denies his 
ee Deed, and it is found againſt him upon a falſe Plea, and the Jurors are 
made in Lieu troubled with the Trial thereof; there, for troubling the King's Courts, 
thereof, by and for troubling the Country, and the Falſity of his Plea, he ſhall be 
5 W. & M. fined and impriſoned; but when. it is not found againſt him, but he re- 
c. 12. linquiſhes his Plea, he ſhall only be amerced, and accordingly the Judg- 
ment was affirmed. _. | 8 1 © OA 

Co.Lit.366.3, In Dower if the Tenant pleads Non-tenure for Part, and Detinue 
of Charters. for the Reſidue, and theſe Pleas are found againſt the Te- 
nant, the Demandant ſhall recover Damages fot all tHe Time, from 
the Death of her Huſband, without any Defalcation, for which. Rea- 
ſon the Tenant ought to be careful that he does not plead a falſe 
i ee e e gre.” e 
Dyer 222. If an Obligation be made to pay Money at a certain Day and Place, 
Doct. pl. 181. Payment before the Day and at another Place is a good Diſcharge ; yer 
in Pleading, if the Defendant ſays that he paid at the ſame Day and Place, 
according to the Obligation, the Iſſue will be found againſt him unleſs 

the Jury help him, which they are not obliged to do, his Plea not bein 
$ If the Bond in Striftnefs true. 5 JAC N a 
is conditioned _ | ah ] FFV #932 901 id gere 
to pay on or before, Payment before the Day, /ci/. ſuch a Day is good, Arn. T. 3 Geo. 3. 2 WI 173. 
If Money is payable at or before ſuch a Day, and is paid before, it ſhould be pleaded paid at ſuch 
precedent Day; and Plaintiff may reply, not paid that Day, nor before, nor after.:!, Flatchtr v. Hennington, 
f. 33 Geo. 2, 2 Bur. 944. 1 76 ARTS, ao 


* 


— * wv —— 


"Pleas and Pleading. 
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| In a Formedon if the Tenant pleads Warranty and Aſſets deſcended, Co. Li. 366. 


and the Demandant takes Iſſue thereon, and the Iſſue is found for the Doc. pl. 180. 
Demandant that Aſſets did not deſcend, and thereupon the Demandant | 
recovers; in this Caſe, although Aſſets afterwards deſcend, yet the Te- 
nant ſhall never have a Scire Fa. on the ſame; Judgment; for by his 
' falſe Plea he hath loſt the Benefit of the Statute of Glocefter, and of the 
Statute De donis in this Point. 1 260) :« by 544 | 

If an Heir at Law'pleads Reens per diſtent, which is found againſt him, Poct. pl. 18 1. 
there ſhall be a general Judgcent of his Body and other Lands and Vi Title 
Goods, becauſe of his falſr Plea, CFC _ 2 

Ace ſor. 


In a Writ of Annuity againſt one as Heir to his Anceſtor the Defen- Cro. Car. 436. | 


dant pleaded, Non eſt fallum patris ſui, and found again him; where- 
| upon it was moved that the Execution ought to be awarded of his pro- 
per Lands, and of his Lands deſcended, becauſe he had pleaded a falſe 
Plea : But per Cur. the Denying the Deed to be his Father's was not a 
falſe Plea in his Cogaizance; and although ir were falſe, yet being 
charged in reſpect of his Anceſtor's Deed, the Land of his Anceſtor 
ſhall only be taken in Execution, for that is the Cauſe of his Charge. 


— — 
1 IEG =. 


* (H) Traverſe: And herein, e 67 
: +>-9; Pian Wanne the - 5: 1 | 


A Traverſe is the Denial of ſome material Point alledged in the Dog. pl. 344. 
Pleadings, and which, if W taken, cloſes Þ the Iſſue. It 2 Lil. Reg. 
may be taken to the Declaration, Bar, Replication, &c. and therefore, 586. 

if properly taken to the Declaration, it deſtroys the Plaintiff's Action; if Co. Lit 282. 


to the Bar, it deſtroys what is ſaid in Avoidance of the Action; and if * 


as : 3 8 In moſt 
to the Replication, what was ſaid in Avoidance to the Bar. 1 it 


does not 
cloſe, but only offers the Iſſue; and if the Traverſe is material, Iſſue muſt be taken thereon by the ad- 
verſe Party: A Traverſe, properly ſo called, being by al/que hoc, or without that, that, Oc. and conclud- 
ing with a Verife2tion, The Author may here, perhaps, mean a general Traverſe, or a poſitive Denial 
of the molt material Fact alledged or pleaded by the oppoſite Party; in which Caſe, the Party ſo deny- 
ing, concludes to the Country : But the common Acceptation of the Term is, where Iſſue is offered in the 


above-mentioned Form, the Party concluding with à Verification, N. B. A general Traverſe ab/zue 
rali cauſa tonclodes to the Country. | | 


Bur for the better underſtanding the Nature of a Traverſe, $ we ſhall $ Yi infra, 
in the firſt Place inſert ſome general Rules that have been laid down 73 & 77, Se. 
herein. | | TEES 

And firſt it is laid down, that where a Matter is expreſsly pleaded in 1 
the Affirmative, which is expreſsly denied by the other Party, there a &,, x1; . 
Traverſe is needleſs; becauſe in ſuch Caſe a ſufficient Iſſue is joined. | 555 


ſame Rule. 


Vent. 101. ſame Rule lad donn]; and that if it were otherwiſe, they might triverſe one upon another in 


1 nfentl um. 


As where in Audita Querela, to avoid the Execution of a Recogni- Cro. Eliz. 
2ance, the Plaintiff ſeis forth that it was defeazanced upon the P. = 754-5» 
ment of divers Sums of Money at certain Days, and that be was at the 3 os 
Place appointed, and tendered the Money, and that the Defendant 
was not there to receive it; the Defendant pleaded Proteſtando, that 

the Plaintiff was not there to Pay it, and that he was there ready to 

receive it, ab/que hoc, that the Plaintiff was ready to pay it, which being 
ſp=cially demurred to, the Court held the Plca naugh: ; and that there 

Mu 8 | being 


Lit. Rep. 15. 


> 
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| 3 H 7. 5, 6. But this Rule, that there ſhall be no Traverſe where the Matter al- 


fect of a Proteflation, ſee poſt. 73. n. 
Law cannot be traverſed, Yelv. 200. nor where Part is Matter of Law, and Part Matter of Fact. 


B _ Tull. Jas ſeiſed in Fee, after whoſe Death the Land deſcended to his Heir, 


being an expreſs Affirmative and Negative, there ſnould have been no 
Traverſe. Lat | | 9 | 
2Rol.Rep.35, So if in an Aſſiſe the Defendant pleads a Feoffment by a Stranger, 
Hob. 71, 72. which he avers to be abſolute and without any Condition, and the Plain- 
tiff replies that it was on Condition, this is ſufficient without any further 
Traverſe. 


Vent. 213. Jedged by one Party is expreſsly denied by the other, muſt be under- 
Lutw. 15. flood of thoſe Caſes where the Denial makes a compleat Iſſue; for tho? 
the Matter contradicts, that is not ſufficient without an apt Iſſue is form- 
ed upon an Affirmative and Negative, as where the Death of a Man is 
poſitively alledged on one Part, and his Life by the other Party, here 
$ Sed qu. d the Death ought to be traverſed, otherwiſe no Iſſue is joined. 


hoc, unleſs the | / 
Traverſe conclude to the Country ? | 


Hob. 103-4. A Traverſe therefore ſeems to be properly taken when the adverſe 
Party to the Declaration, Plea, Replication, Cc. forſaking the General 

| | Iſſue ſets up a Title for himſelf, or ſets forth a particular Specification 
(a) That of his Caſe, with a Juſtification thereof, c. with a Traverſe, (a) Ab/- 
A gue hoc, or Denial of the Matter alledged by the adverſe Party, or that 
thet, Se. are the ſame is true in that (5) Manner and Form he hath alledged; and 


the proper ſuch Specification is called an (c) Inducement to the Traverſe. 
Words of a | ; 25 

Traverſe. Sand. 22. 2 Salk. 628. pl. 2. Ld. Raym. 349. (0%) Where the Words modo && forma 
are only Words of Form and not of Subſtance, and the Diverſities therein, vide Co. Lit. 281 Dod. pl. 
344. (c) Such Inducement is ſaid to be ſnie wing of croſs Matter contrary to the Allegation of the ad- 
verſe Party, Dyer 365. pl. 33. | TOR | 


Sid. 31. Hence it is ſaid to be a Role, that when any Thing pleaded ſpe- 

| cially by the Defendant, is directly contrary to the Matter in the De- 

* Page 68 * claration, ſuch Plea is not good without a Traverſe ; yet it is in the 

Election of the other Party to wave the Advantage thereof or demur 

thereupon. + 

Cro.Car.zz6, The Inducement to the Traverſe ought to be (4) ſufficient in 
(4) Alſo it Matter. e 


is ſaid to be | | 
a Rule, that nothing can be an Inducement to a Traverſe but ſuch a Thing as is traverſable. 2 Leon, 32. 


per Manwood. f 


— 


+ And yet qu. if the Traverſe is of a material Point, whether any Traverſe can be taken on the Induce- 
ment? The Party need not admit the Truth of the Inducement, but may proteſt againſt it, As to the Rf- 


z Mod. 320. A Traverſe ought not to be taken but where the Thing traverſed is 
(e) That (e) iſſuable. i 3 

Matter of 

2 Mod. 55. | 


Cro. Jac, 221. And therefore where in Ejectment upon a Leaſe made by E. J. the 
Yelv. 151. Defendant pleaded, that before E. J. had any Thing to do, &c. M. J. 


and that E. entered and was ſeiſed by Abatement; the Plaintiff replied, 
and confeſſed the Seiſin of M. but faith, that he deviſed it in Fee to E. J. 
who entered; abſque hoc, that E. J. was ſeiſed by Abatement: And upon 
Demurrer this was held to be an ill Traverſe ; for the Plaintiff had con- 
feſſed. the Seiſin of M. and avoided it by the Deviſe, and therefore ought 
not to have traverſed the Abatement, for having derived a good Title 
by the Deviſe of the Leſſor, tis an Argument that he entered lawfully, 
— tn 4 


" 0 
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* 


and it was that alone that was iſſuable, and not the Abatement ; there- 
fore it was ill to traverſe that, becauſe it muſt never be taken, but where 
the Thing traverſed is iſſuable. | | | 
The Traverſe is regularly to be taken to the (a) moſt material Point ta » ths 
alledged by the other Party, and is not to be (5) multifarious, but to a 5, + Rn 
ſingle Point. / | CNN | ol. Rep. 
| | | | 235. vide infra, (5) 3 Lev. 40, 41, 


© 


i 


of a ſingle Fa. Per Lord Mansfield, in the Caſe of Robinſon v. Raley. 1 Bar. 320. 


But any Part of what the Defendant (e) makes his Title is traverſable 3 
as if in Treſpaſs the Defendant alledge a Seiſin in Fee in J. S. and a De- Hand. 317. 
uy; 2 r Pp r (e) But a De- 
miſe to himſelf; the Plaintiff may traverſe either the Seiſin in Fee, or fendant can- 
the Demiſe, at his Election. | + | 1 not traverſe a 
| | | Matter not 
alledged in the Declaration. 2 Vent. 79. But if the Plaintiff aſſigns ſeveral Breaches, the Defendant 
may traverſe any of them, Salk. 138. | | | 


Alſo, when the Defendant traverſeth - any Part of the Plaintiff's Vaugh. 8. 
Count or Declaration in a Quare impedit, it ought to be ſuch Part as is 
inconſiſtent with the Defendant's Title, and being found againſt 
the Plaintiff doth abſolutely deſtroy his Title; if it doth not ſo, how- 
ever inconſiſtent it be with the Defendant's Title, the Traverſe is not 
well taken. a . 0 | 

It is laid down. as a general Rule in all the Books which ſpeak of this But for the 
Matter, that there cannot be a Traverſe upon a Traverſe, that Pleadings Exceptions 
and Proceedings might not be endleſs; for if that were permitted Each we mo ang 
Party might go on traverſing ad infinitum. | . pw infra. h 
An [fue joined upon an Ab/que hoc ought to have an (d) Affirmative Co. Lit. 126. 
after it. | | „ (4) Salk. 4. 


| 67 3 N pl. 10. 
8. P. admitted to be the general Rule; but the Court ſeemed to think, that where an Ahſſue hoc comprizes 


the whole Matter generally, as ab/que tali cauſa, it may conclude & de hoc ponit ſe ſuper patriam; but 
where it only traverſes a particular Matter, as ab/que tali warranto, Ce. it ought to be averred, 7 Mod. 
105. L. P. v | EY : 


In Aſſault and Battery the Defendant pleaded a Releaſe of all Ac- z Mod. 203. 
tions, Cc. The Plaintiff replied, that the Releaſe was gotien by 
Dureſs, Sc. The Defendant rejoined, and ſhewed Cauſe why it was 
not gotten by Dureſs; ab/que hor, that it was voluntary, Et boc petit 
quod inquiratur per patriam; Upon this Iſſue the Cauſe was tried, and * Page 69 
the Plainriff had a Verdict; and it was moved in Arreſt of Judgment, 
that he ought not to conclude to the Country after a Traverſe z be- 
cauſe a Traverſe itſelf is negative, and therefore the Defendant ought | 
to have joined Iſſue in the Affirmative; it was admitted that if IfJue | 
had been joined before the Traverſe it might have been helped by 
the Scatute of Jeofails; but not bring ſo in this Caſe the Judgment was 
arreſted. | 1 | | | 

If the Defendant's Plea be in the Negative, the Plaintiff need not Palm. 511. 
traverſe it, for a Negative cannot be traverſed; and therefore, if an 2 Mod. po. 
Executor or Heir in Debt, for a Debt due by the Teſtator or Anceſtor But for tnis 
of the Defendant, pleads no Aſſets, or Riens per deſcent preter, &c. the my : > 
Plainciff, without traverſing the Preter, may reply generally Aſſets ultra, ley's Cale, ; 
without ſaying what, or where they are. . Oar, 

| Dorchefter v. Web, Hob. 104. Yelv. 165. 


Vor. IV. ES + 3 But 


+ Ifue muſt be taken upon a Frgle Point; but it is not neceſſary that this fingle Point ſhould conſiſt only 
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Pleas and pleading. 
But for the fuller Explication of this Matter we ſhall conſider more 
pPoe⸗atticulatly: as af pit 
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2. In what Cafes a Traverſe is permitted. 


ro. Eliz. go. It hath been held, on the 26 H. 8. cap. 3. for Payment of Tenths, and 
Leon. 259. which enacts, That after Default and Certificate made thereof to the Court, 
Moor 5414 under the Seal of the Biſhop, the Benefice ſhall be void, that the Party may 
25" Cafe travet ſe ſuch Certificate; for herein the Biſhop acts only as an Officer, not 
* en, | 8 
Reb Agen 1 el on a Trial of general Baſtardy, the Party be certified a Baſtard 
by the Ordinary, ſuch Certificate cannot be traverſed ; for herein the 
Ordinary acts as Judge; alfo ſuch Certificate ſhall bind perpetually 
the Perſon certified a Baſtard though he was not Party to the Suit; as 
all Perſons are eſtopped to ſpeak goes the Memorial of any Judicatory, 
becauſe the Act of the publick Judicatory, under which any Perſon lives, 
is his own Act; and were they not thus bound, there might be Contra- 
diction in Cetrifitacen. ' (5s =? 
If upon a_ Judgment obtained by A. he ſues out a Scire Facias, upon 


og which J. S. is returned Tertenant, he cannot traverſe this Return of 
Blaney. the (a) Sheriff. 1 2 


e I Ts: | | 5 

Sheriff's Return of a Reſcous cannot be traverſed. Dyer 212. Cro. Eliz. 780. i 

Hawk. P. C. On the Statutes againſt Forcible Entries and Detainers it hath been 

142 - holden, that one Juſtice of Peace may make a Record of a Forcible De- 

3 tainer, and that ſuch Record is not traverſable; becauſe the Juſtice of 
. | . 3 | 

and Detzin:y, Peace in making thereof acts not as a Miniſter, but as a Judge. 

Catth. 74. It hath been held, that Preſentments in the Quarter-Sefſions of the 

but for this Peace, and even in B. R. are traverſable ; and that if it be ſo in Courts 

3 ſuperior to the Leet, @ fortiori it muſt be fo in Preſentments at the 

* : Ts Leet. 5 | 1 | 

2 Hawk. P.C. 


l, | 
SC Tr is held, that wherever an Eſcape is finable, the Preſentment of 
134. it is traverſable; but where the Offence is amerceable only, there the 

| Preſentment is of itſelf concluſive, ſuch Amerciaments being reckoned 
$ Yet there among thoſe Minima de quibus non curat lex. 5 | 


are Caſes - 1 > AED | 

| where theſe are traverſable, or their Truth called in Queſtion.— Perhaps in all Caſes, by removing them 
into B. R. or by pleading to Actions brought on them for Recovery of the Amerciaments ; or where there 
is a Diſtreſs and Replevin. 


But for ths It is held by ſome Opinions, that an Inquiſition taken by the Coro- 
wide Title C- ner ſuper viſum corporis cannot be traverſed ; alſo in reſpe& to that 
©). Vetter high Credit that the Law gives to an Inquiſition found before a Coro- 
Woe ner, it hath been held, that if an Inquiſition finds that a Perſon has 
* Page 70 * been lain, and that J. S. hath fled, he forfeits his Goods and Chat- 
5 tels; the Coroner's Inqueſt being of that Solemnity as not to be tra- 
verſable. EY | 
Rol Rep.226. The Probate of a Will is not traverſable ; and herein it is ſettled, 
2 Rol. Abr. that the Eccleſiaſtical Courts having the Probate of Wills, they, as 
Hay a incident to ſuch Juriſdiction, have Power to determine all thoſe Mat- 
OT 455. ters that are neceſſary to the authenticating ſuch Teſtament; therefore 
if the Seal of the Ordinary appears, it cannot be ſuggeſted, or given 
+ This means in Evidence in the Common Law Courts, that the Will was forged, . 
as to the per- 4 Or 


Peas and Pleading. 


or that the Teſtator was. Non Compos, or. that 3 Perſon was Execu- , 


ſonal Eſtate 
tor ; for of theſe Airy had Wee wy. the e muſt be oaly, for as 
by Appeal. 3 oy e do che real 
„ | | Ht Eftate, the 
| Probate in the waking Shan hath not hay: Bhd: and with- refpet to a Deviſe of Lands, it is every 
Day's Practice to conteſt in the neee Courts, Ec Pe TOO of a Wwe ſening up For- 
gerys. ee, Vc. 901 BOT 1 N | 


LL er 3 


mm 
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by 1 he Gear pr, a Pena 3 ta; bim for Cauſe, ſuch Dyer 254. 
Cauſe is trayerſable, and ſhall be tried by the Metropolitan if the Party __ 351. 
be living, but if dead by a Jury for though the Biſhop be Judge in 2 Ces. 199. 


examining,. yet as ain 3 are not of Lad the Cauſe of Re- 2 Co. 57. but 


vide Show. 
amen 30" $6" wy 15711 On P. Caſes 88. 


1 e e 1 8 Ly e Hi 3 Lev: 313. 
8. 5 what abe a Traverſe is neee. 


* Herein ! it is laid down as8 ; general Rule, * whete the Me aledg- Lutw. 2b. ; 
ed by the Defendant in his Plea is contrary to the Matter ſet forth in the 
Declaration, there muſt be a Traverſe or Denial of ſuch Matter ſet forth 
in the Declaration; ſo if the Replication contradicts the Matter alledged . 
in the Plea, &c. (a) as where the Defendant alledges Seiſin in one from (a) Cro. Blix 
whom he claimeth, the Plaintiff cannot alledge Seiſin in another from 3% 
whom he claimeth, without Havering, cootelling or avoiding the Seiſin 

alledged by the Defendant. 

So if it be alledged by the Defendant, that the Party died ſeiſed in 5. 5. 1, 12. 
Fee, and the Plaintiff alledges that he died ſeiſed in Tail, he maſt tra- Poct. pl. 340. 
verſe the Dying ſeiſed in Fee, 00 becauſe two Affirmatives cantot make one 312. b. 


an Idue. . 50 Dries 78. 
The Omiſſion wy a Traverſe view 9 is * of Sabſbanee) MA. 80 
and therefore where in Treſpaſs for taking his Horſe the Defendant 33 on hh 
pleaded, that he was ſeiſed of ſuch Lands, and intitled himſelf to an inan; & 
Heriot ; the Plaintiff} replied that another Perſon was jointly ſeiſed vid Cro. Jac, 
with the Defendant, Et hoc paratus eft verificare; and on Demurter it 22": that 


was adjudged for the Defendant, AIM * e ought to have having fad 
traverſed the ſole Sciſin. | | 


enough in 


. his Caſe to 
avoid the Bar, if he had traverſed it allo! it would make his 1 whe. Ft wide 1 Leon. 43-4. 


that a Traverſe is but Matter of Form, and the Want thereof ſhall not prejudice the other Party in Point 


of Judgment; but the Judges ought to judge upon the ann, and not _ the Manner or Form cf 
. vide Title Amendment and e FEED. 


Where a Man confelles and avoids he e not erverſe but where 2 Mod. 168. 
in · ¶ ſumpſit againſt the Defendant as Executor, he pleaded that the Tef- Singleton v. 
tator made J. S. Executor, who proved the Will, and took upon him Bee. 
the Execution thereof, and concluded in Abatement but becauſe he 
had not traverſed, abſque hoc, that he was Executor, or adminiſtered as 
Executor it was adjudged againſt him. 

When a Malefeazance is laid to the Defendant! s Charge he oughr ex- iro. Eliz. 281. 
preſsly to traverſe it, and not to anſwer it by Argument; but in Waſte - F 
the Defendant may ſay it was ruinous, withour anſwering expressly to the 
Waſte; ſo in Caſe of an Innkeeper, he may alledge a Robbery without 
| traverſing i it was by his Default. 

In Bebt for Rent, the Plaintiff declares on a Leaſe of four Acres of # Page 71 
Land at 51. Rent, and for Rent arrear he brought the Action; the Sand. 206. 
Defendant pleads to Part Nil debit, and to the Reſidue he pleads, that Sid. 405. 
the Leaſe u was of che ſaid four Acres, and of one Acre more, and that ay 0 6 
before fe 


\ 
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Lev. 263, before the Rent was arrear the Plaintiff entered into the fifth Acre: On 

Salmon v. which the Plaintiff demurs; and the Reaſon ſhewh on the Argument was, 

Smith. for that he did not traverſe, that he demiſed four Acres only. But 

on the other Side it was ſaid for the Defendant, that the Traverſe 

ought to come on the Plaintiff's Part, viz. he ougbt in his Replica- 

tion to have maintained the Leaſe in the Declaration, and have tra- 

verſed, that he demiſed the fifth Acre. To which it was anſwered, 

that that would be a Departure from his Declaration, and therefore 

the Travetſe ought to have been on the Defendant's Part; for when 

he pleads another Leaſe than that upon which the Plaintiff declared, 

| he ought to traverſe the Leaſe on which the Plaintiff declared, viz. to 

plead the Leaſe of the fifth Acre, abſque hoc, that he. demiſed the four 

Acres only; and ſo held the Court, and gave Judgment for the 

Plaintiff. 3 - 2 8 

Vent. 211, In an Action againſt a Sheriff for an Eſcape, the Plaintiff declared, 

217. Sir that the Defendant being Sheriff of Surry voluntarily ſuffered J. $. 

Raiph Bowey's ghom he had in Execution to eſcape, the Defendant, proteſting that 

pwnd 81. he did not let him voluntarily eſcape, pleads, that he took him upon 

8. 8 freſh Purſuit. To which it was demurted; becauſe he did not traverſe 

Latch 200. the voluntary Eſcape: and reſolved for the Defendant; it being im- 

S. P. ad- pertinent for the Plaintiff to alledge it, and no ways neceſſary to his 

Judged. Action; and it being out of Time to ſet it forth in the Declaration 

t wide : 3 „ n 7 

Co. Jac. 657, being a Matter chat ought to come in in the Replication. And per 

| Hale C. J. *Tis like Leaping before one comes to the Stile ; as in Debt 

upon a Bond the Plaintiff ſhould declare, that at the Time of Sealing 

and Delivery of the Bond the Defendant was of full Age, and the 

Defendant ſhould plead Deins age, without traverſing the Plaintiff's 
Altegation.: TY 

Lutw. 38 1. — in Debt by the Gentlemen Uſhers of the King for a Fee of 5. 

Duppa & a due to them from one who had received the Degree of Knighthood, 

v. Stephens. they declared, that Time out of Mind they uſed to receive a Fee of 

5 1. of every Perſon who voluntarily and without Compulſion had re- 

ceived the Degree of a Knight, Sc. The Defendant pleaded, that 

he had taken the Degree in ſole Obedience to the King; but becauſe 

he had not traverſed ab/que boc, quod def*' recepit vel An Gradum 

Militar” voluntarie & fine compulſione, it was adjudged for the Plain- 

tiff; for the voluntary Acceptance of Honour, without Compulſion, 

is of the Eſſence of the Action, and not like the aforeſaid Caſe of an 


Eſcape. : 
Dyer 66. b. In Account againſt one as Bailiff of a Manor ſuch a Year, it is a 
pl. 15. good Plea, that J. S. was his Bailiff that Tear; but there he muſt tra- 


verſe that he himſelf was not. | | | | | 
Dyer 66, b. So in Eſcape againſt a Gaoler he may plead, that the Priſon was broke 
open by the King's Enemies, or that it was burnt by ſudden Fire; but 
then he muſt traverſe, that the Eſcape was not in other Manner, or as 
the Plaintiff hath alledged. AVE | 
Poph. 67. If in Treſpaſs the Defendant intitles himſelf by the Feoffment of a 
Stranger, and the Plaintiff replies and maintains that the ſame Stranger 
(c) That did enfeoff him, this cannot be a good Iſſue (a) without a Traverſe of 


where the the Feoffment alledged to be made to the Defendant. Fe 


Parties in 


Pleading vary in the Eſtate alledged, or in the Quantity thereof, there ought to be a Traverſe; 
Yelv. 140. | | 


* Page 72 In Aſſault and Battery the Defendant pleads a ſpecial Plea, and 

Stile 150, juſtifies ; the Plaintiff replies de injuria ſua propria; upon which Iſſue is 

198, 210. joined, and a Verdict for the Plaintiff ; but in Atreſt of Judgment it 
| | | was 


Pleas and Pleading. 


* nn ” — » — * 
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was held, that the Nr was not yr in not anſwering the end 
Matter pleaded, and traverſing abſqie tali cauſa, ſo that an Iſſue might 


be joined on an Affirmative and Negative and therefore the Court or. EN 
dered a Repleader. 02 | 


If in Covenant for Payment” of Money his Deferidani pleads, that stile 373. 
he was at Liſson in Portugal at the Day of the Payment of the Money 
which he had covenanted to pay, the Plaintiff may reply, that he 
was in — without a Traverſe, abſque boc, that he Was in Por- 3 
tugal. 
Ak. Acrount be brought againſt two, and one of them pleads Ne un- Godb. 43. 
ques: ſon: receiver, chis is good without a Traverſe, that be and his Com- 6 
n were Receivers. i 
If in Treſpaſs for chaſing his Ewes, being great wt Ladis 10 as N 3 Leo I . 
driving Wen he loſt his Lambs, the Defendant juſtißes, that they. were 
Damage feaſant, and that therefore he drove them to Pound, &c. this is 
naught without a Traverſe 45 for though he might take and drive them 


to Pound, yet this ſnould have been without any SURE to them, and t Toftad of 


a Traverſe be 
_ therefore a e raverſable. wavch tot wh if wat rr. | ſhould have 


e pleaded he 
Po the Bwes gently; d oing as little. Dannsge 3s be coold; and there wbuld not ae! been wy —— 


for a Traverſe; n n . n neue) n 


— 


20 12905 E * „ N & 


. if there are two Preſcriptions, one pleaded. by the. bo by: 
way of Bar, the other ſet forth by the * Plaintiff in kis Ref lica- || Leon. 20g, 


i 
n 5 
ones e any Traverſe af 21 en is alleged i in Four, his is that hob EE 
| "92S 27242 fled en J. 10 : e 257 E 1 | 8 
NN 3 8 Des againſt ano- 
b = gg thou Rat ae 27. . 59 3 Mod, 104. 116. 


33 4 Foe 


"As ate in Treſpaſs for cutting Oaks the Defendant leads, chat he 2 Leon. 209; 
was ſeiſed of a Meſſuage i in Fee, and preſcribes to have rationabile eſto- 210. Ruſſel 
vtriun ad libit” capieng”-in_boſcis; . 8 Plaintiff replies, that the locus in FBroler. 

% Was within the Foreſt, and that the Defendant and all thoſe, &c, 
; rut e ee, e So. per lilerationem foreſtarii: 
on a Deol urrer che Replication was held naught ; becauſe the 
Phan ouf bt to h 1 leader the 1 Lo of the Foreſt, viz, Lex fo- 
reſt talis or. to have verſed the cfendant's 's Preſcription, and not 
2 have ſet forth! another Preſcripyop - in his Re eplication without a T 
averſe. | 
- Treſpaſs for ehe d down his Hurdles in in his Cloſe, .the Defendant 4 Leon. 16. 
juſtified, that, 7. F. was Lord of the Manor of. B. and that the faid — v. 
J. S. and all thoſe whoſe Eſtate he had. in the ſaid Manor, had had a PV 
tree Courſe for their Sheep in the Place where, Ec. and. that the Te- 5 
nant of the ſaid Cloſe could not there erect Hurdles without the Leave of 
the Lord of the Manor, and that the ſaid J. S. let to the Defendant te 
ſaid Manor, and becauſe the Plaintiff erected Hurdles . without Leave, ,, 2 
Sc. in the ſaid Cloſe he threw 0 down, as it was lawful for him to | 
do: The Plaintiff rep lied of his own Wrong, without Cauſe, &c. and. Þ 


it was held an ill rf ng. becauſe, the Tang had, not we l M 1 
Preſcriptida. 4 


s & 
— 
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4. Whether there may Ws a Travels. u Mane a \ Travel. 


It is laid an as a general Role that there einn be a Traveiſe c | . 
upon à Traverſe; „ that in all Pleadings whereupon a Traverſe is Hob. 1. 
H . 
| Sund. 20, 23. Vaogh, 62. 2 1 216. eien 
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vor. Iv . 
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Vid ante, properly taken, the Iſſue is cloſed $,z and therefore a Traverſe cannot be | 
. d. 3 . for a Traverſe muſt be a, material Point; and if 
* Page 73 to the Declaration it deſtroys, the. Plaintiff's Action; if to the Bar, it?“ des 
»I ſtroys what is ſaid in Avoidance of the Action; and if to the Replication, 

what was ſaid in Avoidance to the Bar, &. ſic de cæteris, and conſequently 
ga ſubſequent Traverſe will be inſignificant ; becauſe (4) when a material 
(% Tae Traverle is taken the Reſt ſtands confeſſe de. 
whatever is 83 1 | FTOVAT LL: þ f kan a; anw 
traverſable and not traverſed is admitted 1. Salk, 91. | | 


— — — — * 17 bp. 207 &. L i. ds _——— * bk. 4 2 6 206 
W DDr | # (293: $54: I 


1 This is avoided by proteſting againſt every Thing | 


# 


x 
© RE 8 
zun 
4 


r a, Concluſion ;; or, in;arker Words, che Recatd rhn< 
nee be t6 the Points are ud be = as Evidence againſt thi Party prote ſſing, as to thoſe Points 


proteſting mi Foc ny ee ry apo ape ory that eme, det 
un * | N * 2 #1 51 7 42 renn e 1 ©  .1M15UCG > ONS 


; 


[ 2 1 * 9 | ns! 42 12 * . 5 | ' 4327+ 5 4 
Hob, 104, This Rule is thus laid down by my Lord Hobart, That regular! 


5 it, and force the Defendant to accept ano 
| hi 208 i 9493 V2 ; | 47) 5% eben FO . 

20 H. 4. 2 San if Man: brings an Action of Treſpaſs for breaking Hr Cibſe bn 

12 E. 4 6. a cemain Day, if thę. Defendant: plead: a Releaſe- of Actions He” ſhalt? 

2 Rich. 3. 9. traverſe all bog ag after; if a Feoffment, he ſhall traverſe allꝰ TSH. 


er Traverſe tendered by 
Sug WET x | 3 aya4 4 „ 


Hob, 194, . paſſes before; if a Licence for once, all before and after; and in theſe 


: -- Cafes" the Plaintiff Bath it in his Choice to Leave the Traverſe, and 
| _ traverſe, the Point of Juſtification, . the Releaſe, . Feoffment or Li- 
">, cence ente may aller = Treſpaſs before, or aftet, 49d ke denn gen, 

ite Trayerſe offered, which is Traverſe after a; Traverſe, Bur 


not according to the Rule, a_Traverſe'upon'a'Traverſe to the en Re 

D ̃ ]—%%%ͤ 0m r e ee 
Hob. 104. o if en Man brings an, Action of Waſte for felling of Tlees, and,” 
lays that the Leſſee felled and ſold them, and the 'Detendant codfeſles.; 


that he felled them, but faich thar he beſtowed them in repairiog the 
Hoke: 'abſque boc, 5 the ſold them; the Plainciff may reply tha he | 
ler them not, or any lite Caſe'of Waſte, abu hoc, that he employed 
them in Reparations ;,and though this be a Traverſe upon a Ttaverſe, 

and directiy to the ſame; 


e e lidg, pet ic is our of the n 5 
Role, becauſe tue Trayerſe in this Cale was not niarerial z for the Plain- | 
"tiff might have declared of the Selig only, and the other Point was 
0 TL CCI I Co nth ddd 36: 
Popb. 107. = If Aﬀaylt-and falſe W be laid in Landei, and the Defen- 
Lear 31% dah plepds ſpeci Jotificion in (3) another: Coupry, with a Tra. | 
S. C. Para- verſe" or, abſqpe bot, r. the Plaintiff * may maintain his Action, and 
ner and Ver. trayerſe the ſpecia] Matter alledged by the Defendant, though this be 3 
ali. Traverſe upon à Traverſe ; for as the Matter alledged by the Defendan 
2LutW.1437- may be falſe; it vould be unreaſonable by ſuch Falſity to ouſt the. Plain- . 
8. C. cated, > : . . a , Ns Tel3 £4 14 56h 
and ee tiff of the Liberty the Law _ him, of laying his Action in the proper 
Point ad- County where the Cauſe ar! . 
judged, 3 1 — FP. H Arte 2 E wg. a | 
Cro. Eliz. 99. S. P. adjudged; * © | (5) "There, never ſhall be a Traverſe upon a Traverſe, but herd the 
Toes jd row takes from the Plaintiff the Liber * of 5 -x the _ o 2 like, 
e the Plainti 2 in his AQ ot the or Line, an may traverie the 5 to the 
Trareiſe, and n with a h. De the Traverſe, but at bis Pleaſure may do the one or 
the other; but when the Tnducement is made and concluded with a Traverſe of a Title hewn by the Plain- 
tif, chers the/Plaintiff is inforged to maintain his Title, and not to traverſe the Inducement to the Tra- 
verſs, c Cro-.Car.-10g, -'2 Lutws 1630. 8. . . . | . 
2 2 


| | Plb did Die 
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In Treſpaſs the Defentuiri juſtifies his Entry by, che — Oro. Car. 886. 
S. Plaintiff replies; and. he that J. S. 271 ſeiſed in Fee, and let Ther v. * 
unte him at Will, and traverſech the Command of F, S. the Befendaft Shering. 
maintains his- Plea, that J. S S. eommanded im to enter, and that he en- 
ered by his Command, and traverſech the Leaſe zt Will; and it bans. 
— demurred, ix was adhudged for the Plaintiff; that the Comman 
was — and that therefore the Defendant's Rejoin r to make by 
Traverſe upon à Traverſe is not g 
Where one traverſes a Thing whith be had before confeſſed 120 "ROY 166. 
dncided} this is merely Form, and aided upon a general Demurrer; 2Lutw. 1633. 
for the other r Parey wügůt rraverſs that Traverſe, "and" alſo the Induce- * Page 74 
nent o it. 
Where to an Inditment For böt repairing Bridg þ his Defentads ee 
plead; that 4. B. ought to repair che Bridge Seton in the Indict- 2 4 f. o 
ment, and take 4 Traverſe to the Charge againſt themſelves z the Attor- 221, g 
ney: General ia this ſpecial Caſe may 'take a Traverſe upon a Traverſ | 
and inſiſt, that the Defendants are bound to the ey and a 
the Charge alledged againſt'4, B. and an Tue oufhi to be taken on ſuch 
ſecond I raverſe; and the — General may afterwards ſurmiſe, tha 
che Defendants are bound to repair ĩt, ir, and chen the whole Matrer ſhall 
be tried by an indifferent Jury. . 85 
80 though reg regularly a common perſon cannot take” A ET T Vangh. 62, 
rege. ye t the King by his Prerogative m ay, u a e diſcloſed i 
— of the N deſert RET Title, 250 hag ra += y 2G | 
—— abet though! chis de a Traverſe dry a ' Traverſe, this vide Title 
rg i W's Prerogati vo. 
In Debt on an Obligation conditicnnd to appear on a Bill of Add Lev. 192. 
returnable die Sabbati il ' Þ quinden” Paſeb., the. Defendant A: Saund. 20, 21 
— was afreſteck on a Bill returnable de Veneris, a5 pleads the Sta- N 5:6 
te of !23H7 6. (e. 9. ) and that 5 "Bok was given for Faſe and Favour. . 
Tin Plaintiff replies, that he was taken on a Bill returnable die Sabbati, Jen 
and not die Yeneris. The Defendant rejoins, that he was taken by virtue 
an returdable die Ventris, ab/gite hoc, that he was taken by virtue 
a Bill returnable die Sabhati ; on which the Plaintiff demurred : And 
it, was; argued, that the Rejoioder was ill, and à Traverſe upon's'Tra-- 
ri 3:for. when the Plaintiff replied, chat he was taken by a Bill re- 
ble dis. Sabbati & gon die: Heheris;, the & non dis Veneris was a 
Tlavere, whereon the Jefendant might have _ and taken · Iſſus. 
On the other Side it was argued, that the & nog was not any Traverſe, _ 
ar leaſt -nar-6/$62mal*Tha\erfe:” br Nth he Books mention, that a” 
Traverſe cannot be taken on a Traverſe and to, ve joined Iſue on the | 
i9: now-die-Ventris would have made an imimateria Tide for it; lr 1 
not whether he were taken by virtue of a Bil re returnable die Veneris, or | 
nog f for if he wert not urfeſtech on a Bill "returnable die Sabbait,” Fun 
Bond is void by thESratite'; büt if he were ken on à Bill reru n 
3 *tis good, for that only ds trayerſable and ttiable ; nd e 5 
the Court. 55 DD : 
In Dette upon; a en fot 2571 l was 0 6. this. ect s, uwe ie. 
The Defendant did dle 5 bis" Heart" before God, that be had" tale N *” 
the Plaintiff to 143 7 fe, as ſor Bad lev Bl fr bor ee and be 
marie confirm the ſaid Plaiht 75 tba be bad no De Men but to perform hi, 
Promiſe -ofvreſtid, * be"' (the aid Lk 5 ) Wa himſelf by | the ſame | 
Dead t pay unto" the \Plaintiff 200 L if pen £0 be ſo baſe 4 
# 2 ban bis Word; W, #8: FF ables dey 
He (the Plaintiff) wag good R. Ad e 
&T; The Breac ned yas, that he had tendered herſelf to marry 
the 3 dut 1 he refuſed, foe afterwards” —_—_ e 
1 o; 
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Woman, per uod atio accrevit. 


the Traverſe in the Bar, ſo that it is a Traverſe upon a: Traverſe; 

_ which the Law will not allow; beſides, the Words of this Deed are i - 
10 præſenti, and not executory, but declaratory of an Act executed. On 
* Page 75 the other Side it was argged, that the Words in this Deed are ſufficient 
do create a wrong Contract, and that of the higheſt Nature, for God ig 
called as a Witneſs to it; and theſe Words cannot import any other 
Senſe, but only a Contract to marry the Plaintiff: That the Traverſe in 
the Bar is ill, becauſe it is too large; for the Deſendant had traverſed more 
than was alledged in the Declaration; ſſ. abſque hoc, that he had refuſed 
to take the Plaintiff for his Wife before ſhe had refuſed to take him fur 

her Huſband, ſo that he intended to make this Ciroumſtance of Tims 
Parcel of the Iſſue; whereas there is no ſuch Circumſtance. alledged in 
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1 ſtance of the. Matter of the Bar; and of this Opinion wat the Court, as: 
well to the Pleading as to the Matter in Law. 
7 e 7 no 1659086 0: lanofiboro noimgtltO re no d al 
f i 2 _ N „0 VER + Why AY Wa Va 1 L Nr 5 ; | 24-1 oy N 
IJ. T's, what Point the Traverſe. ſhall be taken; and therein 
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2 Sand. 5, 28. Herejin the general Rule is, That the Traverſe muſt be taken 3 
6 Co. 24. a. ſome material Point alledgedyby the adverſe Party, which, if found for 
Rol. Rep. him who takes it. abſolutely deſtroys the adverſe Party's Right, by 
Oster 217. hewingy that he hath none in Manner and Form as he hath alledged;' 
d (a) A Tra- / PST weonsr w 11 * 
Ii verſe ſhould A tn t woo pen ea hon ©5 261 Te, 1 PEN! 64h, 744,200 e 

be always of ſucl Part, as if found for the Defendant deſtroys the Plintifs Action. Comb. 324. 


e r, . 301Bu61 1 
Poph. 161. If in Covenant on a Charter-party the Plaintiff declares, that upon 
e eee 
Bendl 116: PAY ſo much; the Defendant by way of, Traveiſe ſays, that the Ship 
Palm. 30. a OL e ic 5 Windiz and _ — Addi an ill. Traverſe, 
8. C. Ce- ngt being to the principal Foint, gr. Giſt of che Action, which is ihe 
ble v. Clobery. going of the Ship, and not the Nature of the Wind. 's 21009 2dr 
ö Lutw, 935, A Traverſe: myſt er to ſame Matter alledged; and therefore, 
1500. Where in falſe. Icptiſenment the. Defendant. juſtified: by Proceſa out of 
2 © an [nferior-Court,, and the Plzintiff replied, that the Cauſe of Action 
accrued out of the Iuriſdiction; ab/que, boc, that it accrued within the 
Juriſdiction, the Traverſe, is ill, being of a Matter not alledged before z | 
but it was held, that this being, only an immaterial Trayerſe, no Advan« 
rage could be taken of it on » general. Demurrer and that then the Re- 
ſidue of the Replication ſhould ſtand go dll. 
Sand, 1. If any Thing in the Count be traverſed, it muſt be ſuch Part as, if 
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Vaugh. 3. true, is conſiſtent with che Defendant's Title; and if falſe, or found 
S | againſt 
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againſt, the Plaidt th blech deſtroy | his Title; nay, if = Show. Parl. 
1 rayerſe 1 no 5 7850 che Plaintiff, then it * th Khateyer comes Ca. 220-1, 
of the Dei fendam . 
In a Scire Facias againſt A. and his Wife, recit that, the Wife Cole 1 
dum ſola fuit recovered in the King's Bench, in an Action upon the #' 
Caſe, 261. 135. 4d. for Damages nd Colts, and had Execution of " < ay ; 
theſe Damages, and is thereof poſſeſſed ; and whereas afterwards the 
ſaid Judgment was ramoved by Writ of Error into the Exchequer 
Chamber, and there reverſed, and Reſtitution awarded; and afrer- 
wards ſhe took the ſaid 4. to Huſband: The Plaintiff thereu 
brought this Writ to have Reſtitution. The Deferidaht'pleaded, that 
by Hh Reverſal had, and before the Purchaſe of this Writ, he _ | | 
| 8 p Fad Mandy prou * 4d. abſque | 
* chat they be 7 a ſai out; And ee Demarrs! * B 76 
the Plea and 8 were both held ill; and 1ſt, Three Judges held * f 
the Plea ill, becauſe it is grounded and affirmed againſt. a eoord; for 
a.Payment being againt Matter of Record cannot be a Diſcharge, un- 
leſs by Matter of Record. 2dy, Admiteing it a good lea, yet it is il 
as lender for he doth not rely upon it, but traverſeth that which is not 
materiah, viz. abſyue bor, that he is Sc. which, was idly 


0 * 
alledged; and nc Tate 2fthe ne and by this T Travetſe he 6 
his Pleading of the Payment, which being (a) 1 hp 0 * for Cauſe (a) That 2 an 
of Nemureer, good © Demurtor is Sed er But Rear held, ment mdr by 
had b en Pleas. if he hog relied th c beca © vers, 15 is 
I rc y, the Patty is ſatisfied ;, wm ha N chen G 6s Kr i 27 Elz. c. Go 
Fa may 5 P eaded in inn age z * an an E. Hope, be MAY unleſs it be 
plead, that the gil FED * r NON 1759 „er ſpecially de- 
Fi ſuch like, G. 92050 —.— i and there- - pared thy 5 
8 Foe wich th io oY Jop hg % bs 9 Swen Wc vote. 151. 
e F aintiff. en ICE FOR ' '$ SJ $0, Ent. 
| x 29! 05 UC I Flein . Jae. 50g. 
In Treſp 27 f 1 oe Sth at t Plaibri enge e 
eine F. 735 LN 8 12115 «0 0 Ve 10 
that — defer 


& 5. him, oo u. 1 
lie e re 2 Nn * 


nded*to tlie Pune | Penn 
plies, that he was wok of the Lands, and — the Diſſelfin e 5 


+ All Matar 
4) — Bien it was 555 Na 25 28. * f ech the NeCenv 6 Relengein 


e traverſing the Ejectment are 


Di mal ma =o an Eod fu. all. 4% * well t being the non, iven in, 


Sola Va 1 Wat eſcent e kay 1 have, been. 8 

Erle cd. Eq pany IF the | 
by reger of he Coun; ie. foal be made CO tay Proceed, . nn 
ORs rund enter into the common . 
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"Eraqnfs apo the: Caſe bro oght hs Bil in the Wing! ;' en thay the Cro. Can. 
Defendants Father held of wp ſuch Land by Knight's Serviee, and: 4randel,v, 
died in his Homage, bis Heir wirhin Age, and that he: tendered: unto Str.. 
him a convenient Marriage, and: ſhemscwllat, &c and demanded: of him 
the Value of the Marwagn,. Sc. The Defendant protefando to the Te. 
nate pro placito: tra verſe th the Fender, r. and! herrupon the Plaintiff 
demurted : Aud it . dies nn for rhs Soren is 
nat rata.” ye * 1 Why was 


not the Ten- 
der traverſable fob e Wards of ay Deron 6 tho i a Marg cones * not . 
or r proper, b bow copld.th could th aintiff be  intitled. to recayer? / 


vIf the Plaitt in his Re plication f forth a Gran b RET vel 
L. ds Nl. 1. a IT and * ner ce al; and the toy 55 Lav 7 th 
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'Pleas and Pleading. - 
Wy Rejoinder maintains his Bar, and traverſes the Grant to the Defend- 
ant the ſaid Day, and by the ſaid Seneſchal, the Traverſe is ill; for the 
principal Point is the Grant, which may be at another Court and Day, 

He might and by another Seneſchal, and yet good. © 01 
have traverſed FCC | e e e e 
the Grant, in Manner and Form, Cc. | COT vx 391 60 


Velv. 122. If a Feoffment by Deed ſuch a Day be pleaded, there can be no 

| Traverſe to the Day, becauſe the Eſtate paſſes by Livery, and not by the 
8 he 25- A Difference hath been taken between pleading a Feoffment and a 
| —— = 5% Grant of a particular Eſtate ; that in the firſt Caſe, if the other will in- 
Helyar's Cafe. title himſelf by an elder Feoffment, he ought to traverſe, but not in the 
2 Vent. 212. laſt Caſe; becauſe a Man may come to a Fee-ſimple by divers Means, 


S. C. cited, yjz. by Diſſeiſin and Tort, or by lawful Means; and therefore, when 


8 one intitles himſelf to a particular Eſtate by an elder Grant, he ſhall not 
and aided by traverſe the laſt Grant, but ſhall compel the other to ſhew by what Title 


the 27 Eliz. he claims it after the elder Grant. 


=_ | | 85 2 46 b ; 188 N 
81 The Party having the elder Grant may confeſs the other, and avoid its Effect, by ſhewing his own.; and 
if made by a different Grantor, he ſhould ſhew that before ſuch other Grantor had any Thing in, Ac, his 

Grantor was ſeiſed, &'c. and made ſuch elder Grant, | | FVV 


Marc. 21. A Man pleaded a Deſcent of a Copyhold in Fee; the Defendant, 
| to take away the Deſcent, pleaded, that the Anceſtor did ſurrender to 
the Uſe of another; abſque hoc, that the Copyholder died ſeiſed: And 
the Opinion of the Court was, that it was no good Traverſe; . becauſe 
he traverſed that which needed not to be traverſed ; for being Copy- 
* Page 77 * hold, and having pleaded a Surrender of it, the Party cannot have it 
a again, if not by Surrender, as in Hellyar*s Caſe ſupra; for as none can 
have a Leaſe for Years but by lawful Conveyance, ſo none can have a 
Copyhold Eſtate if not by Surrender. | 
In Treſpaſs the Defendant pleads, that A. was ſeiſed, and infeoffed 
2 pl. 365. B. who infeoffed C. who infeoffed D. whoſe Eſtate the Defendant hath; 
8. D g 4 in this Caſe the Plaintiff may traverſe which of the Feoffments he 
that where pleaſes. 8 | | | 33 11 N 
there are HD 


ſeveral material Things alledged, it is in the EleRtion of the Party to traverſe which he pleaſes, 


Sid. 227. If in Treſpaſs or Caſe the Plaintiff declares that J. S. was ſeiſed in Fee, 
Palm. v: and made a Leaſe to him, and the Defendant pleads that F. N. was ſeiſed 
Hals. in Fee, and leaſed to him, Sc. this Seiſin of J. N. ſhall be intended by 
D.iſſeiſin, for he ought to have traverſed the Seiſin of J. S. and ſaid, that 
long before ſuch a one was ſeiſed, Sc. * nb 

Cro. Jac. 68 1. In Treſpaſs the Defendant pleads, that long before the Treſpaſs one 
2 Rol. Rep. James Siepbens was ſeiſed in Fee, and 12 Eliz. infeoffed Thomas Norwood 
1 8. C. to the Uſe of James Baker and Mary his Wife, and the Heirs of their 
3 Bodies; and that they had Iſſue Henry Baker, and died ſeiſed, which 
| deſcended unto him, and from him to his three Daughters, and juſtifies 
by their Leaſe, and gives Colour to the Plaintiff; the Plaintiff replies, 
that long Time before the Treſpaſs Sir Thomas Tyrrel was ſeiſed in Fee, 
and gaye it to Edward Baker and Foan his Wife, and the Heirs Male of 
their Bodies, and that they had Iſſue the ſaid James Baker and the Plain- 
tiff; and that James had Iſſue Henry and died, which Henry died without 
Iſſue Male; wherefore he as Heir Male entered, and that the Defend- 
ant committed the Treſpaſs, Cc. and traverſeth the Seiſin in Fee al- 

. ledged in James Stephens; whereupon the Defendant demurred, and 
ſhews that he traverſeth the Seiſin in Fee of James Stephens, whereas * 

; - ; ought 


9 * 


— — 3 


8 


* D 


ought to have traverſed the Giftin:Talls which in the principal Matter m 
th Bar ; but the Court held chat ĩt was in his Eledtiohceb annere the one 
or che other. 53819 | 13410 115 45 "IS ür SI1EV RI 
Where by the 6 Iaducement or Cöbveytheę »f0:the- Action Abe De- Dyer 1 b. 
fendant is ouſted of his ) Law, there the Defendant _ as.well traverſe Diee ET ; 
the Conveyance: as the Gift of ws poorer I 

But c 
Where a Diſleikin | is aeg 45 by 1 of Con rey the Tile RPA 91 8 the Patent? 3 _ not 
be traverſed. Dye 5585 b. pl. ere the Conveyance.to the Agion is that which doth in- 


[title the Plaintiff do the OK * . 4 Ne bree if the — cannot x wage bl Law; otherwiſe 
where nn TR INE Cre. Elz. 159. 201. 25 as e 91797 


N * 1 ” =. k 
Uno „ i 55 n Men SE) 


* * 


In Afumy ; chat ſacty: buy 45 44. upon an Ace be- 8 234. 
twirt Joy ** 4 ant was found in Arrear in ſuch a Sam; and x LAY 
aſſumed to pay, &c.” the Deferidant pleads chat ſuchia Day 4 Jac. they 5 73K r 

acebunted, and then he was found in Arrear ſuch:a: Sum as the Plain- Datk, © 
tiff ſuppoſed, and that the ſame Day he made an Obligation for the ct.” 
Payment thereof, and traverſeth that any other Day after the Obliga- 

tion made they accounted together prout, Sc. and it was thereupon de- 
murred; for that the Account (which is the Cauſe of the ¶ſumꝑſit) is not 

— nor the Time, for it is but an Inducement and Conveyance 

to the Action : But the Court held that the Account which was tlie 

Ground of the Promiſe was well traverſ leg ere ay OO $6 587069 
for the Defendan t. el 50% Ns A oa 
It is ſaid, that the Danfideraticnzaty Promiſe 3 is never traverſable; nor 
allowed. to be traverſed,. but tis the Promiſe itſelf which is oaverlibhs, 3 
but herein a (c) Difference is taken between a Conſideration of a Pro- Page 78 
miſe which is executed, and a (Conſideration which is Fe ht that Cro Elis. 201. 
the een traverſable, but che other is. 4". Rol.Rep.43, 


#3 © tl 401. 


Carth, I "0.7 The Difference between x Promiſe upon a Confidermion executed and executory is, that 
in that executed you cannot traverſe the by 8 re 5 1 ** paſſed . incorporated, and 
coupled w with he TI. 2 1 106. ws ö 


2 dom hs th « "He | 4 | 
LEVY Als „ 18 A-: 18 : 16 1 ray” « == 
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1 
9 # 


In Hover and Coiverfion the'Converſion i is Greed; for i it is . Cs. ae 
Subſtatice of the Action, and the Tort ſuppoſed'in him, and fo may well 2” 


be traverſed z for if one finds e but doth not convert them, 
Action lieth, Vf. 


for this vide 
no Title Trower . 


; pi”) 3. W med G3 104 1. | Yrs « HO 
1 . 

To Debt on an Obligation ue” 100 - dated 1 12 7 10 0 1. with Cro. Jac. 501 
Condition for the Payment of 38 J. at the Eyd of ſix Months; ; the De- 3 v. 
fendant pleads the Statute 2 1 Fac. 1. (c. 17.) of Uſury : The Plaintiff re- Rs 
plies. that he lent the 504, for a Year, and that the. Defendant ſhould : 
pay 8 J. for the Forbeatance for a Tear; add that, by the Scrivener s 
Miſtake, it was made payable ar the End of Half a Year. - The R 
fendant rejoins, that the Lending was only for half a Year, and that he 
was to pay for it 8 J. for that Time; and traverſeth, that upon the ſaid = 
12 Fuly it was agreed the Loan ſhould be for one intire Tear, or that rage 
ſhould forbear it for a whole Year. And it was held, that this Traverſe 
in the Rejoinder, making the Day Parcel of the lde, was wa and chat 
the Agreement only was traverſable: '. ; - | 

Ia Treſpaſs for Goods carried away, or Battery, or WW X'S 8 co. Lit. 283. 
ment, if the Defendant pleads that he is Not guilty in the Manner as . 382. 
the Plaintiff ſuppoſes, and it be found that he is guilty at another: Day, Leon 39. 


or in another Town or County than the Plaintiff e es, yet he ſhall f 1 


Rol. Rep. 26 
recover 3; for in tranſitory Actions the Defendant thall not traverſe the 285. ep. 269, 


County or Town where the Fact is laid, without ſome ſpecial Cauſe 
| of TOs which is ſo local that it cannot be in another 
Ro 1 Place; 


—  — — 
n = Jn — henna. 
ww. _ | 101 as + + 
— SE _- —_ 


—— — — 
p — 


— l B — 
eee 2 oy l 
- —— —r K EY — 
— 
— : 


— 
— — —ͤ — 1 Re EE 


el. N 5 
5 855 Er | 8 00: 588 05 clic Loo he Ml 


there mmm of. both. 11 


Peg and; picading. 5 


Place; as where a Conſtable of a —— another arteſts: a e 
for a Breach of the Peace, in which Caſe if an al tion be 3 oy vs 
him, he ſhall traverſe the County, and all other Places vine 
oh a) go, His whereof he s Conſtable N ochere ch Defendadc ic ſes Dachs e- 
adj kg feaſant, S.. 11 97003 Sos ( ain to baſk 2 3npbas 
judge 


es ye" 005 5 2 wilt 


' Cro.Eliz, th In falſe I iſonme for i ipriſon Sap at endan 
'Chableigh v. ifies, eh BUF 1050 inp 5 1 EY chit 


U cg Ake bellion 3 2 ge, that bs 15 dene 
| that the Traverſe was not good, the Cauſe of 4422 
and therefore he might have juſtified in the Place where the K was 
brought; atherwiſe if the C mmiſſion had been 9919 7 £0 0/208 [ag th 
and of this Opision Was Hay. Duo“ 583 dt eh iir ais: 


Co. Elis 05. In Treſpaſs far ſan Aſſault and Battery thigh; in  Eondens the'-Doſtm- 


Peacock v. dant pleaded, that the Plaintiff entered into his Hauſt in Malti in 


 Peacoik the County of EEx, and that he plliter mans | inpifuitr: to put hm aut 


of bis Houle ; abſaue bac, that is guihy are Mlalubam, nod us 
was held a good raverſe, the Cauſe of Jud Juſtification,” diz, tha De- 

fence of his Houſe, being local 1 %u if the Juſtification had bren 

KC and tranſitory, and ſuch AS; might have been alledged in a 
ace, | „ 500355 $4 1 1 Fob! Vit 41.9 41 3f. *% „ 2 415 1 | 


Cro. Jac. 44, | In. Treſpaſs laid 5 Edipbridge-in Ginivat. Cant. far killing his:: 


45. Wadbnft the Defendant pleaded, that J. S. was ſeiſed in FeenoF:a'Wharen 
v. Panne. N, in the fame: County, whereof he 3snand-then:wiasWarzency, and: that 

hie Dog was divers Tuges killing Conies thęte, and therefore, finding 

bim there tempare gin c. running at Conies, hef ttete killed big; 

> Wwe hoc," Ao. hat. be is) gatdtyil pud Ediakrigge:proty S And an 

Demurrer it was objected, that head sraver&d ah: Place: ny, Ge; and 

= not traverſed 1 fo Places : But the — 1 that the Traverſe 


ai mn De of pom eg ei Pe the fe neck te 
'T reſpals of Aſſault, Battery, and Woundin 555 in 1 the Hake. 


51 Vo- 


e Vi 1 e 
e 


- which he ought not bo have done: But oy held. it we a 


| Hr th r the Justi on 55 e Nec ee whe 77 the 
| | ', 0 ot e Hi 4 e 
the 40 1 Rey: o Jon by tr 5 00 che wk 


1 75 jon. 2 ; oh os 


I a Man pri ion ok Treſoth FRET is Cl 
Hob. 104. 41 5 * 5 i 4 19 8 5 babe 8p"? ED wi 15 
bet 


judged, _ 


Carter 307. I i Tref 8 Feoff ment, he 1 2 raverſe : all Erehia 


Sid. 293•4· ie 


8 
— by before; i OGH Bf] neg all 9 AP 4. . 27 605 39 
. „ ö 


307. 2 Mod. e 'That where the Jukifiation pre wt Ne rt e 
31 | - TOLL 11 1870101 ls TR, 
; + | 58 S109 3 $8 | 1 
3Bulſ. 209. - Treſpaſs laid t to ey Sins I Mas; PL, WAI pines Releale 
Boy. 8. 6. made to him 1 Juri, and traverſes, ab/que e da: was guilty at 
49.2 any other Time after the firſt of an; an he was held an il Trayerſe ; 


| Kk. . for the Day n ot being material in Treſpats,! he ought 18 Have. I 


abfque hoc, that he; yas arg Ho orchfter 1 Fane. 0! 
Co. Eli, 87. If in Treſpaſs for en ul Houſe: tlie ' Defendunt px nchen was 
Higham v. the Freehold of F. S. and 1 27 Biz. 4 Vean before the Treſpaſs 
ans. hs" and traverſes the Time befors 27 Eliz, 1 lays. nothing as to 

4 the 


| Pleas and Pleading, 
the Time After; 3 Traverſe is 17 fag when he eads. his 7 TR 
hold, or b one it 25 be inten e = | * med 
* che nnen be ſhewo, and erh 0 need d 1 che Time 4 
te, 2 f  eignt'9; 1 70 no! SUS 0 
FHereip: alſo ig Heß bach been. agreed, that; where 4 888 8d. 2 
Prov is brought, in which, the Lig is not material, there, * Kid. 8 
raverſe to the Fact charged. upan the Defendant, he wulf e add ab/que 822, 125 bo 
boc, that he..was guilty. either before ar: after; but where the, Tig 
traverſed is not to the Point of the; Action, (though the. Caſ 32 
ſos, chat, if it happened before ar after, the. Aftion might. e the 
Party need not add abſque boc, that. he did it befor or after, 5 this, 
whether the Traverſe dae in erte Plaingiff's,l art or the e 


ant's. Tl 1163 $61 maids ino 200 142 | 

Ia Caſe upon ſeveral, Promifes, .ch Statute &. Capone of 1 400 - Mod. 16. 
Thirds was pleaded in Bar; but the laintiff ſn ewed ; the Contract to, Beverly v. 
have been ſince the Time of the ,Stacutez, which, the ENS did not Pin. 
travetſe in his Plea, as he ought 70 have done 3 and therefore; Judgm 
was given for the Plaintiff; for if you vary from the Tiche ! in the 
ration, and make ſuch Variance material, you ought to traverſe the Tie 
in the Declaration. 

Treſpaſs and kmpriſaqment laid. che ficlt. of, May. 17 Car. 2. The D e- Loy 216. 
fendant Juſtißes, 1 a; Copeniry, to e him for a Breach of. the; Law v. King. 
Peace made upon him in the. bee of Off, for which ha C 
reſted him, — catried him e the Mare. and traverſed all che 
Time before he was Shen, © or afterwards, 3 and the T Traverſe. Ad; 
judged good, though. it was objected to he too (a) . FAT 05 Ir the 


Traverſe be 


taken more darrow thin it need, being to the Prejudice of the Party, no jan 2 Lev! 2 . ut 
where ms Traverſe contains more than is alledged 1 in the Breach, it 18- not So. i 31 Ve 
Neyo wdo tt geg Jon 30) $name n to 1 
"2x01 in \ EjeQtinent the Defendant pleads 4 Sooner of a Copyhold By Seel 250 
the Hands of J. S. then Steward of the Manor, and Iſſue is joined; Vd v. Butts 
abſjur bac, that he was Steward ; this is naught, for the Traverſe ought 
to be general, that he did not ſurtender; for if he were flot Steward che 
Surrender is vod fo of Surrender rer into the Hands of the Te age 90 
nant of the Manor. D 207 enen eee 7 
In Battery, the Defendane pleads a Judghnent' obtained: by 2; his 3Lev. 113. 
Father, and an Execution theteupon, whereon the Goods of J. 8. were 1 
taken in Execution; and that the” Plaintiff aſſaulted the Bailiffs, and v. Nun. | 
. would have reſcued Ihe Goods; Whereupon in Aid of the Bailiffs, and 
by their Command, the Defendant molliter manus impoſuit Upon _ 7... 
Plaintiff to prevent his Reſcue of the Goode. The Plaintiff replied, Wo" Ae 
ixjuria ſua propria; abſque boc, that the Defendant by Command of n On 
Bailiffs, and in Aid of them, to Fade a Reſcue of the Goods, = TOs. 
whereupon the Defendant demurre generally: Arid upon ihe Bt * eee. 
was reſolved, 1, That the Replication in traverſing the Command of 
the Bailiffs was not good, for he might of himſelf do that to prevent the 
Reſcue,, which is a Tort and Breach of the Peace.  2dly, The Defendant's 
Plea is ill, for the Action was brought as for a Battery at D. and the De- 
fendant juſtifies at S, in the ſame County, whereas the Bailiffs have Au- 
thority through the 'whole County, and therefore the Cauſeof Juſtification 
in the ſame County not local; ſo that he ſhould have conformed and 
juſtified i in the ſame Place, belag the ſame Courity where the Plaintiff de- 
clared; and if the Place had been material, he ought to have traverſed all 
other Places within the ſame Seen & Jie 1 via data the Plea 
was held ill. © t Total ny 
In Replevin the Deſendant wükes Conuſance as Bailif to 7. G. Plain: Salk. 107, 
tiff pleads, that he took them de injuria ſua — 8 W Loc, that pl. 1. 
You IV. | Z he 


as. _ 


— 


4 6 . och. 66 4" 4 * 2 


| Pleas and leading. 


— waa 


Trevilian v. he was Bailiff to J. S. To which it was demurred: And after Argu- 
Pyne. ment the Traverſe was held to be well taken; and à (a) Difference 
() For this obſerved between an Action of Freſpaſs Quare Clauſum fregit, and an 
en Action of Treſpaſs for taking Cattle or 1 levin: In the firſt Caſe, if 
Ra Rep. 46. the Defendant Joltifies an Entry to the lofe by Command, or as Bai-, 
2 Leon. 215, tiff to one in whom he alledges the Freehold to be, the Plaintiff ſhalt 
Yelv. 148. not in his Replication traverſe the Command; becauſe it would admit 
Comb. 471. the Truth of the Reſt of the Plea, viz. that the Freehold was in 
Se J. . and not in the Plaintiff; which would be ſufficient to bar his 
Action, whether the Defendant was impowered by J. S. to enter or 

not; for it is not material that the Defendant has done a Wrong to 

a Stranger, if it be none to the Plaintiff; but in the other two Cafes, 

if the Defendant juſtifies taking rhe Cattle as Bailiff to J. S. in whom 

he lays a Title to take them, as for a Diſtreſs, or other Cauſe, there ir 

may be material to traverſe the Command or Authority; for though 

J. S. had Right to take the Cattle, yet a Stranger who had no Au- 

thority from him, will be liable; ſo that both Parts of the Defendant's 

Plea in this Caſe muſt be true, and therefore an Anſwer to any Part is 

ſufficient; ſo in Trefpaſs for taking Goods; alter in Treſpaſs Quare 
„„ SRL op „ TIA C2 53304 

3 Lev. 200 la Replevin the Defendant made Conuſance as Bailiff ef J. & for a 
2 V. Rent- charge; the Plaintiff in Bar fays, that he took the Diftreſs without 
, the Privity or Command of J. S. and that ſuch a Day after the Diſtreſs 
J. S. came firſt to have Notice, & deadvocavit captiones præiligtas: The 

Defendant demurred generally. ' Ez x Cur, The Bar is naught, for he 

ſhould have traverſed his being Bailiff; and he was ruled to replead ac- 

cordingly, and to mend his Bar, paying Coſts, and go to Trial upon If- 

2 Sand. 160, If on a Preſentment for not repairing a Highway, it is alledged, that 
I „„, ide Defendant is chargeable rations (chu quarundam terrarum parcel? 
abet,  difle peciæ terræ, &c. dig communi alta via Kais incluſ* & incrochint ;, 
the Traverſing the Ratione tenuræ is ſufficient, uithout anſwering to the 
Iacroaehment, being the principal Point to be traverſed. | ” 


page 81 A Traverſe mult be taken to ſome Matter alledged and therefare: 


1 


Lutw. 935» where in falſe Impriſonment the Defendant juſtified by Proceſs out of 
1560. inferior Court, and the Plaintiff replied, that the Cauſe of Action AC- 
crued out of the Juriſdiction; ahſſue bac, that it accrued within the Ju · 
riſdiction; the Traverſe is ill, being of a Matter not (4) alledged before; 
6) Mere. bus it wag held, that this being only an immaterial Traverſe, nd Advan- 
Suppoſal is tage could be taken of. it on à general Demurrer, and that then the Re- 
not traverſa- ſidue of the Replication ſhould ſtand. good. 45.24 iQ. 365 x" nn 


ble, no more Thos 3 8 V 
is Matter alledged out of due Time, nor Matter immaterially alledged. 2 Salk. 628. pl. 2. L. 
Raym, 349.— But whatever is neceſfarily underſiood, intended and implied, is traverſable, as mach ay if 
it were erpreſſed. 2 Salle. 629. N. G6. Gi 9s NCT ras 


— 


—_þ 


Sid. g6 In Caſe againſt a Sheriff for taking inſufficient Bail to the Intent to 
7 . deceive him of his Debt; the (e) Intention to deceive is not trav erf- 
Matter of able. | kW OE 1 FCC * 8 
Intendment a e 


is not traverſable. Sue 383. Leos. 3e. 8. P. Nor Cauſe of Suſpicion. 3 Bald. 2. 


Show. 271. In Ejectment, Antient Demeſne was pleaded in Bat; Plaiaciff replied, 
| that the Lands are pleadable at Common Law, and traverſes, that the 
Tenements are Parcel de Antiquo Deminico; and it was adjudged ill 

on Demurrer z becauſe he ſhould have traverſed, that the Manor was 

— Demeſne, or elſe, that theſe Tenements were held of the 

anor. 5 | pry 


3 . 


a 


— 


there” were ſeven Years Rent © {p*cial the 


being behind, ſhall have Li- 


i ber goa en verſe the ſpe | 
be ſpecially traverſ©d, which pro- 


reed ne by pred Lg 


* 


t ead Covenants performed, \ Rent is or ig nat in Atrear ? If there'is not any 
1 —— Defendant ſhould plead N. b A ty l Arrtar, — Mould — 
the Court to ſtay Proceedings, on Payment of all Rent in Arrear, and Coſts: If there is any other Breach 
| of Covenant aligned, Plaintiff may go on far that, ||, hoe tall: ads Sion fn] oi 
o 121 wa pr nd he # 99 © 1118181 5 ,9honenir 1 . 
In Debt on a Jodgment obtained 1 May 4 Car. 2. before the Mayor Lev. 193. 
and Bailiffs of Norwich,” at a Court then held according to the Cuſſom Pi v. Rel. 
of the faid City, the Defendant pleads, thut the Court there, according 1 
to the Cuſtom, Sc. is held before the Mayor; ; bees that be reco- 
vered at the Court held the faid 1 May before the Mayor and Bailiffs, ac- 
cording to the ſaid Cuſtom. And upon (4) Demurrer, the Traverſe wos () That it 
held ill in traverſing « Matter of Record which is not to be tried per pais, would have 
and in (e) joining che Matter of the Cuſtom, which. is triable per puis, been good 
with the Matter of Record; but he ought to have pleaded Nu liel Re- after Verdict. 
cord, which would have made an End of all, or that there was not any Hob. 244 


ſuch Cuſtom, and have tried it per pais; it was likewiſe held, that mak ( AN. 


ing the Day Parcel of the Iſſue made the Traverſe ill. - verſe mult 
8 4 e OZ AN ; not be multi- 
- farious, but to a fingle Point. 3 Lev. 40, 4. Traverſe mul} not be complicated, ' Skin. 63, 64. 


14 4 1351 f 


Debt upon an Obligation to the Sheriff, conditioned to r OA 2 Lev, 134. 
1% Mavis ad en Ge. Deferidacn pleaded-rhe Statues 23 Hl S. Cet, Ce, 
c. 9. and that he was taken and impriſoned Viriute brevis retorn guindew* 

Marin, and that the Obligation was taken for Eaſe and Favour. ThñBñe 
Plaintiff replied,” Auter brief retorn' oftabis Martini, and that he was 

taken and impriſoned upon that; abſue bor, that he was in Priſon 

Virtute brevis retorn' quindena Martini. The Defendant demurred gene- 

rally. Saunders argued, That the Traverſe was ill and immaterial; for it 

matters. not whether the Writ was returnable 'Qgindeng Martini, or not, 

* but he ſhould have cancluded Ed bee pargtus of werificare, and left the * Page 62 


Defendant to traverſe the Writ returnable OFahis Martin/ z and upon 
this Traverſe no good Iſſue can be taken; for it is not material whe- 
ther any Writ was feturnable uind, Martini, or not; the only ma - 
terial Thing to maintain the Goodneſs of the Obligation is this, that the 
Writ was returnable O#abis Martini. Sed per Curiam, If the Traverſe 
be immaterial, the Defendant waving that ſhould have traverſed the. . 
Writ's being returnable OFabis Martini, but they held the Traverſe was 
well enough in this Caſe, it being taken to the moſt material Thing 
—— Bar to avoid the Obligation; and they gave Judgment for tbe 
aer eee 20G en,, at's eee | 
In Debt on « Bond made by a Priſoner to an Under - Sheriff, condi- comb 245. 
tioned to pay 601. the Defendant pleads the Statute 23 H. 6. c. g. of Feder v. 
Sheriffs Bonds, and that this Bond was made for Eaſe and Favour, and fo Hai. 
void by the Statute. The Plaintiff replies, chat it was for the better Se- 
curity of Money due to himfelf, and traverſeth the Eaſe and Favour : 
And herein it was adjudged far the Defendant for though the Traverſe 
be good, yet the Inducement being il}, in not ſaying that it was pro bono 
S vero debito, the Plaintiff cannot recover. | 

If 
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| 6 r ſtapping of three Windows, the De- 

1 "As, 4 fe f | o of them, and averſes the < top 
u a 11 a . N . N | : = : f 

Sand. 268, Ping of three Windows, the, qucement g 


Jh. tiff 's Wife, and he, as her Adminiſtrator, brought the Action; the De- 


en ge Aden, dich dealt dg fn Pe fe. 3 Bron 
and le, goes 0 all three, which, ought not ig bez for if the Defendant ha 


0 Dum, uſted, and then, every Parr of the Injury alledged-by che Plaingi® had 
and in which been put id / e gs IT hong yy 9/4; oe « 


SAME en ·˙⅛wüꝛůĩ ESTs ] ðͤ Ce Eon RP 

is to recover ĩn Proportion to his Lok, every, Part is to be put in „ on Holt 
8 r "ITN i egg 4 ; FR OEFISY J ? 1. 51644340834, h u 22 

Aa 2002: wie 41 9150153] e et $4531 619471 is 30 26681 ao opt woo u og; 

Vent. 70. In Aſſault the Defendant juſtiſied, for that: he, being Maſter of a., 


* V- Ship, commanded the Plaintiff to do ſome Service in the Ship, which 


Sid. 44. CI 1 JO 1 | 
: Keb. 623. The Plaintiff maintains his Declaration; ab/que. boc, quad moderate rafti-.. 


8. C. gavit: After Verdict for the Plaintiff, it was moved in Arreſt, that the- 


maoſt formal Replication; but it was held o be well enough, being after 
t Bot the ge. Verdict. F n ge off 100 n 16 14140 Df d raw 
neral Repli- a Naß Kn 32811 23 100 ie 45 4 6&6 $460] 97k. iy Fay b 
cation would have been better, as it would have obliged the Defendant to prove the Whole of his Plet; > 


7 vg 3 


4. 


es 4% LETS.” a 83 bs | E 
Vent. 77. In Debt upon a Bond entered into, to Eliz. Perkins, who was the Plain 
come fendant pleads, that he delivered the Bond to one Eliz. Perkins, que 
2 Keb. 633. obiit ſola & innuta; abſque hoc, that he delivered: ĩt to Elia. Perkins; the 
S. C. ad- Plaintiff's Wife. To which it was 'demurred ſpecially; for if it be taken, 5 
judged. that there are two of the Name, the Defendant ſhould have pleaded . 

| Non'eſt factum f, for it amounts to no more; or at leaſt he ought to haye 
333 induced his Plea, that there were two Eliz. Perkins's but this. Traverſe 
be an Anſwer is deſigned to bring the Marriage in Queſtion, which is not to he tried; 
to the Bond, wherefore the Court gave Judgment for the Plaintiff, _ | 
when pro- „ , . ⅛ t ir... rms wrt wine =" 
duced 10 Court, though in Poſſeſſion of a Perſon. not intitled, to recover upon it 7 Migbt not Defendant 
have pleaded generally, admitting the Bond to be his, but that it was not given to the . P. mentioned in 
the Diclaration, but to another E. P. Tndeed now, by virtue of the Statute 4 Ann. c. 16] l. 4. he 
might plead Non ef facl um, and a ſpecial Plfe. 953 e 0 hast 


% v 
U Na N 
ian: 


this - 


: j 75 BI one 2327211 — 95 

Carth. 125. In Aſumpſit againſt! an Executrix, ſhe pleads: ſeveral Judgments, 

Beakev. Kent. and that ' ſhe hath not Aſſets ultra. The Plaintiff replies, that judicia 

12 63. predifia, &c. were kept on Foot. by Fraud. The Defendant maintains 

1 her Bar, and traverſes, that all or any of the Judgments were kept 

on Foot by Fraud. And on Demurrer it was objected, that the De- 

* Page 83 fendant ought to have rejoined ſeverally to every Judgment, and not to 

inelude all three Judgments in one general Traverſe; but, it was held 

that this general Form of Pleading was good, it being no Diſadvantage 

to the Plaintiff, for if Iſſue had been joined that all the Judgments had 

been kept on Foot by Fraud, and if it had been found that one of them 

alone had been kept, &c.! by Fraud, this Iſſue had been found: for the 

Plaintiff; becauſe the Plea was falſe in Part, and for that Reaſon the 

$ The Tra- Whole is falle é del er ee ab Fance is wn 

verſe ſnould $775 04 OUUORNTI 162 ; 406 eee OR RY EIN 6%, BOING Ihe © 
have been that all or any, or either, Wc, The next Paragraph is not in Point 2gainſt this Poſition. 
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eas and Pleading. 
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Leſſee for Years brings Covenant againſt the Leſſor, declaring upon 2 Salk. 629: 
a Demiſe and Covenant for quiet Enjoyment, and aſſigns for Breach, pl. 5 
that the Leſſor did enter upon him, and ouſt him of the Premiſſes; the 1 yn Wa 
Defendant pleads that he entered to diſtrain for Rent arrear; ab/que e 
hoc, that he oufted/him de Pramiſis; to which the Plaintiff demurred, 
thinking the Traverſe ill; becauſe, if he had ouſted him of any Part of 
the Premifles, he had a good Cauſe of Action; therefore he ſhould 
have traverſed, abe hoc, that he ouſted him of the Premiſſes or any 
Part thereof: But per Cur. the Plea is well enough in this Caſe; for 
if the Plaintiff will join Iſſue upon the Matter of the Traverſe, and 
prove the Ouſter of any Part, the Iſſue will be for him; and the Court 
took a Diverſity between pleading the General Iſſue, as in Debt you 
muſt plead Non debet nec aliquam inde parcellam, and a ſpecial Iſſue, as 
this is. | | | | | 


—__—. — * . 


— — _— — 


(1) Pleas in Bar, their Sufficiency and Cer- 
% hg, ox 


1. That the Plea. muſt be proper to, and adapted to the Action. 


EREIN it is laid down as a general Rule, that every Man mult Co. Lü. 285 
. plead ſuch Pleas as are pertinent and proper for him, according to 303. 
the Quality of his Caſe, Eſtate and Intereſt, .  - Hob. 162. 
As in an Action of Debt upon a Bend or other Specialty, the Defend- Hard. 33a. 
ant cannot plead Nil dalet; it is otherwiſe in Debt founded upon a Mat- of Pleading 
ter in Pais only, as upon a Preſcription, or upon a Deed, that is not re- e .- 
JJ... d ER OO, 
Therefore if an Action of Debt be brought on a Bond or ſingle Bill, co. Jac:377% 
and the Defendant pleads Payment without an Acquittance under Wingfield v. 


Seal, this, though it be found- for him, will not intitle him to Judg- Bell. 
ment; for. the Obligation is in Force till it is diſſolved e ligawmine qu 

ligatur. 5 VV . een ee 7 F Payment at 
G e 6 8 or after the 
Day, may now be pleaded by virtue of the Stat. 4 Ann. e. 16. f. 12. So by ſame Statute Payment may 
V e e bt 


So in Debt for the Arrears of an (a) Annuity granted for Life Nil Keie F 
debet is no good Plea; for the Action is merely founded upon the Deed, (a) But 10 ; 
ſince without it no Action can be maintained; and though by the D-ath Debt upon 
of the Grantee the Nature of the Action is changed, the Annuity being the Grant 


determined, yet this proves not but that the Action is founded upon the A 


charge Nil 
Deed. Who | | | debet is a 
EO ans LEE, 113 „Loo Plen, 
becauſe the Plaintiff hath other Remedy to levy it, wiz. by Diſtreſs. Otherwiſe upon the Grant of a bars 
Annuity, for there being no Remedy by Diſtreſs; the Grant muſt be avoided by Matter of as high a Na+» 
ture, viz. by Acquittance. Hard, 33. e | FED: | 

* Where the Action is founded upon a Penal Statute, it hath been ad- Page 8 

3 ren” ATE * wee * 955 ge 84 
judged that Not guilty is a good Plea. | .. Cro,Eliz.257, 


| | Goull. 39. 
Ney 56. 2 Inſt. 651. Moor 914. pl. 1293. 


| 4 For if Defendant is not guilty of a Bresch of the Law, he has not incurred 


| the Penalty, 
can't in that Reſpect ſtand indebted to the Plaintiff ; ge, the Plaintff cannot be intitled to E 
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Pleas and Pleading. 


PS "—_— as * * 
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6 


2 Inſt. 65 1. So in Debt upon the 2 & 3 E. 6. c. 13. for not ſetting forth Tithes it 
N 5 hath been held, that Not guilty or Nil debet are good Pleas. DYE 
adjudged, | | | : 9 : *... 
Hard. 332. la Debt for the Arrears of a Rent-Charge by Will deviſed to the 
Wiljn's Caſe. Plaintiff's Wife for Life, againſt the Adminiſtrator of the Occupier of 
the Land, it hath been adjudged that (a) Nil detinet is a good Plea; for 
a Will is no Deed, nor wants any Delivery; and in this Caſe it was ſaid, 
hs en that the Action was not ſo much grounded upon the Will itſelf as upon 
plead . 2. the Statute, by which Men are enabled by Will to diſpoſe of their Lands 
{wy his Exe- and Rents iſſuing out thereof, „F IL OTTTIO Bees OT Sor 
cutor ſhall | | 
not plead Nil detinet. 2 Mod. 266. 


(a) Where 


Herd. 332. In Debt for Rent, if it be by Deed, the proper Plea is Non eff fallum; 
but if it be without Deed, the Defendant may plead Non dimiſit, No- 
thing in Arrear, or that he never entered; alſo by the better Opinion 

(3) For of the (5) Books, if the Rent be due by Indenture the Defendant may 
which vids Plead Nil debet; for an Indenture does not acknowledge a Debt like an 


Hetl. 54 Obligation, ſince the Debt accrued by ſubſequent Enjoyment. 
Dyer 14. 65 | | | Ed oo | 
4 Liv 13, Vent. 41. Mod. 3. Sid. 423. Palm. 117, Salk. 20g. pl. 1. Ld. Raym. 170. 


It is ſaid, that Not guilty is a good Plea to any Misfeaſance whatſo- 
(e) 3 Mod. ever (c), though formerly in Actions for Nonfeaſance Not guilty was not 
324, per Cur. pleaded, but they pleaded Specially, and traverſed any ſpecial Point al- 
—_— ledged in the Declaration, and Not guilty to ſuch Actions was not plead- 
(4) Moor 355. ed till after the Time of the Caſe of (d) Yalding v. Fay,” 15 
_— the Plaintiff declared on a Cuſtom that the Parſon ſhould find a Bull and a Boar, to which the 
Defendant, Protefiando that there was no ſuch Cuſtom, pleaded Not guilty ; and on Demurrer it was held, 
that Not guilty was no Plea to an Action for a Nonfeaſance, being two Negatives, which cannot make an 


Iſſue; but the Court held that to an Action for a Misfeaſance it was otherwiſe, Cro. Eliz. 569. S. C. & 
vide Palm. 393. 2 Rol. Rep. 368. 5 . Res 


Lev. 142. In Aſſumpſit the Defendant pleaded Not guilty, Iſſue thereon, and 
Elrington v. Verdict that he was Guilty, and that he aſſumed in Manner and Form 
Dean. as declared; and it was moved in Arreſt, Sc. that Not guilty was no 
Iſſue in this Caſe, and the finding farther that he aſſumed is void, not 
being in Iſſue; but Yyndbam and Twiſden being only in Court held it 
Bat in Cuted at leaſt by the Verdict, and Wyndbam held that Not guilty (e) 
| &) Cee of was a good Plea, and Iſſue in Aſumpfit, it being a Treſpaſs on the 
Marſoal „ | 8 | | | 
Gibbs 1 | | | 1 8 1 5 
B. K. M. 9 Geo, 2. it was ruled to be ill on Demurrer, though good after Verdict, according to this Caſe. 
2 Stra. 1022. | | | |; 


| 2Brownl 273- In an Action of Covenant for Non- payment of Rent, the Defendant 
Hare v. cannot plead Levied by Diftreſs, for that is a Confeſſion it was not paid 
Savile ad- at the Day, for it could not be diſtrained for till after the Day; but it was 
(f) Bat this agreed that the Covenant alters not the Nature of the Rent (F), but that 
30 4 Bond. Nothing behind, or Payment at the Day, is a good Plea. | 
I. per Cur. | | 
was fla a bad Plea, for that by it theDefendant confeſſed the Covenant broken, and it tended but in Mi- 
tigation of Damages. x | | | 


* * 
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If the Leſſor had diſtrained for and received his Rent, the Defendant ſhould have pleaded, the Rent 
was net in Arrear, Ih | 22 | | 
— — : e Nil 
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Nil debet was pleaded to an Action brought on a Covenant for a For- Page 85 
feiture, and on Demurrer the Plea was held ill. 5 . F Ges. 2. 
| n . 


Meard v. P Billipl. 2 Stra. 906. 


In Trover there is no Plea, but a Releaſe or Not guilty, for every Plea Keb. zog. 
in Juſtification is but Tantamount. 15 e Noy 46. 
: Hob, 187. & vide Title Trover and Converſion, 


In Aſumpfit and Quantum meruit for 201. on OE pleaded 2 Salk. 516, 
Onerari non debet, becauſe he paid the Money at the Time, Ec. Et hoc pl. 7. 
paratus eſt veriſicare; and it was held by Holt, that Onerari non debet Ld. Raym. 
was no Plea here, becauſe the Defendant allows the Promiſe to be a 3 5 
good Promiſe, but avoids it by a Matter of Charge ex poſt facto, and Corniſb. 
therefore in this Caſe he ſhould have pleaded 4#ionem non; but where 

the Matter of the Plea ſhews there never was a good Cauſe of Action, 

Onerari non debet may be proper; as in Debt on a Bond, the Defendant 

may plead Onerari non debet quia riens per diſtent. ' 

In Account the Defendant may plead that he was never Receiver, Rol. Abr. 121, 
Agent, Factor, or Bailiffto the Plaintiff; or if charged as Bailiff he may 122. 
plead that he was only hired as his Servant to drive his Plough, or he Oto, Car. 116. 
may plead a Releaſe or a Submiſſion to Arbitration” e 
So he may plead in Bar, that after the Receipt of the Sum of which Rol. Abr. 123. 

the Account is demanded, by the Mediation of their Friends it was & vide Yelv. 

agreed between them, that the Defendant ſhould make |an Obligation? - 
of 100 J. for the 100 J. received, and the Profit thence to ariſe; which 
Obligation he did make and deliver accordingly to the Plaintiff ; for the 
Acceptance of the Obligation deſtroys the Duty, and the Sum in De- 
mand is thereby as ſtrongly releaſed as by a Releaſe of all Actions. ; | 
But it is no good Plea in Bar to an Action of Account, that the De- Dyer 22, 145. 
| fendant hath made Payment of the Money which he received, or that 6 Co. 7. Fer- 
he hath made Satisfaction, or that the Defendant hath given him a Re- „ os 
ceipt or an, Acquitrance for the Sum received; for theſe Pleas, being Seile 35 5 f 
| Matters which ſhew that he was once accountable, are only to be made 410. 
Uſe of before the Auditors, | | OD, 

If in Account upon, Receipt by the Hands of J. S. the Defendant ro. Eliz. 8 30, 
pleads Never his Receiver, &c. and the Jury finds that he was his Re- Treſam v. 
ceiver of ſuch a Sum, &c. and the Defendant pleads before the Audi- oy 

tors that he was poſſeſſed of ſeveral Obligations, in which the Son of!“ 8. 
the Plaintiff was bound to the Defendant, and that J. S. paid him this 
Money in Satisfaction of thoſe Bonds, and that thereupon he delivered to * 
him the ſaid Bonds to the Uſe of the Plaintiff, which he after accepted; | 
this is no good Plea, for it is no more than Not bis Receiver, which is 
found and adjudged againſt him. — | | 

In an Aſſiſe the General Iſſue is Nul tort, nul diſſeiſin; and thereſore in Noy 223. 
an Aſſiſe of an Office it is no Plea to ſay, that there is no ſuch Office, for & vide Title 
that amounts to no more than ſaying that he did not diſſeiſe him, . 

In an Attaint the Petit Jury can plead no Plea, but ſuch as may ex- Keilw. 1 30. 
cuſe them of the falſe Oath. . bo | 

In an Information in Nature of a Que Warranto againſt a Perſon, to Lucas's Rep. 
know by what Authority he exerciſed the Office of Port-reve of a Bo- 211, &c. 
rough, Non uſurpavit is no Plea, which appears from the Nature of the = Nuten v. 
Charge, which is for him to ſhew by what Warrant or Authority, &c. to 
which that Plea is no Anſwer, | | 

In Deb: by Baron and Feme the Defendant pleaded (a) Ne ungues 


accouple in loyal Matrimom, and on Demurrer it was held an ill Plea; be- ye & us 


| Grey. 
(a) That this is no Plea but in Dower or Appeal, wide Tit B. 


cauſe 
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Pleas and Pleading. 


cauſe it puts it upon Trial by Certificate, which admits a Marriage, but 
not ſecundum. Leges Eccigſiæ, and therefore he ſhould have pleaded No 
| Marriage in Fact. which muſt have been tried per Pais, 
* Page 86 In Waſte the General Iſſue is Nul waſt, alſo Reparation of Waſte 
2 Ir. 302, before the Writ brought is a good Plea in Waſte, and ſo is a ſpecial 
306. N on-tenure. | | 
Noy 93. ; 


3 Leon. 203. & vide Title Wofte. 


Oro. Eliz. 593. In an Afton of Waſte for cutting down 300 Oaks, the Defendant, 

Gorges V. as to 200, pleaded that the Houſes let to him were ruinous. Sc. and 

Stanfield. he cut them down, and keeps them to employ about Reparation tem- 
port opportuno ; and on Demurrer this Plea was held ill. | 


Hob. 162. Every Defendant may plead in a Quare impedit the General Iſſue, which 
Vaugh. 58. is Ne diſturba pas; becauſe the Plea doth not defend the Wrong where- 
cited, with he ſtands charged, and leaves the Plaintiff*s Title not only uncon- 
troverted, but in Effect confeſſed ; and the Plaintiff may upon that 
Plea preſently pray a Writ to the Biſhop, or at his Choice maintain the 
Diſturbance for Damages. i Y | 
2 Inft. 366. At Common Law Plenarty before the Writ of Quare impedit brought 
wide Tide was a good Plea ſecus of Plenarty pending the Writ; but by the Stat. 
Quare impe- 174. 2. (13 Ed. 1. ft. 1.) cap. 5. Plenarty is no Plea in a Quare impedit or 
1285 Darrein Preſentment, unleſs it be by the Space of ſix Months before the 
Writ brought ; alſo Plenarty by fix Months is no Bar againſt the King, 
according to the Rule Nullum tempus, &c. | 
Noy 30. ln a 9ware impedit, where the Incumbent pleads the Preſentment of a 
Lifter v. Stranger, there he ought to ſhew that the Stranger had a Title, and that 
ran. pe was ſeiſed of the Advowſon, Sc. or that he was ſeiſed of a Manor, 
Sc. to which, &c. But where he pleads, that he was in for fix Months 
by the Preſentment of the Plaintiff himſelf, or by Collation, by Lapſe, 
by the Ordinary, there he need not make any Title. fs 


2, That the Plea muſt be good in Subſtance ; and therein of 
Matter of Inducement, and that which is the Giſt of the 
Defence. FO | 


As the Plaintiff s Action muſt have all Eſſentials neceſſary to main- 
8 tis tain it, ſo the Defendant's Bar muſt be (a) ſubſtantially Good, that 
Subſlance and is, the Eſſence or Giſt of the Plea muſt be ſuch as, if found for the 


what not, Defendant, the Court, according to the Rules of Law, muſt diſmiſs, 
muſt be de- or give Judgment for him; but if the Giſt of the Bar be naught, it 
termined in cannot be cured even by (5) a Verdict found for him; but if it be bad 
every Action . Vent wall * | 
according to only in Forma Ver ict vi cure it; and if the iſt be traverſed, all col- 
its Nature. lateral Circumſtances will be intended after a Verdict. 1 

(5) A Verdict | bed 5 
cures not only ſuch Defects as may be called artificial Defects, and come within the Purview of the ſeveral 
Statutes of 7eo/ail, but Natural Defects, or the Omiſſions of the Parties in their Allegations, which muſt 
be preſumed to have been given in Evidence to the Jury, otherwiſe they could not have found a Verdict 
for the Party. Vide Title Amendment and Fegfail, that theſe Statutes do not help Subſtance, 2 Salk. 521. 
pl. 25. | ; | | | | 


OCto Elia 268, The Defendant's Plea muſt fully (c) anſwer the Count or Declara- 


CY tion; as where in Aſſault, Battery, and . Wounding, the Defendant 
(c) = the Pleaded that he was Conſtable of D. and for ſuch a Miſdemeanor of 
Plea ought to the Plaintiff he laid his Hands on him, and carried him to the Stocks, 
be according que eſt eadem tranſgreſſio ; and on Demurrer it was adjudged for the 
to the De- Plaintiff, becauſe the Defendant had not either juſtified or pleaded 


mand. 3 | Not 


CANE. — Sat Þ ond 2 


"Pleas and d. Pleading : 


Nor guilty as to the, Wounding; but if one 71 that the Hurt Hob. 327. 
which the Plaintiff had was of his own Aſſault, th Is is A, good, Ae 3 Lev, 155. 
to RR I ² ˙ —ͤ— od ERS 
In Replevin the Defendant as Bailiff to P. who was 'ſeiſed © fins 
third Part of the Place, c. juſtifies for Damage · feaſant; the eit 8 
| * faith that a Stranger. was. ſciſed of the other two arts, and by his Li- * P 87 
cence he put in his Cattle; the Defendant. faith. 251 njuria r ſug propria Cro. Kliz. g 1 l. 
abſque tali cauſa, Ge. "the Plaintiff demurs ; "And it was djudged | no Plea, © 2 8 v. 
but he ought to anſwer to the ſpecial Matter in the Bar. | 
So where in Covenant the laintiff declared, that he the Plaintiff had Lev 16. 
covenanted with the Defendant to go with a Ship to D. in Ireland, and Tenn v. 
there to take in 280 Men from the Defendant, a ang 1 to. 1 them to Neel. 
Jamaitu; and the Defendant covenanted to have the 280 Men there 
ready, and to pay for the Carri age of them 57. a Man, 4; ays that 
the Defender not the 280 Men ready, but that be had 180, and. 
thoſe he took and carried, and the Defendant had not paid for them; © © 
the Defendant pleads that he had the 280 Men ready, and tendered 


them to the Plaintiff, and that he would not receive them, bur, e b lot} 


nothing to the Carrying of 180 Men, nor to the Non-payment for them; 
and as this was not a Plea to the Whole, but to the Carrying only, Jets: 
ment was given for the Plaintiff on a Demutrer. | 

If as to Part the Defendant joins Iſſue but ſays Hong to the Reſt, 11 Cb. 6. be 
and this Iſſue is found for the Plaintiff, he ſhall have Judgment; © Gold 3; 174. 
(a) if the Matter is pleaded to the Whole, though ki RE bur, an An 1 355 
to Part, this is 2 bad Plea, and not helped by 1 t e Statute. 1 
Hob. 4 Goal. 109. Bull. 25. — 51. * Lev. 39. ee 1 55 2 5 
e e b beet den in Scbllanee — ef a * N 

nam oi bsbus zu od: nage) 5 | 

It in an ARtion of Treſpaſs, brought by a Conpineacr agoinft's Siren: 2 Mod. G. 
ger for putting his Cattle in the: Cominon, per quad rommuniam in tum Smith v. 
amplo modo babere nam potuit, the Defendant pleads x Licence from the Frverel- 
Lord to put his Cattle there, but does not aver there is ſuffirient Com- 
mon left for the Commoners, this is no good Plea; for though it may 
be obzected the Pläintiff may reply thereto : yet being the 1 Gef Se ebe 
the Action, che Defendant ſhould Ado hogan #: 015451 300 ib ey Ai n 


e ſhould be 


| Treſpaſs on the Caſe, if the General © the proper Plea, and if JED Jo fuch C | 

not give every Thing in Evidence under ve yt the prope which could intitle bim to a Verdis f -For 1 — : 
in the Declaration being, that Defendant unlawfully and. 2 % did the Fact, it ſhould feem chat Not guilty, 
is the moſt Anſwer, and muſt intitle Defendant wy e ann Merits in Evidence, | 


A 000500701 #151 1 
In Debt upon an Obligation conditional, FR Defindene cannot vdr. 192. 
in Bar Matters in Diſcharge of the Obligation, but he muſt plead it in Q. Jac. 254 
Diſcharge of the Sum contained in the Condition of the Obligation; for Sd. 
it is not ã Debt fimply by the Obligation, 180 the Performance or Breach 
of the Condition e it a Debt; for the Obligation is guided by the 


Cohditidn, fo thar if the C Condition 'be not diſcharged, the ige re- 


mains in Force. $ Now by 


Pre 4 Ann, c. 16. 
1 12, | Pant BE the Day may be pleaded. . 


Ia Debt upon. a Bond, it is no Plea, that the Plai pted a new Hob. 68. 
Bond, in Satisfaction of the old, for that is no ae actual and Lovelace v. 
preſear as it ought to be. Oalatt. 


In Debt upon ah Duiication' of 1 [2 Va recited to be for Rent, Eatry and Hob. 130. 
Suſpenſion 1 is no Plea; becauſe it only anſwers a > in Le en St. Fohn v. 
which i is not e and not the 41 85 ie Di. 
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Warwick v. | 


1 Ant pleads that F. was preferred, &c. before Michgelmas next; and held 
wh . Þ | 8-1 ro0d Plea on Deturrer; for, take it which Way you will, he 9 
a „ 5 

Cro. Jac. 232. In. Debt upon an Obligation the Condition was, if ſuch Lands be 
Elve v. Saber proved to be Parcel of the Manor of D. then the Plaintiff may en- 
ache cy them without Interruption of the Defendant, that then, Sc. the 
eftndant pleads that they were not proved to be Parcel of the Ma- 

nor, and it was thereupon demurred ; and it was inſiſted that he aught 
tö have pleaded that they were not Parcel of the Manor, fo 48 F roof 
» theteof wight have been made in that Action; and of that Opinion 
„„ A” OTOL OROUTHO RO 
Hob. 23. If at, Action on the Caf, againſt a common Bargewan, for Gaods 


L "> 4 


dehveted to him 'to carry to fuch a Place, Sc. if he pleads, that he 


* 


eee Marne F LEES e : + 744011 
wis Aiſcharged of keping, withour ſaying of carrying them, tis nt 


| * _ Sin 6 Ro pot 4, 30336t mov iy UDO 

2 Mad. 33. In Debt upon a Bond conditioned to 97 Covenants, one of which 
t 

0 


Page 88 


, i for Paymieat of Money upon, making Aſſurances, due Defend 
e - ; - 


% 
R n 
. 4 a> Ct 


pes, be paid the Money ſuch à Day, but doth not mention when th 
© Aﬀfurance was made, that it might appear to the Court the Money was 
immediately paid purſuant: to the Condition; and for that Reaſon the 


5K — — 


Court were all; of Opinien the Plea was not good. © 
| 2 Vent. 156. la Debt upon an Obligation, conditioned to permit the Obligor's 
9 Brown v. Wife (whom he intended to marry) to diſpoſe of his perſonal Eſtate, 
EA Rand. the Deſendant the Qbligor pleaded Quod conditio ejuſdem ſeripti nanguiam 
| d Fa fel; per ipſum ud aliquni tempus bucuſqut z 6 doc purutus D. 
3 --»" refieares. And en Demurrer the Coutt held the Plea naughit, and thut 
1 . far. faving in Bond, it was neceſſaty to ſhew he had performed the 
wt : Condition. wa a 4.51 Ge 8 a zi $351 5 e Pp . 5 124 non, 
it | 2 Mod. 176. Bk Where in Covenant the Breach aſſigned was; that the Defendant 
wo armar's, did not repair, ande he pleaded generally Quod reparavit, & di hos pouit c 

8 | *2 1 1-13) ſuper patriam ; and this was held good after a Verdict, 


Li 


\ 2066. 
FG $24 


m 75: H, ihr Sen mern for Mcdicives, the Defendanr pleads, that he 
dad paid rd tde Plainclf % £7 Lantas denariorum. ſummes, as the faid. 
5 © Medicines were worth without. ſheuing what Sum in certain he hath. 
= | 5 + He ſhould Paid, this is no good Plea. 


Noo e I Dig r Til Bani 2 SS | 1 LICL 4 
Non. (Unp/Hhe_; 3: L l Dom oi 22 BIGLz 9537 e L215 0M CAR r 
CVVT 
e thiſeto pay the Plaintiff ſo much Money, and alſo. to carry, away 
crtaln Wood" Before ſuch a Pay the Defendant as to the Money xannot 
| ——_ ptexd'thit he Paid it; and as to che Carriage of the Wood Non aſump- 
ww Pe. 5 Non gig - it ; for the Promi 0 
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fe being intire cannot be apportioned. F, . a: Pos 
fit would | * | | 
have beet tie proper Flea, for the Promiſe being performed, it's as if it had never exiſted, nor has the Plain- 
tft ay Caſo ef Nef. 


* . 
* p "ET! 


FFF „% Qactires pb 6h _nddizebes AAR 008 BPO. 4 
1 | _ 205. Quantum merait, and the Defendant pleads, that after the ſaid ſeveral 
=_ Mikuard v. Promiſes made, and before the Action brought, the Plainriff ang, De- 
= heran. fercrant came to an Account concerning divers. Sums of Money, and 
= | that the Defendant was found io Arrear to the Plaintiff in 30. and 
| | thereupon in Conſideration that the Defendant promiſed to pay the ſaid 


— 8 
© been + 


4 * 
# > 


| | | | 301. the Plaintiff promiſed likewife to releaſe and acquit the — 
1 Z 3 0 


Pleas a and pleading. 
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of all Demands; ca is a 8060 Plea, for by the Acne firſt Con- 1 


tract is merged. . ; 1 1 I What was 
: ns en Fg before 1 
tain being by the Account jodace to a + Cetuiny, wand 1 aue ee to the Plaintiff, 


Geige ne E 50 
If the Plaintiff n vpon an 1 #ffavis for 100 l. und Nm. 4. 
upon an Infimul computaſſet the ſame Day for another 160/; and the Die; 2e. 158. 
fendant pleads, that the ſaid ſeveral Sums of 100 J. are for one aridithe „ 
ſame Caufe of Action, and for one Sum of 1000. only, and not for ſe: 
veral Sums; and that after the Lime of the ſaid ſeveral Promiſes made, 
the Defendant, by Ordet of the Plaintiff,” paid to one'B;407; ia Part of ; 
Payment and Satisfaction of the ſaid Money in the Declaration men- 3 
tioned, and in full Payment and Satisfaction of the Reſdue of the fad | 
Money, did become bound to the Plaintiff in a Bond ef 120 l. condi- 
tioned for the Payment of 65 J. to the Plaiatiff at à certain Day in the 
Condition ſpecified, which ſaid gol. and Bond the Plaintiff accepted, Qc. 
this is a good Plea; for 110 f "tis no Fant to ſay the ſeveral (Af are 
for one Sum gol, and ſo, to go go Further 175 when the &cidant 
pleads over, that t very Sum Dorey is ſatisfied, this is a good. Plea; 
and if the feveral 1007. were diſtin Sums, the Plaintiff” might 5 105 
plied ſo, and taken Iſſue thereupon; but when he admits there s but 
106 J. due, and that ſatisfied, . the Plea is | 00d. * _ 
® In Treſpaſs for takin ſeveral. Goods, the Defiant Jutifiet for Page 89 
ſeveral Amercements aſſe ed of a Court Baron; bpt "becauſe 'he did 3 Lev. 19. 
= voy | an Affeerment by the Aﬀeerors, ] Wigner was Eisen tor 3 
lainti 


In Treſpaſs for ee dawn e treading ts Graſs,” G ths 3 Lev. 92. 


1 


Defendant OP 92 bg ova the. ju 11 409 9 Ti 1 Syrigg v. 
Mind he had a per ard, an ta 'Ga os 
erected upon the P 105 Age, ſo that Fe co d not Tak ith his Beatz, 


wherefore he broke and 1 Hulled as Vn the Gate, & on Det 9 7 7 
to this Plea, it was Oe ed, N. 155 'Deferiga ant 1 volft'h bot Jt oftify' the 
Pulling down and Breaking of the Gate, not having” ſhewn' that Lin 
locked or nailed, fo that 1 could not paſs,” Se [pr  Curiam, © Aa 
pleaded that the Gate was put there, Is chat he e6 ot "ule! 


ſage, it ſhall be intended that it was locked or naited, or the 2 
thereby en _ he could not paſs, and the Plea therefore 


good. oe Viktor biovg 01 P17; 51. I825054 GO) I Defendant 

| might ſhew 
that i wo — the Gate he neceſlary and merci / x kite: broke the "ny doing as little BY 8s 
he could. 


2 "155 Vit 278. 
la Debt 00 2 0185 gation the Defandane FOR that, * 3 Vent. 9 
it as an Eſcrow ; & bog puratus oft vnrißcare; this held à vicious lea, 
for he ought to ſbew aD whom. he delivered | ty ray alſo 96 gught to 
enen his Plea, {49 Bf Ha aw jou jay... 10 ) HW 931 lit 464: ihn 12 2 


u 0 -dogs 10 4 Vent. 210. 
If in an Action for the follywing Words, Thos art.s,Bextrape, e Jac. 371, 
fendant pleads, that ſuch a- Day and Year the Plaintiff became a Banks Acer 
rupt, and fo juſtißes, but does not alledge that he continued à Bank- Y- Fees. 
rupt; this is na good-/Juſtification, lor a der ars lümed thes u 
continued ſo. FS 
If in an Action for theſe Words, 85 is 1 Thief ln ven 2 ta, me, ond c. Jac. 676, 
bath ſtolen 20 I. from me, 48d 40 l. fram you, the Hefendant pleads, the 3 Kol. Re 
Plaintiff is a Thief, and ſtole two Hens from the Defengang; this is. 2543 Hil/aen 
gaod Plea; for it does not anſwer. the particular Charge ip. the K. * 
tion, and. the laſt Words are as material 30: be anſwer A1 asithe, nk. | 
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Style 118. If the Plaintiff declares, that whereas ſhe was a Woman of good Fame 


Srarchy's Caſe, and Reputation, c. the Defendant ſaid of her, She'is a common Whore, 
< udged upon gc. per quod, &c. and the Defendant pleads, that at the Time when the 


to the Pla. Words were ſpoken the Plaintiff was not of an honeſt Reputation, as in 


| the Declaration is alledged; this is no good Plea. ; 5 
FL gantry If the Defendant pleads a propet Plea, though it is not full, it is aided 


3 — 


. 
r 


$4 


arguends, hy the Statute'; and; therefore in all Caſes where Iſſue is taken upon an 

inſufficient Plea in Bar, and which would have been, ill upon Demurrer, 

. | it is held, that after a Verdict the Defendant ſhall. not take Advantage 
: thereof. ! | 19 1 | ny 61 15 1 3 SIN 1 vt _— Ef 1 ft , #377 n 

Cro.Eliz.778. Therefore in Treſpaſs, where the Defendant pleaded a Concord in 


— . mane — — — 
x 2 3 
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ET 
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1 Rol-Abr. 225 Bar, but not with Satisfaction, Iſſue being taken upon the Concord, the 
4 pay Sy Plea was held ill, for Want of Satisfaction being pleaded; yet it was not 
kt +» 976 merely void, becauſe Concord was a good Plea to ſuch an Action, though 
jt | +80 ruled on not ſo fully pleaded as it might r 5 „ mnombugt bf i Lanai 
| Error being 4 <5 tanfi bes yo if +4; *Hogibrie) 
"ll brought. = C Cͤ² ᷑ 
1 Hob. 326. So in Debt for Rent upon a Leaſe for Tears, Entry is a proper Plea, 


Ronald v. but not good, without [ſaying he did expel and hold him out; yet if 
Buckle, Iſſue be taken upon Non intravit, and found for the Defendant, he. ſhall 

P c B or i 0 eats 
Cro. Jac.678., In Ejectment the Defendant pleaded, that one Ridler was ſciſed in 
John v. Fee, and made a Leaſe to him for five Years, Lf virtue whereof he 
Ridler. uns poſſeſſed, until the Leſſor of the Plainuff encered and  dilſeiſed 


44 
we 
1 
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' 24 
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him, and made a Leaſe to the Plaintiff, that thereupon he re-entered 

and ejected him, prout ei bene licuit. The Plaintiff replies, that the 

L eſſor was ſeiſed in Fee, and leaſed to him, and the Defendant, 1 

him; ange boc, that he did diſſeiſe the Defendant : Upon which! Tue 

LF -- blo ho 4 TRI ef rot ub) cd] ii tin UT iig df , $ De 

.. - was joined, ang found for the Plaintiff, and a 0 this Iſſoe was vain, 
Page 90 * it being im zofible that a Leſſee for Years ſhoul de 
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Win Leſſee for Years ſhould be gifſeiſed; yet the, 

Defendant ſhall not take Advantage of ſuch an mM,Plea ;; but having con- 
feſſed a Leaſe 1 7 to the Plaintiff, and it being found that he did not 
diſſeiſe the Defendant, Judgment ſhall be given for the Plaintiff; but if 
; er d for the Defendant. de could ner have TAL 

there had been a Verdi& for the Defendant, he could not have Judg- 
ment; for then . Jury would have found againſt the Law, that a Ter- 
4 : * 20 eee ? * £ 19431 14.3 1 SSN. ", a 36? } 1 111 * 
mor was diſſeiſe Nen 76 Del w ii ech ebase 53 
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3. Of general Pleading to avoid Prolixity; and therein of 
Aaaanaffirmative and negative Pleas. 
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Co. Lit, zog. It ſeems that formerly great Certainty and Exactneſs was required in 
8 Co. 133. fetting forth all the Particulars in a Declaration, as likewiſe in pleading 
Plow. 123, the Performance of Conditions and Covenants; as (a) in a Bond for 
126, 129. Performance of Covenants, it was held neceſſary to demand Oyer of the 
Lune 5. 3* Condition, and likewiſe of the Covenants, and to plead particularly the 
40 E. 3. zo. Performance of each of them; this created great Inconveniencies in 
ouoerloading the Proceedings with à Recital of uſeleſs Facts; and there- 
fore this Rule hath in the modern Practice received a Relaxation; and it 
is now ſettled, that where che Matters to be pleaded tend to Infiniteneſs 
and Multiphcity, whereby: the Rolls may be incumbered in the Length 
thereof, to allow of general Pleading. JJ NORO! 
ö Raym. 400, As if in an Afſumpſt the Blatnriff declates, that whereas there was 
ur Azlionty v. a certain Diſcourſe/between' the Plaintiff and - Defendant, concerning a 
Tower/or ad- Marriage to be hid between then Nephew of the Plaintiff and the 
__- Judged. Niece of the Defendaht, and thereupon che Defendant, in Conſideration 
= 3 | the Plaintiff would do his Endeavour and Labour to perſwade his Ne- 
5 f "bs | phew 
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' Pleas and Pleading, 


phew to marry the Niece of the Defendant, did aſſume and promiſe to 
pay the Plaintiff, Cc. and avers, that ſuch a Day, and divers other 
Days and Times Omnibus modis quibus poteret conatus fuit & elaboravi t 
ſuadere his ſaid Nephew to marry the Defendant's ſaid Niece, &c. this is 

a good Declaration, without ſhewing in particular how he did his En- 
deavour ; for if he ſhall ſet forth his ſeveral Speeches to his Nephew in 
the Praiſe of the young Lady, or the Advantages of a married Life, &c. 
the Record would be too long. e Ih L 

So in. an Aſampſit the Plaintiff declares, that in Conſideration the; pug. 31. 

Plaintiff would find and provide for a ſick Man all ſuch Neceſſaries as Rol. Rep. 173. 
he ſhould want, the Defendant aſſumed and promiſed to pay, Oc. and Crips v. 
avers, that he had found him Neceſſaries, amounting to ſuch a Sum, Se. Bainton. | 
this is a good Declaration, without ſhewing in particular what thoſe Ne- 
ceſſaries were, for that would make the Record too prolix. "| ÞÞV 

In Aſumpfit for Labour and Medicines in curing the Defendant of a Carth. 1 10. 


Diſtemper, c. who pleaded Infra ætatem; the Plaintiff replied it was Huggins v. 


for Neceſſaries generally: And upon Demurrer to this Replication, ir man, & 
was objected; that the Plaintiff had not aſſigned in certain how or in what 2 * 2 
Manner the Medicines were neceſſary; but it was adjudged, that the mm” _ 
Replication in this general Form Was good, e. 

So where Trover was brought for a Library of 21 held to vent. 114. 
be good without expreſſing what they were; becauſe to ſer down the Enery's Caſe. 
particular Books would make the Record too prolix; and in this Caſe 
(a) Plow. was cited, where a Man pleaded, that he was K night of the 
| Shire per majorem numerum, and held to be good. + © © © Caſe cited, 


2 | b 15431 | LIT SG 6/7593 Sat alſo Raym. . 
1 Sed gu de hoc? He might have declared of a certain Number of Books: But ſurety nothing can — 


(a) Bulkeley's 


more uncertain than the Term Library; as what may be a very proper Library for a Gentleman in one Art 


or Profeſſion may be a very improper one for another, &c.- 8 | 5 


So in an Action on the Caſe for ſetting an Houſe on Fire, per quad, 

amongſt divers other Goods, ornatus pro. equis aratris amiſit _ After 

Verdict for the Plaintiff, it was objected, that this was uncertain; but 

the Objection was diſallowed by the Court. And in this Caſe Jul 

* tice Vindbam ſaid, that if he mentioned only diverſa bona it had been Page gr 
well enough; as a Man cannot be ſuppoſed to know the Certainty of his M. 16 Car. 


Goods when his Houſe is burnt; and that, to avoid Prolixity, the; Law 5 in B. R. 


* 


will ſometimes allow ſuch a Declaration. JJV 
| ys e oa bas ni 1 t 10 obo] 416 Gi, KN $55, - 


As to general and particular Pleading there are many Diſtinctions, "or, 


which may be reduced to this Rule, that a Certaingty. or Generality, in Co. Lit. 303. 


Pleading is required, according to the Nature of the Subject Matter 72. 1 36. 
pleaded; and this has begot the Diſtinction between (5) Negative and Pant 95- | 
Affirmative Pleasz as if a Man js bound to perform all the Covenants' Ley. 30g. 
in an Indenture, if they are all in the Affirmative, he may plead Perform“ Sid. 215. 
ance thereof generally, and is not obliged to exhibit to the Court a Per-.2 Vent. 156. 
formance of each of them; which would overload the Proceedings with (5) Ts 

a Recital of all the Covenants, whereas one only might be ia Controverſy 33 | 
between the Perties. 4. 1; Ser ek 0. oe Ow 
: lity, Time 


* 
* 


and Place, are requiſite in Affirmative Pleas, none of which are neceſſary in Negatives, Show. Parl, Cases 


97. and ſeveral Authorities there cited. | 


R 3 "4 = 12 - OM mY SY "ig F 45 3 28 ö . 
But if ſome of the Covenants are in the Negative, (c) the Defendant COLE, 204. 
muſt plead ſpecially ; for a Negative cannot be performed, otherwiſe on Moor 846. 


Sid. 87, (c) But if the Negative Covenants are all void and agaiaſt Haw, and the Affirmative good and 
lawful, he may plead Performance generally, and the Court ſhall take Notice that the Negative Covenant 


are void and againſt Law, Moor 850, Godb. 212. Hob, 12. 7 6 


Vol. V. Cc a ſpe- 


Cro.Eliz.691: 
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a ſpecial Demurrer the Defendant's Plea would be bad ; aliter on a gene- 

ral Demurrer. | . Het}. 88 
Show. Parl. Even in Affirmatives our Law allows of general Pleading, where Par- 
Ca. 9. ticulars would be many; as in a Bond for Performance of Covenants, 
arguends, upon an Apprentice's Indenture, for finding him Meat, Drink, Waſh- 
ing, Lodging, and other, Neceſſaries, held, that invenit Meat, Drink, 
Wathing, Lodging, & alias res neceſſarias, is a good Plea, though in- 
tirely uncertain what or how much; and the Reaſon is not only becauſe 
it is in the Words of the Covenant, for that Reaſon doth not always 
hold; for many Times you muſt ſhew how, and are forced to vary from 
the Words of the Covenant in the Breach; as in the Caſe of quiet En- 
joyment, Breach muſt alledge hau, and by whom, and under what Title 
the Man was diſturbed ; but there is another Reaſon, becauſe. the Parti- 

culars would be many... df as lot blog tel nt on amy pwnd, 
Co. Lit, 33. Where ſome of the Covenants are in the Disjunctive, there the De- 
Palm. 70. fendant cannot plead Performance generally, becauſe both the Alterna- 
Oro. Elia. 560. tives are not to be performed z and by pleading Performance generally, 
Leon. zur. he does not ſhew in certain what is performed by bim; and therefore 
| this is bad on a ſpecial Demurrer, which ſhews the Want, of that Cer- 
rainty ; but where the Plaintiff does. not demur for Want of ſuch Cer- 
tainty, it ſhall be intended that the Defendant performed one of them, 
| © - e / / oe an aug | | 
Savil 120, If the Condition of an Obligation be to perform the Award of J. S. 
121, and he awards the Obligor to pay 100 l. or to, procure a Stranger to 
be bound in 200 J. Ec. the Defendant may plead Performance gene- 
rally; becauſe one Part is void, and it will be intended that he pleads 
Performance of that Part which he was bound to perform, and not the 
| eee Puree (6 ene 0 e ee eee e 
Cro.Eliz.870, If in Debt upon an Obligation, conditioned that if the Obligee ſhall 
Waller v. enjoy ſuch Lands till the full A e of J. S. and if F. S. within one Month 
S. after his full Age makes an Aſſurance thereof to the Obligee, then, Cc. 
the Defendant pleads, that FE S. is not yet of full Age; this Plea is not 
ood, without thewing the Obligee hath enjoyed the Lands in the mean 
- ime; for iſt Cooditlon I pe Se PR hobo tra 
* Page 92 Where the Covenants are.to da a Matter of Law, as to (a) convey, 
Dyer 229. diſcharge an Obligation, ratify, or to confirm, Sc. there it myſt be 
Hob. 69,197. pleaded ſpecially ; ecauſe, being a Matter of Law to be performed, 


(a) If the it ought to be exhibited to the Court, to ſee if it be well performed, 


Condition be | ; 
to convey an, who are Judges of the Law, and not a Jury, who are Judges of the Fact 
Eſtate, in enn ie 29107 entre t inn fs — : 


pleading it 


muſt be ſhewn by what" Manner of Cofiveyance it was done. Leon. 72. ' 2 Leon. 39. 2 Mod. 240. 
Godb. 36.—— 80 if the Condition be to ſhew 3 Ar an Annuity, in pleadiog Perform- 
ance it muſt appear what/Manner of Diſcharge it was, that the Court may adjudge whether ſufficient or not. 
9 Co. 25. Hob. 10% In Debt upon an Obligation, conditoned yp deliver all Eyidences concerning 
ſuch Lands, the Nefendant mull plead, that he hath, delivered fork and ſuch Charters, which are all the 
Charters concerning the Land. Fele, 95. But per Cro. Eliz. 869. he may plead, that he hath delivered 
all, e. and. the contrary in ſome Particulars oughy'to be ſliewn on the other Side; per Curiam, 


* 


Co. Lit. 303 b. Where the Covenants are Matters of (3) Record, the Performance 


(5) As ta le- muſt be ſhewn ſpecially ; becauſe it muſt appear to be done by the 


Goo: Jac. 3e. Record, and js not to be. tried, by @ Jury on the General Ide. 


2 Rol. Rep, ; . 535 
. | 3 2 328 
2 Co. . Man. If in Debt upon an Obligation, conditioned that the Plaintiff (hall 


{r's Caſe, enjoy certain Lands diſcharged, or other wiſe ſaved harmleſs (c) from all 
and the like ))%öͥö;ö uy. Reo near eee eee 
h ᷣ.]]]7—7—rͥ,I,..̃]ô .. . 
Winch 9. Cro, Jac. 363, 634. Leon. 71, March 121. Keilw. 80, (e) If the Condition be to 
fave harmleſs from all Bonds entered into for the Obligor, exoneravit & indem' conſervavit is en 
| | Without 


- 


* 
mn vl * — "LO 4 7 iden han. i. 2 
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Incumbrances, the Defendant pleads, that the Plaintiff had enjoyed the without ſhew. 
Lands diſcharged and kept indemaified from all Incumbrances ; this Plea ing how, 
is naught ; for being in the Affirmative it ought to have been ſhewn how 1 {he 
but if he had pleaded in the Negative, Non fait damnificatus, it had been that he need 


8 that he need 
otherwiſe. not ſhew 


— 


Arn 


5 | 5 wok p gy from what 
Bonds he ſaved him barmleſs; and per Cro. Eliz. 433: per Gaudy, there is a Diverſity when the Condition 
ii to diſcharge from a particular Thing, and when from a Multiplicity of Things, for in the laſt Caſe it is 
ſufficient to plead generally. SHEER + Wat: ep 


Where the Bar is in the Negative, it is impoſſible for the Plaintiff to 
go to an Iſſue, for a Negative cannot be proved; and there:ore the 
Plaintiff muſt aſſign a Breach, by replying in the Affirmative, on which 
Iſſue may be properly taken; as if a Condition of a Bond is, that the Lev. 83. 
Defendant ſhould. not deliver Poſſeſſion to any Perſon but the Leſſor, {zen v. 
or to ſuch Perſons as lawfully evicted him; the Defendant pleads he did Nicholas. 

not deliver the Poſſeſſion to any but ſuch. as lawfully evicted him; here 

it comes on the Plaintiff's Side to aſſign a Breach, and ſhew that he 
delivered the Poſſeſſion to ſame Perſon that had not lawfully evicted 
him; becauſe, the Condition being in the Negative, the Defendant's 
Plea muſt neceſſarily be in the Negative alſo, and the Plaintiff, to aſ- 

. :fign a Breach, muſt aſſign a Fact directly oppoſite to ſuch Negative 

. Coddition. + - Yet amor at; ts at Þ det ne: 

So if an Obligation be to perform an Award, and the Defendant 74: Title 
Pleads no Award made, it is not ſufficient for the Plaintiff ro ſhew an 4birrement, 
Award made in his Replication, unleſs he ſhews alſo a Breach; becauſe 
the Defendant's Plea is in the Negative, and the Plaintiff, by replying 5 
in the Affirmative, does not ſhew the Obligation to be broken; for the 
ſnewing ſuch an Award leaves it uncertain whether it was performed or 
not; and his having ſhewn that there was an Award ſubfiſting, does not 

' make it appear that he was intitled to the Money, unleſs he alſo ſhews 
„„ d ßdßdßdß/d0d0d 0 P 
The Condition of a Bond was, that the Obligor ſhould render an Sand. 102. 
Account of the Goods of Villiam Narril deceaſed, which came to his Hayman v. 
Hands, and make an equal Dividend between him and the Obligee Gerrard. 
the Defendant pleads, no Goods came to his Hands; the Plaintiff 
muſt reply what Goods came to his Hands, and farther aſſign the“ Page 93 
| Breach that he did not account for them; becauſe the Plaintiff, by re- 
Piying the Goods came to the Defendant's Hands, leaves it on his own 
ſhewing indifferent-ro the Court whether he be intitled to the Penalty of 
the Obligation or not, unleſs he goes farther, and ſhews that the De- 
fendant did neither account nor divide them. IE aha aa: 

(a) If in Debt upon an Obligation conditioned to pay 307. to A. B. Cro. Jac. 359 
and C. tam cito as they ſhall come to the Age of twenty-one Years ; 2 Bulſ. 267. 
the Defendant pleads that he paid thofe Sums fam cito as they came of 8. C. Hey 
Age; this no good Plea, for che Time, Place, and Manner of Perform- r 
ance ought to he ſhewn in certain, 40. that a certain Iſſue might be taken wat 


Ant * 


£ = 
ere by . Wr F n 
a —— x — 4 AC. A br LR 2 nor nab] — — — 2 
r — ret be ey tte oe os ner eee a Rn 
n 0 _ 8 


Ar 


CE 


f 1 PF. Of e's. | Condition be 
upon it; adjudged; upon a ſpecial Demurrer. EE Sian WG. 
the Defendant muſt not plead generally, that he hath ſurrendered it, but muſt ſhew when the (ri was 
held. Winch 11. adjudged, —If the Condition be, that the Obligee ſhall enjoy an Office according te 


Letters Patent, the Defendant muſt not plead in bc werba, but ſhew the Effect of the Letters Patent, Px 4 
the Enjoy ment accordingly. Hob. 295. Ae den „een en kes by | " 


If in Debt upon an Obligation conditioned to perform Covenants, 2 Mod. 33. 
one of which' was for the Payment of Money upon the making an Jace 

| Aﬀorance, the Defendant pleads chat he paid the Money fach a Day, 
but faith not when the Aſſurance was made; this is naught, for it 
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Pleas and Pleading. 


Lutw. 419. If the Condition be, that the Defendant pay the Plaintiff all Manner 


1 He ſhould Iſſue upon it. 
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ought to appear that the Money was immediately paid purſuant to the 
Covenant. 10 B 
ro Eliz. 249. In Debt upon an Obligation, conditioned that the Defendant at all 
Mints v. Be- Times, upon Requeſt, ſhould deliver to the Plaintiff all the Fat and 
* Tallow of al the Beaſts which ſhould be killed or dreſſed by the Defend- 
ant, his Servants or Aſſigns, before ſuch a Day; the Defendant; may 
plead, that upon every Requeſt to him made he did deliver to the Plain- 
tiff all the Fat and Tallow of all Beaſts, &c. without ſnewing how many 
Beaſts were killed or dreſſed, or what Quantity of Fat he delivered; for 
if the Pleadings were not ſo contrived as to purſue the Covenants, the 
Defendant would be obliged to fill the Pleadings with Multitudes of ufe- 
| leſs Deliveries, which might not be controverted by the Plaintiff , 
whereas the Plaintiff by aſſigning a particular Breach in the Non-delivery 
at any one Time may bring the whole Matter in Queſtion. Wh 
Cro Eliz. 749. But here we muſt take Notice of another Diſtin&ion, viz. That when 


cited between the Condition conſiſts of Matters to be done that lie within his own Know- 


Sands and 


ene ledge, though they conſiſt of great Variety, yet the Defendant cannot 


plead generally, but muſt ſhew the particular Performance of all Mat- 
ters in his Plea ; as if the Condition be that the Defendant, Bailiff of 
the Plaintiff's Manor, ſhould render an Account of all the Rents of 
the Manor he has received before ſuch a Day; if the Defendant plead 
he has accounted for all the Sums before ſuch a Day, it is ill; but he 
| muſt ſhew the particular Sums, becauſe it lies within his own Knowledge 
5 Sed gu. If only. 5 e Lak ee 
he may not | NOTRE" F 14 
— — * divers Sums, to the Amount of ſuch a Sum in Grofs, and that he rendered an Account 
thereo | 8 . wa i i | | 


Sid. 215. So if the Condition be, that the Defendant ſhould deliver Briefs to 
9 all Churches within ſuch a Time, and ſhould collect the Money given 
: upon them, and ſhould deliver it over to the Plaintiff; there the De- 
fendant cannot plead generally, that he has delivered the Briefs, collected 
the Money, and delivered it over to the Plaintiff; but he muſt particy- 
larly ſhew what Briefs were delivered, what Sums were collected, and that 
he delivered them over to the Plaintiff, becauſe ſuch. particular Facts lie 
+ 2v. See Within his own Knowledge only © 1 4 
Note preced- IH TT 1 . 
ing. A much ſhorter Iſſue might be taken. Suppoſe he pleaded he delivered Briefs to all Churches, collected 
all the Money, amounting in the whole to ſo much, and no more, and that he delivered the ſame to the 
Plaintiff. . If not true in either of the Particulars it might eafily be falſified by the Plaintiff: He might ſay 
be did not deliver Briefs to all Churches, for that he omitted. ſuch a Church; or that he did not collect the 
Money, but omitted to collect ſuch a Sum; or that he collected more than alledged, to wit, ſo much, and did 
not deliver the whole to the Plaintiff; or that he did not deliver the Money collected to the Plaintiff, or any 
Part; or not all, only ſo much. RT EC En kiten 


* 1 


of Coſts and Charges that F. S. ſhall charge the Plaintiff with, for car- 
rying on a Suit; the Defendant pleads he did pay all Manner of Coſts 
and Charges; this is ill, becauſe it relates to one ſingle Point, which may 
and ought to be ſhewn in certain, in order that the Plaintiff may take 


on 


have ſaid, het VVV 
J. S. charged the Plaintiff ſo much, and no more, for the Coſts and Charges, and that he paid the Plaintiff 
the ſame, to wit, on ſuch a Day, at the Place where the V nue was laid, 


Page 94 A Bond to pay from Time to Time a Moiety of all ſuch Monies as 
Sid. 334. from Time to Time he ſhould receive; Payment of a Moiety generally, 
Church v. 1 without ſhewing the Particulars in certain, was held a good Plea, be- 
Brunfwick. cauſe it is of s A he ſhould receive from Time to Time; otherwiſe if 
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chefs Words had Ben mirted;' bicauſe in thatiCaſe there wou ü a 


* 5 
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In an Action on the Caſe. agdinit-the Defendant, who promilecy that Cro.Eliz.g13. 


in Conſideration the Plaintiff, would diſcharge a third Perfon then under King v. Hobbs, 
Arreſt, that he would pay the Maney; and alledged in fa&o that he ex- 
eneravit, &c. and this was held ſufficient without ſhewing how ; for that 

it. may be done by Compoſition, ' Q. and without Deed. . ot 


So in Debt upon a Bond conditioned to perform the Award of | 7. 8. Cro. Jac. 339 


Plaittiff ſhall ceaſe, and the Plaintiff ſtand acquitted De qualibet materia 2 Bulſ. 93. 

in eadem contenta, the Defendant may plead, quod /tetit inde. quictaius, wich- Sr Vo 

out ſhewing how, or that he in fal diſcharged, him; for it was not in- 

tended that an actual Diſcharge ſhould be given, but that by the Arbi- 
trament he ſhould be acquitted. 5 


if it is awarded that a Suit in Chancery by the Defendant againſt the Rol. Rep. 8. 


harmleſs the Plaintiff of and from all Coſts and Damages that may ariſe Harris v. 
by reaſon of a Law Suit, Sc. the Defendant picaged Non dammificatiis | 
generally z and on Demurrer to this Plea it was held good“, becauſe the * The Parti- 
Condition was to ſave the Plaintiff harmleſs from ſomething that was cvlars of the 
uncertain, at the Time of making thereof, -viz. from the Coſts and — 
Charges of the Suit, that no Coſts might be recovered againſt him; but been ſhewn 
if it had been to ſave harmleſs from a particular Thing F, there ſuch, a by the Plain- 
negative Plea generally would not have done, becauſe the Defendant tif in his Re- 
ought to ſhew how he had indemnified the otber. Pluton. 


* . 


In Debt upon a Bond, the Condition whereof, was, to free and keep 5 Mod. 245: 
* 


8 z 


aſſign all the Profits which accrued: by a Voyage made by a Ship, Se. l. 13. 
and the Breach. aſſigned was, that the Defendant nen performavit agrea- "* Koch, 
;wentum prediz ; upon a Verdict and Judgment in C. B. for the Plaintiff 

Error was brought in B. R. where it was inſiſted that the Breach was 

too general and incertain: But per Cur had this been even on Demurrer, 
it would have been good, but being after a Verdict it is beyond Queſtion, 

or the Plaintiff would not have Damages given if he had not proyed a 

good Breach; and here the Agreement is ſiogle, /. to aſſign; ſo the 
Non-performance.is in the Non- aſſignment, and it being Negative, and 

in the Words of the Agreement, the Judgment was affirmed; i. Ak; | 

In Debt on a Bond conditioned to acquit, diſcharge, and ſave harm- z oo 252, 

leſs.a Pariſh from ,a Baſtard Child, the Defendant pleaded Nen damnifi. Mather v. 
catus generally; and on Demurrer it was held, thar ain; in the Negative . 
he need not ſhew how, and it not appearing on ile adele Reco that 
the Paciſh was damaified, Judgment was given for the Defendant-: 


In Caſe upon an Agreement, in which the Defendant promiſed to Skin. we, 
7 
— 


4. Of Surpluſage and Repugnancy in Pleadng. 


If either Party, Plaintiff or Defendant, alledge more than is neceſ- Co. Lit. $04; 
ſary to introduce new Matter repugnant and contradictory to what Plow. 232, 
vent before, in any Point not material, this will not vitiate the Plead- ag | 
ings, according to the Maxim Urtile per inutile non vittatur z and ſuch re- 9 K. 6. 0 
dundant or repugnant Part ſhall be rejected, eſpecially after a Verdict; ſo zz. A 
though there be a Repugnancy in any material Point, though this is-not Sand, 282. 
aided after Verdict, yet if it appears that the Verdict was given on a rp 
different Part of the Declaration, or if the Plaintiff releaſe ſuch-repugnant 
Part, Judgment ſhall be given for him. | 
Von IV, 9 0 D d In 
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Pleas and Pleading, 


| Cro Jac. 549. Ih Debt on an Obligation the Defendant pleads Paymens of 504 
14 Jun. 11 Jem. according to the Condition; the Plajotiff replies qued 
. Tip 93 * non ſpluit; go l. predif 14 Auguſt Ann. 11, ſuprad quas ad eundem diem 
tho debuiſſer ; & boc, Sc. the Verdict found quod non ſolvit predi? | 
4 wi prout the Pefendant had alledged ; the Objection here was that 
ve was 0 becauſe they do noe meet in the Time the Moriey 
95 aid; e's th Word being plainly Surpluſage, for: when he 
ſaid mad non ſolvit p 14 ce, it 5 a ſufficient Traverſe without = 
Word Auguſt, and Auguſt iy eb erg th gnant to the Word prodi?, for 
predict: en to 7 Jin: an uch Surp vla e, beds Nee to what 
| 3 5 9 15 inks idle and void.” | 
Cro Jae. oh E Bill was filed Te, 157 fac. ſetting forth chat the De- 
14 lala. Ye, fegdant 2 3 17 Fac, beat the Plaintiffs Servant, por quod the Plain- 
4 | «6 YOM * ſervitium magnum tempus, 74 a pfui 20 Mari ſaprad uſque pri 
i 5 diem Marti Ang OF: eden perdidit ; on Nibi dic a Writ of 
«A Inquiry was a0 rr 107, Damages ; but the Defeadant had 
| We becauſe the Giſt of the Action is for the Uſe of the Plain- 
_ i_ oy Service, and the” Battery is but Inducemest, and the Loſs of the 
DP : = Ser 8 08 is not er nert Mate rei relative to the Battery; for the Servant 
J . 15 fall In. me Toe afrer the Bartery, and the Plaintiff! having laick 
. ferent Month fr om the Battery, there is nothing in the Record to 
R 5 10 0 the Eben to the 20th January, and to rectify the Month 
March as, repugtant; and if the Loſs of the Service ſtands on the 
Moo. of March's ac. until Merch following, it takes three Non 
| . ofthe T 5 00 r the Time 4 the Acton We e for which the 
|. Jury was not authorized to give Dam 
2Leen. But in Debt upon a Bond; cenditi ied thas if/the Plaintiff did not 
Er v. pus aut. of the. paz e Service without his Leave, &c. then if he 
7 \2Þ 120 8 1 FN 100 / 7 within 28 Days upon Demand, the Bond 
ſha] e N Defe od ant pleaded that the Plaintiff 4 Muii 30 Eljz, 
parted tis 8 Serv: ce, and without his Leave; the Plarntiff re-. 
.n = WI 90. 2h, in, the ſame Year ſhe de ited: with Leave; and 
= - | DOE t WE 92 ha e the 100 J. which the Defendant 
ut 7 uſe hee, that ſhe departed without Eeave ; it hz 
d; that OP et J wag. laid to be 4 08, and the Wir o ed 
Ogob, 05 that. there was not 28 Days | between the Demand and the 
e 1 175 Plaintiff had dgment ; tho* upon her own: 
ewing a, Frog brong Action 14 Days too ſoqn; for the Iſſum was 
WS ora. wh 99 98 ny E W in the engen was alrogether 
bi ſnall be rejected as Surpluſage 
« Plain 1 5 on a Lease made to him the 
25 Detendan poſtea, . 1 Maii ejected him, this 
| 8 Var 4; he N. the Poſtea it appears "that the Defendant 
_ contin a 12 on the Plaintiff*s Title, and when be lays a repug- 
Pont, S vid: nant Day, it is as if he had laid _ ; . if no Day be laid, it ſnall be 
Title Fjea- intended aftef Verdict that the I N committed before che Action; 
meni. for it would be v very foreign after W to intend, that the Action was 
ER brought by the Spirit of Prophecy for a Wrong to be committed after- 
' _ wafgs; and beſices,” the Jury could not take Cognizance of n | 
don 47 I Action brouphe, for that was not in Iſſue. 
+ 15 reſp als for entering his Cloſe 10 Juli 44 Bliz: contra, Raum Do+ 
of 72 8 . mine Reging Elia. & Domini Regis mune, after Verdict this was moved in 
Re I logon, ad and. held that theſe Words Domini Regis nunc were 
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Pleas and Pleading. 


* 


If an Action be brought, and the Plaintiff concludes his Declaration veat. 103. 
with a contra forma m ſtatuti, and there happens to be no Act of Par- Vara. v. 
liament in the Caſe, the Words contra formam ſtatuti hall be rejected as Nieb. 

is fg So in Treſpaſs for entring his Cloſe and treading down his Graſs and * Page 95 
Corn, and hunting there, the Defendant being an inferior Tradeſman, «1 
2 Domini Regis, & contra formam ſtatuti inde provi/* ; in this bl. . 


| S pl. 2. 

Cale, t hk ſeveral Treſpaſſes are alledged, the laſt of which only is . 
within the Statute, and the Concluſion of the Count is contra formam 149. 

ſtatuti, which in a grammatical Conſtruction goes to the whole Count; 12 Mod. 122. 


yet as in Law it goes only- to the Hunting, ſt therefore may be applied Comyns 25. 


to the latter Part, and rejefted as to the Reſt for Surplufage. 12 


89 + % 
e l fe 
22 


Curd. 382, $ Mod. 307 Comb. 430. g. C. ane V. Talber, 


10 Afimpfit for Money had and received by the Defendant for the 8. k 24. pl). 
Plaintiff, ad uſum of the Defendant; and Verdift upon New aſſunipſit Ld. Raym. 
for the Plaintiff : On Motion in Arreſt of Judgment the Couft held, 59. 

that theſe, Words, ad gſum of the Defendant, ſhould be tejected, being 28 
inſenſible and repugnant; and then che Promiſe is for Money had and re- F 7 


ceived by the Defendant for the Plaintiff, which is well. * 


Palmer v. 


i Stavely, 
In Covenant againſt an Apprentice the Plaintiff aſſigned for Breach, Salk. 213. 


that the Apprentice, before the Time: of his Apprenticeſhip expired, Bt 4. 


and durante tempore quo ſervivit, departed from his Maſter's Service; the * v. 
Defendant demurred and had Judgment; becauſe the Declaration was 
repugnant, for it ſhould have been aurante lempore quo ſervire debuit. 


So in Treſpaſs for taking and carrying away his Timber and Brick, Salk. os 


- 1 14 L * 4 8 . , L 2 1 
Super terram ſuan jacent” Y x confeftionem domus 4 novo Lp abl and the Lal v. 
Court held this inſenfibſe; for they could not be Materials towards Au. 
building a Houſe already built, 1 : HR 


" 
* 


Treſpaſs Quatre tlauſum fregit es ſolum Fwd the Defend ant jullifes, Noy 1 my | 


that he and his Anceſtors, and all thoſe whoſe Eſtate he had in a Cot- Valentine v. 
tage, have uſed to have Common of Turbary to dig and fell ad libitum, Pw. 
as belonging tothe Houſe, c. and adjudged an ill Plea, bring repug- = 

nant in itſelf; for a Common appertaining to a Houſe ought to be ſpent 


in the Houſe, and not fold abroad; alſo fuch, a Common, as is above- 


x 4 7 » 


ſaid, is an Intereſt and a Frank-tenement. | 3 

I an Annuity, Common of Paſtute, Common of Eſtovers, or the like, Co. Lit. 3123, 
be granted for Life or Years, &c. the Reverſion may be granted withs 
out Attermment; and therefore to plead it is Surpluſage, and more than 

needs; becauſe in none of them is there any Tenure, Attendance, Re- 

mainder or Payment out of Lanxe. e TS 


In an Avowry for à Rent-Charge, the Defendant made Title to Jon. Cro. Jac 282. 


. Stiles, with whom he married Anno 1603, and becauſe at Mich. 1597, Balu v. 
20 l. was arrear, and not paid to him and his Wife, avowed Hill. 7 Fac. Poor. P 
Adjudged a good Avowry ; for the ſaying it was arrear to him and his 8G. 3 
Wife was but Surpluſage, when the contrary appears, he not being mar- Hob. 208. 
„%%% ⁵⁵ TT AE tA Moor 867. 
5 g 92 == « 3 | aa A 3 "7 4 1 Like Point. 
If an Acceptance * of an Aſſignee be pleaded, quod receperunt Sand. 208, 
& acceptaverunt de prædis J. S. redditum ficut ow Sebring oy wes 305. We 
viz. ſex denarios de reddit prædilt'; this is repugnant, becauſe it is in a 
Point perfeMy material; and it is repugnantly pleaded, becauſe it is 
ſaying he received the whole Rent, and yet received but Part of ir, which 
is in Subſtance a different Thing; and the Sex denar? is no Surplufage, 
* : rg becaule 
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Pleas and Pleading. 
becauſe it is the certain Sum that is alledged to be accepted; and there- 
fore the Acceptance is not in the Form onl7rrr. 
Latch, 176. If a Man makes ſeveral Demands in one Declaration, and in the 104 
Noy 44. fe attingunt miſcaſts the whole Sum, and makes it more than What is 
contained in the ſeveral Articles demanded; this ſhall not vitiate the De- 
claration, becauſe the Caſting up one Total is mere Surpluſage, and that 
Total not agreeing with the Parts, ſuch, diſagreeing Surpluſage cannot 
hurt; for it is plainly the Miſtake of the Clerk, in computing the De- 
mand aright, and not of the Party, in ſhewing any particular Demand 
otherwiſe than he ought. men, r wet 
* Page 97 But if a Man brings a Plaint in an inferior Court, and the Declara- 
Yelv. g. tion ſets forth particular Demands, which over-run the Sum mentioned 
Noy 44. in ſuch Plaint, though never ſo little, and the Jury give. a Verdict ac- 
| Latch175- cording to the Sums mentioned in the Declaration; this is erroneous 3 
88 for the Plaint in Court is in Nature of a Writ, and is the Original and 
Plaintiff may Foundation of the whole Proceedings ; and if the Declaration, Verdict, 
remit ſuch or Judgment, are for more than is contained in the Writ or Plaint, and 
Overplus de- if it be beyond it ever ſo little, by the ſame Reaſon they may go to larger 
clared for. Sums in infinitum; and then the Plaint or Writ would be no Direction 
for the future Proceedings of the Court. „ TORT e MO Ne 


a+ ad 1 


it 


5. That the Pleading ought to be direct and not argumentative. 


ine (a) Every Plea muſt be direct, and not by way of Argument or Re- 
(a) A Plea hearſal. 1 | 8 e 
in Bar, that 3 . | 17 50 . 
deſtroys the Plaintiff's Action only argumentatively, is not good. Velv. 23. 


Dyer 42, 43. If a Man be bound by Obligation to warrant Lands, and in an Ac- 
2 4 1 5 tion on this Bond the Defendant pleads, that the Plaintiff pacifice gaviſus 
9 e. ef, Ec. this is naught, being only argumentative; for he ſhould have 
pleaded, that he did warrant the Lands, & non damnificatus. . 

Dyer 118. To ſay Quod indentura teſtatur quod dimiſit is an ill Plea; for he ought 
. to ſhew that he demiſed de faFo. . | | 


2 And. 179. In a Formedon in reverter, the Demandant counts of a Gift to Baron 
and Feme in Tail, and that they are dead without Iſſue, the Defendant 

(3) So in a Cannot plead, that the Gift was to them in (b) Fee, without traverſing 

Fer the Gift in Tail, being only argumentative. 3 

it canuat | | | 1 LEW 

Nlead that H. is Incombent, and not B. without'a Traverſe that B. is Incumbent, being only argumenta - 

tive, J. A. is Incumbent, ergo B. is not. 2 And. 179.———In Treſpaſs againſt divers Defendants, they 

Plead, that one of the Defendants was dead before the Writ purchaſed ; the Plaintiff replies, that be was 


alive; this is naught, without adding & /c nient morte ; ſo if Villenage be pleaded, Replication, that he 
is Frank-free, without adding nient Villiin, is naught. 19 H. 6G. 4. = 
7 E. 4. 16. So if a Sci. Fa. be brought againſt a Parſon for the Arrears of an An- 
0 1 179 nuity recovered againſt him, the Defendant pleads, that before the Writ 
No brought he had reſigned into the Hands of the Ordinary, who accepted 
thereof; this is no good Plea, for he ought to have pleaded, that he was 
n . 
4 Mod. 405, In Aſump/it the Defendant pleaded, that the Plaintiff was Alienigena in 
_ 2 V- Regno Franciæ ſub ligeantia adverſarii Dom Regis, &c. oriundus: And on 
8 Demurrer to this Plea, the Exception to it was, that this was bot a di- 
rect Affirmative, that the Plaintiff was Alienigena, in that it ſhould have 
been Natus, and not Oriundus; but ſome Precedents being cited out of 


Raſtal, where the Word Natus was ſupplied with Oriundus, the Plea was 
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A Plea, that he is now a Subject, intended a natural one, and that he Lev. 12m. 
was always ſo. | 4 


£ 


e e nn n 


_ Aſſump/it againſt an Executor, on the Promiſe of his Teſtator, he Lev. i84. 
pleaded Non aſſumpft ; and after Verdict for the Plaintiff, it was objected, Browning v. 
that it did not appear by the Plea (a) who did not aſſume: But per Ce, 75 | 

It ſhall be intended of the Teſtator, for here is no Charge of any Aſſum- EN . 

W e eee 


| 35 without ſay- 
i » ; « £4 bas : - y £ + 1 ; : F 4 « * 2 * f A i 4 2 ; , 4 4 by 7 k 5 f 3 : 4 7 . * to w nd; 
2 ch 1 omiſe, will be well enough, but not in the Caſe of a ſpecial Promiſe. Sid, 292. 
2 f ; 57. . Cro. Eliz. 703. £ £ 9 9 50 N 2 17 N 2 1 8 ©. 1851 J 8 is * ; 


e So in Debt againſt an Executor on the Bond of his Teſtator, the * Page. 98 
Defendant pleaded Non eſt fallum ſuum; and it was adjudged, that ſuum Litch. 125. 
ſhould be intended the Teſtator. +: Paker's Cale, 
If a Horſe be taken as a Stray, and the Owner ſays, he demanded. the 2 Salk. 686. 
Horſe proferendo ſatisfa#ionem ; this is ſufficient, and a direct Affirmation, Hh v. 
as in che Caſe of Warrantizando vendiditi 00 - Walſh. 
If a Man pleads, that he entered come or as Heir to ſuch a one; this 5 H. 5. 1, 2. 
is poſitive enough: So if a Man juſtifics as Bailiff or Servant; this is not Dyer 132. 
barely argumentative, but as poſitive and direct as if he had alledged _ 
that he was Heir; Bailiff: or: Servade,. ; IEEE „„ 


I the Condition of a Bond be to 


made an Award; wy Se | 
was made within the Time limited by the Condition, 
be traverſed. - „„ 5 5 


L 
9 


mplicative, 


bat is an expreſs Averment. 3 Leon. 67. Plow. 127.—1. gued ls an Affirmative ; (6 is E. gaie, Quod 


7 


cum, &c. and may be traverſed. Lev. 194. 1 Sand. 117, 414 
f 7 1.64 F108 eee 181225 4 8210 160 


3 5 6. Negative Pregnant. YT ITE | 

HEE 27] J % 0599 10-3313 : Faint 9 1 
It is laid down as a Rule, that every Plea ought to be direct, and not Co. Lit. 126. . 

by way of Argument; and that therefore Iſſue cannot be joined on 303. a. 

2 Negative Pregnant, or an Affirmative Pregnant of a Negative, i. e. Poct. pl. 256. 


AJ) Va r. 


ſuch a Negative as ſuppoſes or implies an Affirmative, or ſuch an Affirm- ; Leon. 297+ 


ative as implies a Negative; as Ne dona pas per le fait implies a Gift aon. 136. 
by Parol, = therefore the Iſſue ought r 2 pas modo = 1. v 
97 orma, and this Kind of Pleading is held to be ill on a (c) Demurrer; gative Pre- 
becauſe the Plea, Sc. is not a certain Affirmative or Negative of any nane 1. 
ſingle Point in Queſtion, but being only an Error in Phraſe, it is aided ug Mut 
after Verdict. 5 ne wn eien 88. 


7 44. e114 325 N 
ſpecial Demurrer to a Negative Pregnant, that is, a Negative Plea which doth alſo contain in it an Af- 
firmative ; and to an argumentative Plea, that is, a Plea which concludes nothing directly, but only by way 
of Argument or Reaſonivg 3 for .the Court will intend every Plea good, till the contrary appears. Lil. 
Reg. 437. 4 Fab 0 Ros 


In Treſpaſs for cutting his Trees, the Defendant pleads, that it was 1 H. 6, 46s 


by the Command of the Leſſor to give them to a Stranger z the Plain- 


tiff replies, that he did not cut the Trees by his Command; this was dea. pl. 256: | 


held a Negative Pregnant, and that he ſhould have pleaded Ne com- 
manda Pas. | VI 


After Iſſue joined the Defendant pleaded a Releaſe of the Plaintiff 21 H. 6. 9. 
Puis darein continuance ;, the Plaintiff replies, that it is not his Deed Doc. pl. 256, 
Puis darein continuance, this is a N * Pregnant, becauſe it implies 

Vol. IV. e e | the 
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© H. 6. 37, In Tre en the Iſſue joined was, that 7. 


Dot. pl. ey nant ; ; ſo of an Entry for 


Cro. Jac. 87. If an Addion of Treſpaſs be Dok for ef ioto a Man's Houſe, 


Od Car.z1z. So in Debt for Rent on a Leaſe, the Defendant. pleads Quod nibil Bu- 


1 WW 
* 2 * as” — 


Pleas and Pieading; 


the Deed to be his, though not executed at the Time aluedged oy ** 
| Defendant. 
22 H. 6. 38, la Caſe againſt an Hoſt, for that the Plaintiff” s Goods were embezzled 
39. by his Default, he pleaded, that they were not loſt by his Default; 
oct. 472. this is Negative Pregnant, and he ſhould hate Pleaded the ſpecial 


Matter. >< 41210 Jp 
28H.6. 7 In Caſe for burning the Plaintiff's Houſe by the negligent Kneping a 
De. pl. 36 his Fire, the Defendant pleaded, that the Houſe was not burne y the - 
Luer. _ negligent Keeping of his Fire this is Negative Pregnant. 


5 H. 7. 9. If a Defendant plead, that the Cattle died in a Pound overt by the 

Doct. pl. 257 Default of the Plaintiff, and the Plaintiff feplicy, that they, did not die 

us Page 99 85 by his Default nerally ; this is a good Plea; bur if he ſays, that they 

did not die ia a 50 und overt, this is a Negativ Pregnant. f 

N. ne Defendapy di not 

38. diffeiſe the Plaintiff to the Uſe of V. P. Oc. oy: held a Ne 5 
bos. pl 257 nant; but had he pleaded Non diſſeifro fit modo & forma, it tt be been good 

„ all Intents and Purpoſes. 
36 H. 6. 22, Ina Writ of Entry fine a 4. ſu capituli, Ne A pas is 2 ee . 
lienation of Tenant for Life. 
22 H. 6. In Treſpaſs the Src Juftifies, by reaſon that the particular Te- 


oct. b nant aligned he Reverſion in Fee to him; the Plaintiff traverſes, that he 


did nor alien ee; this is no good Iſfue, but a Ne ative Rr 
| for if he Niehed ut for another's Life, his Entry: is lawful. 
2 Lil. Reg. He in Reverſion” brings 4 Writ of Entry in caſi proviſe, up 


212. | Alegarian 111 the Tenant for Life, ſuppoſing that he has 15 


F in Fee, 'whic is 2 Forfeiture of his 77 5 the Tenant comes and 


e i, Fe FT it may be be — in Tail, vbich in ao a Ferse 
| of is E ate, 

Carter 221, lf an Executor pleads ſeveral Tudgments, and that he hath not Aﬀets 

Warcup v. ultra; and the Plaintiff replies, they are kept on Foot by Fraud; and 

N 8. the Defendant rejoins, they are not kept on Foot by Fraud; Ge. but 


(a) Where a doth not ſay Nor any or either of them; the ROOT | is naught, for 0 a) 
Flew Bs there is a Negative Pregnant. 90 "21-7 
ouſe, fc. 
t fi t of bis Fire, is 3 Nerven P, t. N Tiel v 
* "I. 7 n oy Cue That you Feb. not the nr a e r ot 
gave you the eren, which is & b. e | ils: 30g. 


Min, v. Cle. the Defendant pleads, rhat the Daughter licenſed him to enter, by which 
he entered; the Plaintiff replies, Quod non intravit per licentiam ſuam; 
though this Replication be a Negative Pregnant, for it ſeems rather to 
confeſs the Licence than to deny it; yet the Verdict having found that 

Licence, the Dubiouſneſs of Phraſe i is now removed. aod the Truth ap- 
pears by the Verdict. 


Gill v. Glaſs. buit in tenementis tempore dimiſſionis ; and the Plaintiff replies, Quod babuit 
in tenementis, without ſhewing what Eſtate; though this had been bad 
on a Demurrer, becauſe, by not ſhewin what Eſtate he had, it is Preg- 

© nant of this Negative, that he had not j an Eſtate by which he had 
Power to demi iſe, yet after Verdict it is good, where the Truth appears 
that he had ſuch an Eſtate that he could demiſe. | 

Lev. 83. | In Debt on an Obligation to 3 Covenants in an Indedture of 

Pullen v. M. Leaſe made by the Plaintiff to the Defendant, whereby the Defendant 

cholss covenanted, that he would not deliver the Poſſeſſion to any but the 

Leffor, or to ſuch Perſons as ſhould ** evict him; the Defendant 


3 plead S, 


as and . Sad... As. LY & 1 
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"pleads, that he did not deliver the Poſſeſſion to any but ſuch as law- 

fully evicted him: And on Demurrer to this Plea it was objected, that 
the ſame was ill, and a Negative Pregnant; and that he ought to haye 
ſaid, chat ſuch a one lawfülly evicted him, to whom he delivered the 
PoRefion z or that he did not deliver the Poffeſſion to any: But the 
Coutt held the Plea purſuing the Words of the Covenant good, being 
ia the Negative and that the Plaintiff ought to have replied, and al- 


ſigded a Breach 3 and therefore Judgment was given againſt bim. eps 
1 eU 3052315 2 4 N 1 „ ö 18 : BY _ f ; Þ, oy 
7. That Things muſt be pleaded according to their Operation ® Page 100 
S 8 r 11 f | . g 
The Grant or Conveyance of one Jointenant to his Companion muſt: Co Lit193:b7 
be pleaded as a Releaſe; for one Jointenant cannot enfeoff his Compa- 200, bd. 
nion, becauſe they are already both. ſeiſed per mie et per tout; and this Sid. 452. 
Manner of Conveyance paſſing by Livery cannot operate ſo as to give 33 
him what he already has; but though a Releaſe be the hr Convey- Rink.” 187. 
ance from one Jaintenant to another, yrt if the Jury find, that the vhe 
Jointenant did grant or convey to another, this amounts to 4 Releaſe | 
fer they having found the ſubſtantial Part, the Court is to apply the © 
Words according: to the Operation! they: have in Law; but every ſü hf 
Conveyance mult be pleaded as'a Releaſe, ls oO 
Surrender, and muſt be pleaded accordingly, being the Operation it hath Comb: 190, 
in Law. 4 . 33 
If. J. S. pleads the Grant of a Rent from his Father in chis Manner. 
uz. chat in Confiderazign af Love and Affection, and 5 J. he chncgſſe * Vent. 143, 
& alfignavit, e. and there is neither Attornment nor Intolment of We 7 8 * ai 
Decd ; this cannot paſd as a Grant at Common Law; nor as a Bats 1 15 #4 in 
to a Co- March, 


and Sale for want of Inrolment; and though it (% attiounts arch, 
venant to ſtand ſeiſed, being in Conſideration of Love and Affection, 4 Mod. ths. 
you i edlen have been Oh b pleaded, being the Operation i hath in 8. . 


e. 

. !. derided ode toes ad vert bars 
DAR 5 n 14 <P gs W ee carer nds ant RtR. F may bar | 
and een to is San, bin thop the Eonkdgration of Migit7 ought to be expreſied, and it ought to have af! he 

other Circumſtances of a Bargain and Sale; yet if it hath pot, and he Conſideration ef Lors and AﬀeQtion 

is expreſſed, it Vill amount 10 a Covenant to ſtand ſeiſed, ' 7 Cy. 40. Bede Cale, 3 Co. 24. Cto. 
Els. 394. and vide Vent. 137. Lex. 56. ba Mod, 173. Croſs v. Scudamore. (65 The Word Dad or 4 
crai way peat 10 a Gratit, to a Feoffment, to à Gift, Leaſe, Releaſe, Confirmation or Surrender; 
and it is ig the Election of the Party to uſe it to which of theſe Purpoſes is molt agreeable to his Intereſt, 
and therefore he may plead it as either. Co. Lit, 304, b. 4 Mod. 150. cited. rr 


Al neceſſary Circumſtances implied by Law in a Plea need not be ex- Eo. Lit. 303 
preſſed; as in pleading a Feoffinent, Livery and Attornment are im. Yelv. 1 35. ; 
plied; ſecus in a Grant. 65. ee e 27154, ene . . 149. 

lo pleading a Countegmand to a Submiſſion to Arbitration, it need not 8 Co. 82 
be alledged, that the Party gave Notice to the Arbitrators, for without 
that it is no Countermand.z and therefore if no Notice be given, Iſſue may 
be jnined upon the Point, Qyed nan reuar att. 

I a Diſſeiſee plead, that he could not enter for Fear, he muſt ſhew 
ſome juſt Cauſe of Fear, that the Court may judge of the Reaſonable- 
neſs; of av Apprehenlion of Danger to his Perſon; but in a ſpecial Ver- 
dict, if che Jurors find, chat the  Difleiſce did not enter for Fear of 
Corporal Hurt, it is ſufficieat, and it ſhall be intended that they bad 
Evidence for whatithoy HTI ppb 

win. war N 1 Pro $42 HT 260 11% $ SES eee The 


Co. Lit 35 3. d. 
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Pleas and Pleading. 


4 8 x 


Comb. 4 The Defendant made Conuſance as Bailiff to Fane Griffith, that Ro- 
Id. Raym. bert Griffith was ſeiſed in Fee, and deviſed to Thomas Griffub in Tail, 
154. and that a Common Recovery was ſuffered againſt him, to the Intent 
ren that Jane ſhould have a Rent of 40 J. per Ann. after the Death of The-. 
; mas; and that there was a Deed after the Recovery declaring the Ules, 

Trygarnv. c. which was held to be ill pleaded ; for he ſhould not have ſet forth 
Flucher. the Deed, but have pleaded according to the Conſtruction of Law, that 

the Recovery was to ſuch Uſes at the Time. e 
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4 Co. 22. The Admittance of a Copyholder, as well upon a Deſcent as Sur- 

| 5 render, may be pleaded as a Grant, to avoid the Inconvenience "oo 
* Page 101 * would follow, if the Copyholder ſhould be forced in pleading to ſhew 

firſt Grant; for that was either before the Time of Memory, and fo 

(a) That he not pleadable, or within the Time of Memory, and (@) then the Cuſtom 

GM.... 9 Te TR ng oh TVC 


— 


dum con- n fa M3557 4, 7777 
— manerii does not neceſſarily import a Copyhold, 3 Buld. 230. Rol. Rep. 211. 2 Vent. 144. 
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4 Co. 22. b. So he may alledge the Admittance of his Anceſtor as a Grant, and 
ſhew the Deſcent to him, and that he entered, without ſhewing any Ad- 
mittance of himſelf. | VVV 
4 Co. 22. But he cannot plead, that his Father was (5) ſeiſed fin Fee at the 
(5) Without Will of the Lord by Copy of Court- Roll of ſuch a Manor, according to 
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a | ſhewingof the Cuſtom of the Manor, and that he died ſeiſed, and it deſcended to 
1 » him; for in Truth his Intereſt in Judgment of Law is but a particular 
nn Cro, Jac. 103. a | bats, fn ; 
. 1 naught upon | * 


a general Demurrer, Cro, Car. 190. per tatam Curiam ; though the Son had there ſhewn, that after che 
Deſcent he was admitted: But by three Judges, it is but a Fault in Form, and the Iſſue being taken upon a 
collateral Matter, and found for the Plaintiff, 'it is helped by the Statute of Jeofails, hut if 4 pleads 
the Grant of the Reverſion of a Copybold after the Death of B. Tenant for Life, he need not ſhew the 
Beginning of the Eſtate of B. nor by whom {granted ; for it is not the Title of 4. but Matter of Induce- 
ment only. Cro, Jac. 52. 2 Vent. 128. e, . 
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Hard. 366. If one licence another to enjoy ſuch a Houſe or Land till ſuch a Time, 
2 this amounts to a preſent and certain Leaſe or Intereſt for that Time, and 
Lot | may be pleaded as ſuch, though it may be alſo pleaded as a Licence ; and 
Ii, it be pleaded as a Leaſe for Tears, and traverſed, the Leſſee may give 
the Licence in Evidence to prove it. 58 
And. 307, If an Obligee ina Bond covenants not to ſue the Obligor, this amounts 
Cro.Eliz.352. to a Releaſe, and may be pleaded as ſuch : but if the Covenant is that 
Nol. Abr. 939. he will not ſue him before ſuch a Day; this reſts only in Covenant, and 


— the Party. if ſued, can only have an Action of Covenant. 
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Noy 5. A. having a Rent-charge iſſuing out of three Acres, B. purchaſed 
Show. 321. two Acres thereof, and A. covenanted and granted to and with B. not 
S, C. cited. to diſtrain in theſe two Acres for the Rent. Glanvil, contrary to An- 
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| extinct. e | 
Lit. Rep. 190. If two are bound in an Obligation, and the Obligee releaſes to one of 
Everard v. them, provided the other ſhall not take Benefit of this Releaſe, the 
Herne. Proviſo is void, and the other ſhall take Advantage of the Releaſe, if he 
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can get it to ſhew, en n a 
Oro Car. 551. If two are jointly and ſeverally bound in an Obligation, and the Ob- 
oo 95* ligee by a Deed covenants and agrees not to ſue one of them, this feems 
Pain. to be no Releaſe, but that he may ſue the other. | 
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a Tovenant, upon which an Action win lie, but it” cannot be pleaded in Show. 46. 
Bar of the Bond; but where the Covenant is, that the Obligee will not 4% v. 
at any Time hereafter put the Bond in Suit; ſuch Covenant is plead- Serinzbire. 
able in Bar as a Releaſe; and in the Argument of this Caſe it was al- 
| lowed by all, that if a Letter of Licence contains the following Words, 
_ viz. that if the Creditor ſues within ſuch à Time his Debt ſhall be for- 
feited, ſuch Licence is pleadable in Bac. 
108 Ok: Colour in Pleading. 9924: 52 <4 1981 e Pager62' 
Colour is a feighed Matter, which the Defendant or Tenant uſeth 2 Lil. Reg. 
in his Bar when an Action of Treſpaſs or an Aſſiſe is brought againſt 773- the: 
him, in which he gives the Demaridant or Plaintiff a Shew that he hath a 046 3 
good ' Cauſe of Action, whereas in Truth he hath not, but only a in Dr. Lo- 
Colour and Fate of a Cauſe; and it is uſed to the End that the De- falls Ciſe. 
termination of the Action ſhould ' be by the Judges, and not by the 
Jury, and therefore Colour ought to be Matter of Law, or doubtful to | 
the Lay Gents. © MRP Ot HIP: ie nal Nt el 0 N 705 
In an Aſſiſe, when the Defendarit pleaded only a colourable Bar, 2 Iaſt. 41 12 
that is ſuch a Bar as ſhewed ſome Title in the Demandant, they pro- Booth 2 14. 
ceeded to take the Aſſiſe at large, Which was in this Manner; the Aſſiſe N 2 
ſhewing no Title in the Plaintiff, the Defendant would ſhew his own g. Re 
Infeoffment or Inveſtiture, but becauſe ſuch 'Feoffment'was only Evi- 1> Co. 91. 
dence that there was no Diſſeiſin, it would amount to the General Iſſus 
without Colour; and therefore the Defendanr ufged, that the Plaintiffffli! 
obtained by virtue of an Inveſtiture, on which the Ceremony of Li- 


very had never paſſed, and the Validity of ſuch Iaveſtiture, being aĩ 


Queſtion of Law, was not to be anſwered by the Jury, and therefore 

the Plea of his own Inveſtiture, which alone would have been onl7 

Evidence of no Diſſeiſin, joined to the Plaintiff's Title, which turned 

on a Queſtion of Law, drew the Cauſe from the Jury to the Court; 

and this obliged the Plaintiff to ſhew by what Tnveſtiture he claimed, 

and then the Aſſiſe was taken at large on the Title of the Plaintiff ; 

which was done, that the Plaintiff *s' Title might appear on Record, and 

| the Plaiatiff be confined to give Evidence touching that Title, that the 
Jury might not wander from that Evidence; and that, if they did, they 

might the more eaſily convict them in an Attaint. 5 8 


* 


In an Aſſiſe, if the Tenant pleads, that he demiſed che Lands to the eller oi: 
Demandant for Years, this is no good Plea; becauſe the Complaint is .. 
of a Diſſeiſin of a Freehold, and the Tenant gives the Demandant ne 


* 


5 


Colout to have an Aſſiſmm. Mita 


If in an Aſſiſe the Tenant pleads in Bar, that his Father was ſeiſed Keilw. 10. 
and died, and that he as Son and Heir entered, and gives Colour ta 
the Demandant ; and he replies; that he himſelf was ſeiſed, till by the 
Father of the Tenant difſeiſed, and that he made continual Claim, and- 
after the Death of the Father re-entered, and was ſeiſed till, &c. this is 
a good Replication, and yet his Title is founded on his own Poſſeſſion 
on! : i ; = 11 5 5 n no „k 0 "ey » SHB. 6 3+ Was. | ; | 

"a Treſpaſs, if the Defendant juſtifies the Taking of the Cattle Damage Co. Ent. 6522 
feaſant, he need not give any other Colour to the Plaintiff; for by this Dod. pl. 73- 


Juſtification he acknowledges the Property to be in him. 

la Ejectment the Plaintiff's Title in his Declaration muſt be an- . 
ſwered ; and it is not ſufficient barely to give Colour, as in Treſpaſs, or 8 n 
an Aſſiſe. i eee : 2h Meth * Nrn. | Ra. "es 


wy N 1 b n 1 EF. 5 | f Fa | | "Ts. 2 : 
+ ln Ejectments the modern Practice is, to plead the General. Iſſue, the Defendant 8 a Rule 
to confeſs Leaſe, Entry and Ouſter, by which Means the Title enly is in Queſtion between the Parties. 
Vol. IV. | F f | ER TR 
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10 Ca, BB — 68 d hove the following: Se A1 ug ht to Sa. 
Mster donmfol to the Jury z as where the Defendant ' that the 
PlainciF claim by Colour of a Deed of Feoffment, where nothing 

paſſed hy the Need z this ig 4 Colour, being a Doubt to the Lay 

Gn, whether the Land. pafſed by this Feoffment without Livery. 

2d(y; It ought ta have Continuance,. though it wants Effect; as where 

the Defendant gives Colour by Colour of a Deed of Demiſe to the 

Plaintiff for the Life of J. S. who before the Treſpaſs was dead; this 

is not any Colour, for this doth not continue; but he ought to ſay, 

* Page 103 that he claims by virtue of a Deed of Demiſe wade to him for his Life 
where nothing paſſed by that. gdly, It ought to be ſuch Colour that if 

it wete effectual would, maintain the Nature of the Action, as in Aſſiſe 

ti e give Colour of Freehold, Ec. 

Raft. Ent. In Treſpaſs if the Defendant pleads. a Fine ſur Canuſance de Drait, 
277. lavied by the Anceſtar of the Demandant, he ſhall not give Colour 
Co-Bnt. 675+ although this be but executory l otherwiſe if he pleads, that his Anceſtor 
10 Co. 9 granted the Reyerfion after; an Eſtate for Life or Nas. 9955 
10 Co. gc. The Reaſon why Colour ſhall be given in A Wriy of Entry, for diſ- 
Dod. pl. 77. ſeifin, Writ of Entry | in Nature of an Aſſiſe, in —_ Treſpaſs, Sc. is 
ts wake a certain Iſſue; but when the ſpecial Matter of the Plea to- 

tally: bars the: — no Colon is negeſſary and therefore in plead- 

| ing. a Warranty, as Eſtoppel & Fo. with Proclamations, no views is 

mesa 
22 M. & 5%: — a Mas — the Writ, ar to the Action of the Writ, no 


DoR. pl. 77. N the Dede intitlos himſelf by. A of Parliament, no Coloue 
is to be given, 
10 Co. 90. Where Letters Patent are pleaded, "he Defendant: ought to plead, 
DoR. pl. 77. . Colove by, ferger; Letters Patent in this Form, Scilicet colare quarun-: 
| daraum Litaramum Patentium, fal predi” the Plaintiff, Fc. ubi nil tranſ- 
iu, and not that che Plainciff claims Colore ae . m. 


Fe. 

' DoRt. pl. 78. Heu ho juſtifies for Wreck, Waifs, Strays, need ack give Colour. 5928 
10 Co. 91. Siehe Nhe juſtißes for Tiches ſhall not give Colour; for hough, 
| Fe Perſon levers them from the nine Parts, yet they belong. to, tha 
22 H. 6. 50. W Treſpaſs the Defendant pleads, that the Freehold. is in I. 8. an 
18 E. 4. 3. that J. S. is ſeiſed in Fee as of his Demeſae, and. that he by the Com- 

8 d manch of: J. C. St, he need not give Colour ; for though. the Fee or 
Treſpaſs the cht : Exeghold) be in J. S. yet the Plaintiff might haue an Intereſt, for 
Deſendant Marg, ag A Leaſt in the. Premiſſes; bot where the Defendant makes a 
juſtifies as ſpecial Juſtification in him, in whoſe Right as Servant, Sc. there he 
gs eh give Colour; as if he pleads that J. S. was ſeiſed, and in- 

2 33 featied, him, in whoſe R igbt, Cc. there he ought to give Colour; for in 


lour. this: Caſe it eagunt ba pre 10. that ve ien as any . Intereſt | in the. 
Lutw. 1343. 1b 


1 

iz. 76. . 4 1 | | "IE 3 8 | 

Raſt. Ent. In Forcible Entry the des may plead, that he was ſeiſed until 

| 6a. . diqſeiſeg by the-Elaintiff, and this. i is good: without giving Colour. 

Dyer 246. In Aſſiſe the Defendant juſtifies by virtue of a Leaſe for * * 
need not gi TEC in as mo as he does not. plead in. Bar of the 


„ 


| A fiſe, nar. 4 ke the Fr old on himſelf. 
2 Rol. Rep. In Treſpaſs the ee pleads, that the Plaintiff claims Clare Feof- 
140. famenti, by which nothing paſſed, this is not good enen for he ought 
— have: pleaded c ͥ Feofame ui. . 


| Where 


„ Sa al 2.5 1 ha 


1 + 6 2 ne 


Pleas and Pleading. 


| Where the Defendant derived a Title to himſelf by divers meſne Con- 2 Rol. Rep. 
veyances, and gave Colour to the Plaintiff by one who was laſt named 140. 
in the Conveyance, this was held naught ; and that he ſhould have given 
Colour by him who was firſt named in the Conveyance. 1 ; 
In Treſpaſs for entering the Plaintiff's Houſe, and taking and carry- , Leon. 266. 
ing away of his Goods, the Defendant pleaded, that before the Tref- Taylor v. 
paſs ſuppoſed one A. was poſſeſſed of the ſaid Goods, and the ſaid Fi/er- 
Goods being in the Houſe of the Plaintiff, the ſaid A. ſold them to the 
Defendant, by Force whereof he was poſſeſſed, and being ſo poſſeſſed 
came to the Plaintiff's Houſe, Cc. and by Aﬀent and Licence of 
the Plaintiff's Wife he entered into the Houſe, and carried away the 
Goods; and this Plea was held naught, there being no Colour given - 
the Plaintiff, and the Licence given by the Wife not material, nor ſuf- 
ficient for juſtifying an Entry; but in this {Caſe it was held that the 
Want of Colour is but Matter of Form, which muſt be taken Advantage 
of on Demurrer. ic e, Son ee Hs COST eee 
Ins Treſpaſs for taking and carrying away a hundred Loads of Wood Cro. Jac. 122. 
the Defendant juſtifies, for that J. S. was poſſeſſed of them ut de Bonis Radford v. 
proprijs, and the Plaintiff claiming them by Colour of a Deed of Gift 979% | 
afterwards! made, took them; and the Defendant retook them; and it 
was thereupen demurred, becauſe the Colour given to the Plaintiff is 
a good Title for the Plaintiff, and confeſfeth the Intereſt in him; for 
Colour ought to be ſuch a Thing, which is good Colour of Title, and 
yet is not any Title; as a Deed of a Leaſe for Life, becauſe it hath not 
the Ceremony of Livery, ſo the Grant of the Reverſion is not good with- 
out Attornment; but a Deed of Goods and Chattels, without other 
Act or Ceremony, is good; ſo of Colour by a Leaſe for Years, or by 
Letters Patent. LOOT GAIT HIAG 205 $5. A884 | 11595 ate r 
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9. Of pleading Non-tenure and Diſclaiming. 


The Plea of Non-tepure, or that the Defendant holdeth not the Lands Dod. pl. 129. 
mentioned in the Plaintiff's Count or Declaration, is chiefly. uſed in (a) Bridg. 72, 73. 
real Actions, and is ſaid to be General or Special; General where the Dyer 227. 
Party denies ever to have been Tenant to the Lands in Queſtion z Special N dN 
where. he alledges that he was not Tenant at the Time of the Writ, Non- genus is 
purchaſed, | 3 N 1 2 good Ples. 

VF 4 H. 6. 5. 
e | PANE BAG Hott IR | 7 Doct pl. 129. 

At (3) Common Law gif the Tenant had pleaded Non-tenure as to (4) 36 l. 6. 6. 
Part, it would have abated all the Writ; but by the Statute of 25 E. 3. Mod. 181, 
cap. 16. it is enacted, That by the Exception of Non-tenure of Parcel 
no Writ ſhall be abated, but only of that Parcel whereof Non-tenure 
i 2 3923-34055 5 0 „ 

When the Tenant pleads Non tenure to the whole Lands demanded, DoR: pl. 128. 
he need-not ſer forth who is Tenant; but when he pleads Non-tenure as 
to Part, he muſt ſet forth who is Tenant of the other Part, and muſt 
(c) aver that he himſelf was not Tenant die impetrationis brevis, (c) Pieading 
| Non tenure at 


the Time of the Writ purchafed is ſufficient, without adding Nec unguam peſtea, Do, pl. 128.—with what 


Certainty, Mod. 181. h 
lk Iſſue be joined on a Plea of Non-tenure, and it is found by Ver- Cro Eliz.233. 
dict, that before the Writ purchaſed the Tenant infeoffed divers Per- Lenard v. 
ſons with an Intent to defraud him who had Cauſe of Action, and not- Ven. 
wichſtanding ſtill took the Profits, this Finding is ſufficient to intitle 
„ 4 85 Ag e ee che 
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Pleas and Pleading. 


* * es - 5 = 
ate. 4 FO RR” 7 
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th 


X 4. * * 


a) For which the Demandant, the Feoffment being void by the (d) Statute 13 Eliz. 
wie Title... E.G. | +, | 5 | | | 

Fraud. | 5 . . Oe | 8 
Med. 181. If a Formedon be brought of 140 Acres lying in three Vills, and the 
Fowle v. Tenant pleads Non-tenure of 100 Acres, he need not ſet forth in which 
* of the Vills the 100 Acres lie. B | I.” ov 
6 Co. 10. 2. If on a Plea of Non-tenure for the Whole the Writ abates, the De- 
Dok. pl. 129. mandant ſhall not have a new Writ by Journies Accounts; otherwife if 

it abates only on a Plea of Non-tenure for Part. 2 
33 H. 6. 2. la a Præcipe, after Jointenancy pleaded, the Defendant, to another 
Doct. pl. 128. Writ, cannot plead Nen-tenure, for by his former Plea he hath affirmed 
himſelf to be Tenant; but had the firſt Writ been brought againſt a 
* Page 103 Huſband, and the ſecond againſt Huſband and Wife, ſhe might have 
: pleaded Non-tenure, being a Stranger to the firſt Action. 1 
odd. pl. 129. In a Writ of Entry in the Nature of an Aſſiſe againſt Huſband and 


10 H. 6. 22. Wife, the Huſband ſays, that the Wife was not Tenant of the Land 


the Day of the Writ purchaſed, nec unquam poſiea, and held a good 
Plea. | | 0 7 
Mod. 250. As to Non-tenure's being a Plea in Bar or in Abatement, this Differ- 
_ ence hath been taken, viz. That Non-tenure, which goes to the Tenure, 
as when the Tenant denies that he holds of the Demandant, but ſays 
that he holds of ſome other Perſon, is in Bar; but Non-tenure, that goes 
to the Tenancy of the Land, as where he pleads that he is not Tenant of 
| the Land, goes in Abatement only. | ; 

2 Rol. Rep. A General Non-tenure is not a good Plea to a Scire Fa. upon a Judg- 
4+ ment in a perſonal Action, becauſe it falſifies the Plaintiffs Return; but 
8 in a Sci. Fa. to have Execution of a Judgment in a real Action one may 
S Mol. 226. Plead Non-tenure againſt the Return of the Sheriff, becauſe of the high 
2 Ld, Raym. Regard the Law has to the Freehold. 

854. | | 

Sal. 40. pl. 9. 2 Salk. 679. pl. 7. 


Owen 134. But a ſpecial Non-tenure may be pleaded to a Sci. Fa. upon a Judg- 
3 Lev. 205. ment in a perſonal Action; as to a Sci. Fa. on a Judgment for Debt or 
Damages againſt Tenant for Years, he may plead that he has only a 
Term for Years. 3 | DE. 
3 Lev. 330. In a Formedon in Reverter, if the Tenant pleads Non-tenure gene- 
Hunlock v. rally, the Demandant may maintain his Writ, that he is Tenant, though 
62765 Lit. he can recover no Damages; adjudged by all the Court, and that (e) 
102, 361, Lit. and Co. were not to be intended of a ſimple Plea of Non-tenure, but 
5 of Non tenure with a Diſclaimer, as the Pleadings were uſually in Litile- 
ton's Time; for upon the ſimple Plea of Non-tenure, ſuppoſing the Te- 
nant hath no Freehold but a Reverſion in Fee, the Demandant ſhall not 
be reſtored to the Fee, for nothing is diſowned by the ſimple Plea of Non- 
tenure but only the Freehold, which may be true, and yet he may have 
the Reverſion in Fee; but when the Tenant diſclaims, or pleads Non- 
tenure and diſclaims, the Demandant ſhall be reſtored to the Whole, be- 
cauſe he hath diſclaimed the Whole. | 


: 10. Pleading Hors de ſon Fee. 


Dot. pl. 216: Hors de ſon Fee is an Exception to avoid an Action brought for Rent- 


Bro. Tit Hors Services, c. iſſuing out of Lands by him who pretends to be the Lord; 
rg 2 for if the Defendant can prove that tie Land is without the Compaſs of 


his Fee, the Action falls. 


Bro. Hers d If the Writ comprehends Certainty of Title, as in Mordancefor, For- 


Gn Fee pl. 9. medon in the Deſcender or Remainder, Hors de ſon Fee is no Plea; other- 
| wiſe 


Pleas. and Pleading. 


ad a 4. I. 
— INIT A 


LAME „ — 


wile in a Wat of Tock: ho 45 iſſeiſin, or in an Alliſe of Hens! but in an 5 E, 4.5. 


Aſſiſe, if the Party makes Title, Hors de fon. Lee is ” les. 30G cd e 
In Teeſpal or Reſcue un. 4. fn Fee is no Ples, without eving of 68. > 
whom the Land is held. E 


In a Ceſſavit Hors de ſon Fe is no good. Pleas breauſe the Tenure | is 2 : [nft. _ 
traverſable.., ! | 
If a Stranger dleims.n Seignioty,, and diſtrains — avows for. the Ser- 
vices, the Tenant may plead that the Tenancy; is extra Frodum, Ac. of oat 5 
him, that is, out of the Seigniory, or not holden of him; but he can- cited, = 
not plead extra Frodum, &c. unleſs he takes be ;Tegancy.y upon himſelf.+ there faidby 


| 6; the Ch. J. 
| what his Rule is to be intended i in Gale Kg Aliſe, and fo were all the Books cited i in Co. Lit. for Proof 


of th is * | 
Ane. eee ee 106 5 


1457 


\ * A 1 21 
W 4s % 


In an Avowry the Thane cannot plead Ne ungues ſri e of fych Set- 9 Co. 34. 8 
vices generally, becauſe he leaves no Remedy for the Lord either by 
* Avowry, or by Writ of Cuſtoms, or Services; and therefor if he is * Page: 106 
a Tenant in Fee-ſumple, he ought, either to diſclaim or 80! Tors de fon 
Fee. 

I in (a) Trelpaſs for taking of Goods the Detendane” jultißes 
Command of the Lord of the ng of of whom the Plaiatif held. 17 ene, 
Fealty and Rent, and that for Non- payment of the Rent he took them v. Smith.” 
Nomini diſtrictionis; the Plaintiff. may reply, that the Locus in qua. 5 (a) 80 in an 
extra abſque boc quod eſt infra Feodum, &c. ad judged. upon 1 De- Avowry a 


'murrer, it being ſhewn for Cauſe that the Aaintiff. had, nat. tale Stranger 


| may plead 
Tenancy on himſelf, | generally» 
Hors de Jon Fi, and ſo may Texan for Yeu, 2 wn 104. _ Gr 


* 
Sy 


11. Eftoppels i in rede., 85 


There 4 are ehe ſeveral Kinds &f Eftoppels 'by Mites of ee 0 Co. Lit. 35 2 U. 
| Matter i in Writing, and by Matter in Pais. -1f, By Matter of Recor 
viz, by Letters Patent, Fine, Recovery, Fleading, taking of Co-. 
tinuance, Confeſſion, eg Warrant of Attorney, Admittanctde. 
2d, By Matter in Writing, wi Deed indented, by making an Aj-—HB 
N by Indenture or Deed oll, by Defeazance by Indenture or 

eed Poll. 3d, By Matter in Pais, as by Livery, by Entry, by Ac- | T 
ceptance of Rent, by Partition, by Acceptance of an Eſtate. 

Every Eſtoppel, becauſe it concludes a Man to alledge the Truth. 


muſt be certain to every Intept, and not to be taken by gens 0 


* Co. Lit 352. 
Inference. 


r Every E- 
ſtoppel 


o0ught to be 
a preciſe Affirmation of that which makes the Eſtoppel. Co. Lit. neden are aint in Law 
and although all Parties to an Indenture are bound by the Words thereof, becauſe they agree to it, yet that 
muſt be intended of material Words, and not of all minute and deſcriptive. Words and Circumſtances. 
A Matter alledged that is not traverſable ſhall not eſtop. Co, Lit. 352. a. An Eftoppel is 


__ taken Notice of -unleſs relied on in rat Mod. 201 — PO W cannot be pleaded with 
a Traverſe, 2 Mod. 37. | | 


"i Matter of (5) Record al Parties are eſtopped, ſo that a Man 


| ſhall not be received to _ an n Averment 97 r contrary to a yo 105 = 
Record. 1 18 %%% 


whos Party 4 is 8 to 1 that it is not his Deed, or that i was not ackno wl 

3 Leon. 84, Comb. 248. Hvide Title Bargain and Sal-. (e) If one of my Name levies a Fine of 

my Land, I may confeſs and avoid the Fine by ſhewing the Special Matter which ſtands with the Fine. 

ben Eliz. 3 31. 5 wide Nr r —— he => ſhall K. N to Ye. that a Writ iſſued after the 
ol. IV. g 


Tefies 


edged by bim. Leon. 184. 


Pleas and pleading. 


3 — at —̃ —„ 2 


— 
6 * . 


Co. Li. 35 b. When the Truth is apparent in the ſame Record, the aqverſe Party 
: | ſhall not be eſtopped to take Advantage thereof, for hie cannot be eftop- 
| ped to alledge the Truth when it appears of Record. 1 | 
stile 399. If A. B. is outlawed by the Name of A. B. Eſq; and comes in gratis, 
Bayle v. and reverſes it for want of Proclamations, he ſhall not be eſtepped to ſay 
Scarborough. afterwards that he was a Knight and no Eſquireee .. 
{d) 7 Mod. If one puts in Bail by a wrong Name, (d) he ſhall be concluded 
39. thereby, as was agreed per Cur. in the Caſe of (e) Smith v. Villars; 
—_ 3. Pl. 7. and in a Civil Action he need not join in the Recognizance ; and in 
. the Caſe of the Earl of 'Banbary, who was indicted by the Name of 


George Knowles,” Eſq; though by the Courſe of the Court he ought to 


have joined in the Recognizance; yet, becauſe if be, had entered into 

8 one by the Name of G. R. it would have been an Eſtoppel upon him, 

* Page 107 * he was indulged to bring others who gave Bail for him by the Name of 

(e) But then G. K. Eſq; for their Act could not conclude him. 
it muſt be „ ne Ons 108 

pleaded as an Appearance. Salt. 8. fl. 19. 8 


- 
"IT | Fr 1. > * N — 4 
18 1 6 4 


4 . 


2 Jon. 170. © Where one brodght a' of E 7 Judgment in Dower again 
Skin. 10. him, and affigned for Error that he was within Age, || and appeared hy 


pl. 10. Attorney, and Iſſue being joined upon the Nonage, and found for the 
Wege,. Flaintiff in Error, the Defendant therein would Have ſtaid Judgment, 


Yeughan, becauſe in the Afſignmear of Efror it was alledged that 7 Sept. 20 Car, 2. 
1. Infant he was of the Age of foptteen & non aniplius, and the Writ of Error was 

— *P brought 4 Jh) 25 Car. 2. and in Michaelmas Term following, and Exror 
po te © affigned by Atrorhey,” when he could not be of the Age of twenty one, 
has Verdi, acc 


g to his 6wti-Aﬀtegation '; but the Subſtance of the Iſſue being 
Judgment not whether he was. within. Age, and the viz, no material Part of the Iſſue, it 
to be re- Was held no Eſtoppel. 0 | 
21 Jac. 1. | | 5 

el 13. | nia 


* 


Co. Lit. 352. Matters alledged by way of Suppofals in Counts ſhall not conclude or | 


cee eſtop, otherwiſe it is after Judgment given; and though; after Nopſuit 
dhe Suppoſal in the Count ſhalt: not conclude, pet the Ber, Title, Re- 
pls tion, or other Pleading of either Party, which -is: preciſely alledged, 
F If Plaintiff N Ne after Nonſuit. . 15 * nie | 14 5. a0 14 6212 
is nonſait is 5 0 WWW 1 8 
he not in the ſame Situation 2s if he had never ſuſtituted the Suit; „ Ge not a Plaintiff frequently ſub- 
mit to a Nonſuit for the Purpoſe of bribgiug andther Action, in which the former Record cannot be piv 
in Evidence ?——+Lard Cate can only mean in thyſe Caſes where a Nonſuit is peremptery, which are vi 
few, as in Appeals in Favor wite, Wc. Cc, and in Attaint, &c; after Appeatance. When a Nonfuit 
is peremptory, ſee 5 Com. Dig. 161, &. 4.5 - ne . 245530, + EPA: 


ESE ITARSE 
1 + +. 4 * #5. on 


D 5 J ian T9 4.3244 + eee 41 6 I TI . IP; c 4b. © i 
Co. Lf. 35 2.4. Regularly a Stranger ſhall not be bound by nor take Advantage of an 


2 Eſtoppel. 275 | 
Ca. Lit. 352.4. Privies in Blood, as Heirs, Privies in Eſtate, as the Feoffee, Leſſee, 
ab 0; Se. Privies in Law, as Lords by Efcheat, "Tenant by the Curteſy, Te- 
- nant in Dower, the Ineumbent of a Benefice, and others that come under 
A Law or in the Poſe, ſhalt be bound by and take Advantage of 


32 
oppels. 
[ 
Where 
CO , NE ,0300Q080; 238 eee BER 


” 


Feſt 85 Lutw, 334. eee, — * whether jt may not be ſo found by Verdict, wth Te; 17 3. Sid. 271. 

I eb. 930. 
thut che Flaittiff s Teſtator was dead when a, Writ was ſued out in his Name. Lutzw. 254.—— Where 
one ſhall be eſtopped by praying Oyer of a Record or Deed, Lntw, 1644. Selk. 7. pl. 17. 


4," 9 reren nn 4444 TL 
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1 in the Caſe of Combs and Pitt, it is fertled that the aQual Day of ſaing out the Writ may be ſhewn in 


"pleading. Vide the Caſe in 3 Burr, 1423, &c. 


\ 
\ 


Writ of Etror e e Bower againſt 


2 Keb. 32. Bailey v. Bunning,——— Whether the Defendant ſhall be eſtopped to ſay, 
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che Behoof of the Children of W. S. according te the Will of, 


- Pleas and d Pleading, 


rr [4 1 2 
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* ROY FARES Lf oke Eſtop 1 ta th Diſabil or PEE. ie 
10 of ng Party, thete all COTE ſhall a he Diallo. Recojd, Keilw. *— 
as: Quilawry, Excommengement,; Profeſlion, Attainder of Pranunire, 

Baftardy, Mullecty, ang ſhall conclude ine Party, tonghghey be K n-. 
00 the Record. - © S e 196- : bit 


ut of a Record concerning the Wo of the 1 3 Qualit O. Co: Ol ws a: 
dition, no Stranger ſhall take Anneke becauſe he fl gs Keilw. 96, 
baund y- 1 id N wid o badeenned, ÞÞ lia 1 N de 

If A. leaſes by Indenture to B. to dex after the Vxpiration of a 4 * 
Leaſe to D. in Covenant brought by B. againſt 4. he is eſtopped to ſay vid Vent. 
there is no, fuch D. and though the common Rule is, that a FRecieal © is 84. 
not an dene FE where the” ' Reciral' is racerial, 20 here, it is "Y - a 
otherwiſe: eſt rb ti 20; 

If by Indearure betecen . and; B. gere er 2 wk Ki in Fee Allen 19: 
of certain Lands, A. in Conſideration of 4 Marriage tobe had between ee v. 
her Son B. grants a Rent out of thoſe Eands to B. to begin after 
the Death of her Son, and covehants to pay it; in an Action againſt J. 
upon this Covenant ſhe cannot plead- fie had Nothing in the Land at 

the Time of the Covenant, but that a Stranger was ſeiſed thereof, both 
becauſi ſhe is eren che Deed,” _ the Covenane Extends to it as | 
an Annuity. & }r.& aiege A A 0; | 

If A. being a Leſſoe for Years matteb G Uadeteleaſe to . by Inden 1 Hill 7 G. 7. 
ture, and B.covenants- with A. to per form all the Covenants in the ofiginal in B. N. . 


| Leaſe to be performed by A. his Executors Sv: in n Kdtion vpvn this 2 8 
Covenant B. will be  eſtopped to fy there are no Voenggts in. the gr gi: 1 = Mt 
Leaſe: 8 11 öl a Show. 5 G 

| | Gar, 76. Holt 210. pl u 


If the Condition of an Obi gation | bo to. wind 1 00 220 C7 47 "ouſt 


tained in ſuch an Indenture, in Behr v 


ant (a) caunot fay | that there 1 TY no- uch nn,” oy bs STD * 
eſtopped. N 1 vag. 1 Gs 2: 41) 10 Oro. Elia. 


bnd. 316. Mod, 23. I. . 4) Bat be my i tr xs Ne W 2 f le 
he will conſe the Obbgativa ts bu fingles aj ns NT EG Het l 1 
ages. . wide Lev, 45. dee b 5 
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® If the Condition er 40. Obligation Fer 8 4 > Panticular top Page 108 
be be doe; or in which a Gensralty is to be done, the Obligor ſhall be e- Rol. Abr. 
d by ir tofay, thaz there is no ſuch particular Thing as if the 7 : 
Cork ition -of an Obligation be to releaſe: all the Right that ke hath for 
Life in Black Acre, = ſhall be- eſtopped to ſay, that he hath nat any; 


Right for Life in Black Acre, becauſe this contains a Particular; 

But if the Condition of an Obligation contains (9) a Generalty, a (a) For this 
Man ſhall, nos be concluded to ſay, that: there is no ſuch Thing; as in Dise 
Debt upon an Obligation, of which the Condition is to perform afl wie Cro. 
Agreements now ſer down by J. S. the Defendant may ſay, that no _ 362, 
Agreement Was an ſet Bauen 90 5 8. Weng neee u. 


4 po 114. 
Sensreheber tl ger n! Ph. 114 


Moor 405. 
pak 7 | Brownl. 117. 


Sagl, 226. 2 Ha, 19. "Lak lag. 'Ow. rr 376. Dal 28. Show, 59. 


If the Condition of an Obligation be 1 to pay (c. all ſuch | Sum: of Mons 
in which T. ah ſtands bound by his Deed. parc) all to T. H. of and for EY Doe 1. 


it 90. 
St. he G) 5 the 


Condi 
to pay ail ſuch thee bougd' th ondition be 


en ral 
| _ in Dal. 28. it is a Lu. being General. pe by 1 Opfgtions, , Kechrding to M Moor Jt pl. 79- 
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Pleas and Pleadin g. 


— 2 ba. 


- ſhall be eftopped to ſay; that T. S. never food bound by any Deed Ob. 
Tigatory for the Uſe of the Children of M. S. 

In Hebt upon a Bond conditioned to pay (a) al Legacies that J. 8. 
Moor 120. had given by his Will, the Defendant ſhall be eſtopped to ſay, that 
9 5 2 no Malek, bur he _ tay that 7. ö. OT no TIO A his 


During. Will. 
(a) Where 1 2 #4 


| the Condition was to give 50 s. all the Good: . to bim by bi nern he Defendant Gal be 


eſtopped to ſay he had no Were ee, Godb. 1 7. N 4 


Ciro. Elia. 362. 10 Debt upon an Fa owe bs Payment of 1 for Rent 


Poph. 114. reſerved on a Demiſe of Codyhold Lands for 40 Years, according; to ſuch 
_ 45. Articles indented, che Defendant ſhall be eſtopped to ſay he had nothing 
S. C. Stroud in the Lands demiſed; though objected, if he pod. nothing in the Land, 
v. Willis. then he ought not to be paid the Rent. 

Noy 799. In an Action upon a Bond conditioned to pay 10d i for keepi 
Latch 125. a Baſtard, according to an Order made by the J een the Defendane 1 is 


222 | ſtopped to ſay, there a 18 no, ſuch; Order. 


Cro. Eli. 56. In Debt upon a Bond conditioned hit (BY ola, A. had e 
Dyer 196.5. C ſeveral Suits in the K. B. againſt B. if B. ſhould appear, and make Au- 


. ſwer thereto, then, Sc. the Defendant. cannot ſay that B. appeared, 


- Brook. and was ready to anſwer, bur there "es AIDS there 1 N 1 882 
(5) Where him, for he is eſtopped ſo to ſay. | Sos af 


it was recit- 
A that F. $. claimed to baue 4 Leaſe, and the gs was to ko barmleſs from all Claims of 7.8 S. the 
I could not pres 1. S. had no Leaſe, 3 Leon. 118. 


Allen 52. bh Debt upon a Bond, conditioned that whereas che Plain had 


Stile 103- carried 12,000 Billets for the Defendant to D. if the Defendant ſhould 

_ _— , - the Plaintiff after the Rate of 175. per 1000, then, &c. the De- 

2 fendant cannot plead that the Plaintiff did not carry 12,000 Billers to D. 
for he is eſtopped to deny it. 


Cro. Jac. 649. If in an Action upon a Bond againſt one as Executor of | Edmund 


'Godb. 283. Shephard, upon Oyer prayed it appears that the Words ate me Edvardum, | 


Fee Bard. S. Teneri, Sc. and that he ſubſcribed it by the Name of Edm. 5. 
2 (which was his true Name) and upon Non eſt factum teſtatoris pleaded, 
it is found to be the Deed of the ſaid Ed. S. yet the Plaintiff - ſhall 
not have Judgment, the Truth appeariog on the Record; for Edward 


3 page 109 * and Edmund are two diſtindt Names, and the (c) Subſcription 'by the 


(c) That if Name of Kam. being no Part of the Bond, * is not material. 
a Man binds 


himſelf by a wrong Name, be hall be eſto fre to pry) it. Vide Dyer * Leon, 55. * * 97. 


Cro. Jac. 261, 558. Lutw., 894, & Title M. iſnomer, 


{4 


n The. Danni migbt have bend with un Alias, or - tha Edmund, by the Name of 22 bound 
himſelf, or r he r be s 5h Vide vue me DR 1 l 
Salk. 7. gl 1. 2 A. Sire Bond netten of B. uy is ſued 5 the Naine: of B. 
Liacb v. Ll and pleads the Miſnomer, the Plaintiff may reply that he made the Bond 
by the Name of B. and eſtop him by demanding Judgment if againſt his 
| = own Deed he ſhall be admitted to ſay his Name is . 
M. 39 Eliz. If A. enters into a Bond to B. conditioned that A. ſhall uſe and main- 
Prat v. tain C his Wife; in an Action upon this Bond A. ſhall not be eſtopped 
Planner. to ſay that C. was ; married to * (ho is yet living) before the married A. 
: and fo A. cannot uſe and maintain her as his Wife, for he confeſſes and 
avoids, becauſe ſhe might ereitendias be SUL in. ec rn 
or named his Wife in Writing. . 


3 | e | If 
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If in an Action for 5 7, by the Leſſor upon a Covenant to pay ſo much M. 11 G. 1. 
for every Acre of Meadow ploughed, he lays the Ploughing of an Acre in B. R. Skip- 
of Lands called Lanes Meadows (there being other Meadows leaſed) the * v. Gren. 
Defendant may plead that the Lands in the Indenture leaſed, there 
called Lanes Meadows, are not Meadow, but Time out of Mind Ara- 
ble; for though all Parties to an Indenture are bound by the Words 
thereof, yer it muſt be intended of material Words, and not ſuch” as are | 
deſcriptive only ; and if the Cloſes had been leaſed as containing 500 

If one gives an Acquittance under his (a) Hand and Seal for Rent'due 41 mb 
at a Day, he ſhall be eſtopped thereby to demand Rent due at a Day Sd. ee. : 
before. | | Re Oo Tha 
| | ; „0 609 ge Bane” [2 2 5 S. C. Palmer 
v. Stannage, and 3 Co. 65, Dyer 271. And. 14. Bendl. 186. Moor 87. L. P. (a) If not un- 
der his Hand and Seal it is no Eſtoppel, but Evidence only. Comb. 5g. OO 


* q 


But yet if one avows for Rent due at a Day, he ſhall not be eſtopped Lev. 43. 
to () avow for Rear due at a Day after. (. ) May have | 
KC lt e 1 5016 n Covenant after. Comb. 59, 60. 
If upon a Writ of Error it be aſſigned for Error, that the Plaintiff. Cob. 446. 
died before the Trial, and Iflue thereypon taken, the Plaintiff in Error, I 
by his Pleading to the Action, is eſtopped to give in Evidence that 'the | - © 
Plaintiff died before the Action brought; but the Defendant in Error © 
pleading quod adbuc in plena vita exiſtit, & boc, Sc. lets the Plaintiff looſe 
from the Eſtoppel. „%%% ono Yn _— 


12. Pleading with a Profert, and demanding Oyer: And 
| 8 | | herein, FFF 


1. In what Caſes there maſt be a Profert or (c) Monſirans de fait, (4) To the 
8 £ * 0 . * 31 ucin 

Where the Plaintiff declares upon a Deed, or the Defendant pleads a T in 
Deed, it muſt regularly be with a Prefert in Curia, to the End the ad- Court. 
verſe Party may at his own Charge have a Copy of ir, without which he —  - 
is not bound to anſwer; and the (4) Reaſon why Deeds muſt be ſhewn 2 Lil, Reg. 
or produced to the Court is, becaule it is the proper Office of the Court 210, 382. 
to judge of the Sufficiency of them, to ſee that they are duly executed, () 5 Co. 36. 
and without Razure or Interlineation, and whether they are abſolute, con- Dy 88.9 
ditional or revokable. | . Hob, 233. 


| Styl . 
2 Salk. 498. pl. 5. 2 Ld. Raym. 1076, Salk. 76. pl. 18. 1 
„A Deed therefore that is (e) requiſite ex inſtitutione legis muſt be * Pape 110 


ſhewn in Court, though it concerns a Thing collateral, and conveys or L 
transfers othing; as in Caſe of Attornment by a Corporation, which ork Fae 
muſt be by Deed, there the Deed muſt be ſhewn ; ſecus where it is ex Built. 19. 
proviſione hominis; as where the Condition of a Leaſe is, that- the Leſſre Cro.Car. 143. 
ſhall not aſſign but by Deed, and not by Parol, and there he may plead (*) But tho 


the Aſſignment, without ſhewing the Deed ; an Aſſigament by Parol a Thing will 


being ſufficient, had it not been provided againſt by Covenant. E _ 
4 ates | | 3 „C 
Pleads a Deed, and makes a Title thereby, he muſt come with a Profere, A Mod. 64. 


Ia (f) all Caſes, where a Thing cannot be demanded but by Deed, Stile ,... 
the Deed muſt be produced. =o 675 Ne 0. J. 
Motion for a Prohibition granted on Letters Patent, the Suggeſtion need not be with a Profer _ J But in a 


- 2 Show, 303, 
Vor. IV. 1 
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Pleas aud, Pleading. 


Cro.Jac. 192. ſhewn; 28 à Licence which is executed, though of ita own Nature it cay- 


3 Lev. 205. not be without ge. AN nia) op tht mud belig thus 10 
Oro. Jac. 372, So if is Treſpaſs. againſt a Bailiff, he juſtiſies by virtue of a War- 


Bateman v. rant, without any Profert thereof, this is ſufficient ; for the Warrant, 
| Woodeock. being executed and returned to the Sheriff, is determined; but it is ſaid 


. C21. to be otherwiſe in a Juſtification for a Rent - charge or ſuch Things as have 


ec, 


. „ 0 


r 325 eee. 
nan Grantee of che next Avoidance to a Church, having pre- 
2 ſented, need not ſhew the Deed of Grant to him, being a Matter exe- 
Dodderidge, cuted. . BF OM IN] 

& wide Dyer 


of a Rent - charge without ſhewing the Deed, '' | 
So if a Guardian in Chivalry in Right of the Heir 


Co Lit.225.b. f 
. Condition broken, he might have pleaded the Eſtate to have been on 


Condition, without ſhewing any Deed; becauſe his Intereſt was created 


by Law. es | | 7 1 
8 fo the Lord by Eſcheat, though his Eſtate be created by Law, ſhall 


not plead a Condition to defeat a Freehold, without ſhewing it ; becauſe 
the Deed belongs to him. & | | 0H 1! 

So Tenant by the Curteſy ſhall not plead a Condition made by his 
Wife, and a Re-entry for a Condition broken, without ſhewing the 
Deed ; for though his Eſtate be created by Law, yet the Law preſumes 


co. Lit.6. a, 


(a) 10 Co. 94. 
S. P. and may 
detain it for 


hi Life. 25 ry . ; . ; 1 
8 j In Debt upon an Obligation aſſigned by the Commiſſioners of Bank- 
Gray v. rupts, without ſhewing the Obligation; upon which there was a Demur- 
Fielder. rer; but becauſe the Party came in by Act in Law, and has no Means 
to obtain the Obligation, it was adjudged to be good enough, without 


ſhewing of it in Court. 


his Wife. 


page i11 * Where a Man is 2 (5) Stranger to the Deed, and doth not claim any 


3 10Co. od. Thing compriſed in the Grant, nor any Thing out of it, nor doth claim 
(5) 10 o. 94. any Thing in Right of the Grantee, as Bailiff or Servant, there he ſhall 


laid down as | gk . oj 
3 plead the Patent or Deed, without ſhe wing of it. 
One need | | | . | | $8. i 
not produce a Deed in piepding, which is made to a third Perſon, and which he has no Means to come by. 


2 Show. 418. 3 Lev, 83. Moor 870. Plow. 149. 


"= 


Hob. 3022 Grantee of the next Preſentation was outlawed, and the Church be- 


_ came vacant; the Lord of the Manor, who was intitled to the Goods 
(% He who and Chattels of Perſons outlawed, brought a. Quare impedit ; and it 
is privy, s Was reſolved, that the Plaintiff being in in le poſt,” and not (c) privy to the 


Leſſee for 


Years, Feoffee, &c. cannoz plead a Deed without ſhewing it. Bro. Monfrans pl. 61. Co. Lit. my 7. 
| . R Dt 


that he (2) had the Poſſeſſion of the Deeds and Evidences belonging to 


N e / / Ty, ao ng „ e ee 


8 oe ene ng 0 OL EIS E 


ing of it. 


Pleas and Pleading. 
Grant ia any wiſe, need not ew the Deed of Grant to the Perſon 


outlawed. Io ads bh. . 295 | a c 151] wil, 7 65 
Where a Perſon pleads, that he claims by virtue of a Feoffment to . Ci 
Uſes, or that J. S. being ſei ſed in Fee, covenanted with A. and B. to ſtand $i dt 
ſeiſed to the Uſe of ſuch and ſuch Perſons, and that the Lands came and Hampen. 
belong to him by virtue of ſuch Covenant, he need not produce the But for this 
Deed ; for the - Deed dath not belong to him, though he claims there- vide Dyer 
by, but to the Covenantees;, alſo. he is in by Force of the Statute of 277: 


. 
w „ 


A e : | : Cro. Jae. 2 17. 
Uſes, by Operation of Law ; {as Tenant in Dower, Tenant by Statute- Jon w- 7 
Staple, Sc. are, | 7 85695 2 EY 5142118 211121190 ni $09 Noy 1. 
. | | ff 165078 on al Carl 
. : JJ 00,05 T94s 00 ONS 
determined for the following Reaſons. 1/, Becauſe the Deed doth" not belong to hi 


m who is. only 
Ceflui que Truſt, 24dly, Becauſe he hath no Remedy in Law to get Poſſeſſion of the Need, 34%, He is in 
merely by Operation of Law, and not in the Per. | 3 ˙ 1A 


lu Debt againſt an Executrix for 10 J. the Plaintiff declared upon an Lutw. 481. 
Obligation, conditioned to pay 5; J. to A. to the Uſe of M. his Daugh- Croteh v. 
ter, at a Time limited in a certain Indenture; the Defendant . 
that the Indenture was made between her Teſtator and one 7. $. by 
which the Plaintiff infeoffed J. S. to the Uſe of the Teſtator, and his 
Heirs, and that the Teſtator covenanted to pay 5 5 Plaintiff 
within two Months after the Death of V. R. which V. R. is yet alive; 


the Plaintiff demurred; becauſe the Defendant did not produce the 


Indenture : But the Court held, that the Plea was good without it, he- 
cauſe the Defendant was a Stranger to the Deed; and it does ok” be- 

long to her, but belongs to the Feoffees, and ſhe has na Means to en- 

force them to produce it, and the Court will not impoſe an Impoſſibilicy, 

eſpecially ſhe being an Executrix, Cm ee ee 

Where a Man juſtifies under a Deed only as Servant, and claims no Cro. Jac. 202. 

Title himſelf, nor hath any Intereſt therein, but the Title and Intereſt is 2 Lil. Reg. 
his Maſter's ; yet he gught to ſhew the Deed, for it is the Subſtagce of W 
the Title, and without ſhewing of it he cannot juſtify, At ach 1 212 9 

So where the Defendant juſtified as Servant to the Queen's Patentee Cro.Jac. 317. 
for Years, and by his Command, but did not bring into Court the & vie Stile 
Patent; and the Plea was held naught; for that he deriving his Title 15+ _ 
from the Patentee, not by Act in Law, but by his Command, he ought 
to ſhew the Patent, as well as he who claims under the Patent by Aſſign- 

ment; but he who claims Intereſt under an Act in Law (becauſe he had 

no Means to compel the Patentee to ſhew it) may juſtify without ſhew- 


n 


So where a Servant juſtifies for Tithes by Leaſe, yet, coming in. 


Title and Privity, he ought to ſhew it, as well as his Maſter; and he 7485 a | 


not plead} the Entry into another's Soil without making a good Title 202. 


thereto, which ought to be by ſhewing of the Leaſe, 


In an Aſſiſe the Tenant pleads a Feoffment of the Anceſtor of the pa ne 
Plaintiff unto him, Cc. and the Plaintiff faith, the Feoffment was on Co. Lit. 2 26.3. 
Condition, Sc. and that the Condition was broken, and pleads a Re- 5 


entry, and that the Tenant entered and (a) took away the Cheſt, in 


which the Deed was, and yet detaineth the ſame; he ſhall not in this (4) If the 


Caſe be enforced to ſhew the Deed. | TEN | che Roy 

. Dr | V the Deed. 
dy it not, he ought to move the Court, and the Court will order him the Need, or 875 
id. 50. mo ee Ki eie THT 1 


r a Copy of it. 


In Debt upon a Bond, conditioned for the Performance of the Cove: | 


nants in an Indenture, the (+) Defendant ought to ſhew the Indenture 13 9. 


| Harridge. 
(5) He cannot plead Performance without ſhewing of it, Allen 72. Vent. 37. Mod. 266. 
4 | and 


eb et tad. Bed" ak 


pleas and Pleading, 


— 


and the Entry always ſuppoſes it to be brought into Court by him, 
% Thar if though the Court will ſometimes (a) compel the Plaintiff ro give a Copy 
be lost. the thereof to the Defendant, if he ſwears he never had a Part thereof, or 
Court will hath loſt it ; but this is done e gratia Curiæ, and not ex debito juſtitiæ; 
compel the but in ſuch Action, after Oyer of the Bond and Condition, it was enter- 
N ed upon the Roll, that the Defendant prays Oyer of the Indenture, 
Cane & ti legitur, This Indenture, Cc. and the Defendant pleaded, &c. I: 
and be to was adjudged upon a general Demurrer, that this Manner of Pleading 
plead there- was good in Subſtance, though not formal; for it ſhall be intended the 
to, otherwiſe true Indenture, and that it was in Court, though by the Record it did 


IK not appear to be ſo. But per Cariam, If it had been on a ſpecial De- 
parlance. murrer, it had been naught. „ „ aa eb oRe) 
e ro liars 8 by 


Sid. 386. 2 Keb. 430. ] 


bw SE ont Mu AD So fone _ 


6 Mod. 237. When one is bound by Bond to. perform Covenants in an Indenture 
per Curiam. in an Action upon the Bond, the 2 in order to diſcharge him- 
| ſelf, ought to ſhew the Deed to the Court, that they may ſee what the 
Covenants are; for he cannot ſhew that he has performed all, without 
ſhewing what he was to perform; and therefore he ought to recite the 
Indenture, whereof be is ſuppoſed to have a Counterpart, in his Plea; 
but if he never had a Counterpart, or had loſt it, upon Oath thereof the 
Court. will compel the Plaintiff to give him a Counterpart, in order to 
ſet it out for his Defence. i ee ie . e ee 
Salk. 215. But where an Action was brought upon a ſpecial Agreement contained 
pl. 3- Hill v. in a Note, and a Rule was made to ſhew Cauſe why the Plaintiff ſhould 
Aland. not give the Defendant a Copy; but upon Cauſe ſhewn* the Rule was: 
diſcharged ; becauſe the Contract, upon which the Action was founded, 
was a parol Contract, of which the Note was only Evidence, and there- 
+But perhaps, fore the Defendant ought not to have a Copy.T- PAL 
i a WES | JETT. 57175 1 | 
ood Renten to ſuſpect a Forgery, the Court might make A Rule compelling Plaintiff or his Attorney to 
leave it with the Maſter for InſpeRion, or to produce it to Defendant and his Witneſſes, that they might 
inſpeQ it. 1 e iT I | | 
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„ Bulf, 228, Where a Deed is only Inducement to the Action, it need not be 
Stile 193, pleaded with a Profert. | 1 1 8 10 
6 ö ; 


—— — — 
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204+ | 3” & 3 +6 ; ; : ö 
Cro. Eliz. 217. Jon. 377. Cro. Jac. 43, 70. Cro. Car. 442. Rol. Rep. 13, 328. 
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As where a Leſſee for Years claimed a Way to his Houſe by a Que 
. Eftate, without ſhewing the Deed; and this was held ſufficient by three 
| Slackman v. Juſtices againſt one, becauſe the Leſſee has not the Deed; and it is but 
me. a Conveyance to the Action, which is grounded on the Diſturbance done 
3 Mod. 52. to him in his Poſſeſſion; but if he had claimed a Rent or Common in 
8. 88 ich Groſs, which could not paſs without Deed, it had been otherwiſe; for 
74% Yely. there he could not ſhew Que Efate, without ſhewing the Deed, how he 
201. came by the Eſtate. e 
Brown. 220. | 
Cro. Jac. 171. 2 Mod. 277. 


— 


Page 11 3 It was formerly, and before the Statute 16 & 17 Car. 2. c. 8. held, 
Vide Cro. Jac, that the not pleading a Deed with a Profert was Matter of Subſtance, and 


32. | that ſuch Omiſſion made the Judgment (5) erroneous. 
Cro. Eliz 217. | 


Hob. 301. Moor 885. Cro. Car. 190. (8) Where the Want of a Prefert was made good or diſ- 
penſed with by the Plea of the adverſe Party, Hutt 54, 1 35 
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2 Copy of it, that his Client may confider by it what to plead to the Action. 2 Lil. Reg. 226. 


WERE. WI TT —— 


| pleas and Pleading.. 


rr 222222 — —— 


But now by the 8th Chapter of the ſaid Statute it is enacted, © That 
© after Verdict Judgment ſhall not be ſtaid or reverſed for Default of al- 
* ledging the bringing into Court any Bond, Bill or other Deed men- 
* tioned in the Pleadings, or of any Letters Teſtamentary or of Ad- 
* miniſtration.” , Since chis Statute, it hath been (9) held only Matter of (a) For "On 


1 
. 


Form, 1 | 2 R 3 ii Sid. 249. 


e ee m as „ Salk. 497. 1257853 6 Mod. 135. 


iy e 3 


$3 F#XY 


And by the 4 '& 5 ens! uh. W No Advice or Exceptions ſhall , 

© be taken for want of a Profert in Cur, &c. but the Court ſhall give - 

Judgment according to the very Right of the Cauſe, without regard- 

p { ing any ſuch Omiſſſon and Defect, Le 4; the ſame be ſpecially md 
© particularly'ſet down and ſhewn for Cauſe of Demurrer. "bo 
In a Sci. Fa. by an Executor, the Clauſe of Profer! hic in Curia Liieras Carth. * | 

Teſtamentarias may be inſerted in the Middle as well AS in the Concluſion Bofwworth v. 


. of the Wri. = | | Ridgley, 


* 
+ 6 $4 * i» #5 '} * . 8 
4 wWAiL ec — = | vo $4.1 fy wo 


7h | | 10 5 25 4. of vemanding Oper. i 


. = 
Ke. 


- 


00 Oyer | of a a Deed or Record i is always to be had by him who is to be 
charged by! it, and not by him who pleads 1 tz. and he who Ae or de- Bro. "oy ts 
clares upon ĩt muſt 00 ſhe w. 1 Rar Care Le ot e, 
"Rs 8 ) To de- 
mand Oyer of an Obligation i is not IG for the Defendant's FI to defire the Plaintiff's Attorney to 
read the Obligation to him, as the Word ſeems to import, or to have a Sight of it; but that he may bave 


— 


(c)- Bat the Defendant may, if he pleaſes, plead without demanding Oyer of it; and if he - doth once plead, 


he cannot after waive his Plea and demand Oyer. 2 Lil. Reg. 226.—Where thefe ovght to be e the 


Parts if he gs, demanded it, is not bound to plead without ef 6 Mod. . a 


* Aa 


mage, can 5 * thereof, without demanding; of Ofer of the Deed. (4) If che 
5 Defendant 
2X we 4 "would take Advantage of a w. wrong nz Original, be mal demind Oper of i it. 4 Mod. 6. 


x / ; * . #4 s 4+ 7 £ 


If a Man a) * hg * n a wrong N no Advan- 6 Mod. 303. 


0 ices" of Agreement indented were G pfgihed. and Replication Was, 
that in the faid Articles it is further covenanted, without demanding Tek. 513. 


Oyer of the 2 5 and the Court | held it it. 1 Preading, and Save Tudp- on; yocoediog: 


: to Hutt. 33. 
132 4 lil ++ 4 4 3 ww 
ment miſs. * as 03 Lola o cog i 5 1 they cannot 
VE i 125 5 N \ plead and her hs Counterpart, 


* 4 a | N < + a , 
Sade IG: g 4 3 46 17 i j U # 19215 1 l 3 Ji 4 


In Treſpaſs the Deſeudant zultißies for Common, and ſets forch 3 Paſch. 26. 
Patent of the King bic in Curia prolat'; which Plea the- Plaintiff accepts, 2 2. in 
without demariding Oyer of che Letters! Patent, but after he demanded © B. 14. 
Oyer of them; but denied per Curiam; and the Prothonotaries ſaid, that in. 1 
he is not obliged to lde N A if not required at the _Apceptance of the 5 0 82 
Plea. © n ti 51 18. 

Oyer of the Deed en 8 gerbandec hüt during the Tie it is c 0e. JE: 


in Court, and that is all the Term wherein it ĩs produced, and then it Ar 1604. 


may be entered in hæc verba; and there may be a Demurrer or Iſſue upon Lil. Reg. 
it ; but it cannot” de done of after” erm, becauſe the Deed | is then out 267 
of the Cour 15 =? If TIL 28 nne 

if the Defendant plelde a former Ay ute in the ſame *Page 114 
Court in Abatement, and the Plaintiff craves Oyerof the Record, if it is 8 
not given in convenient N vi. the next Dip, the, Plaintiff may ſign yok ! 


Judgment. OWEN . ; | . 347. 
; Thezbald v. 


2? | Long, and Carth, 517. 8. C. where this is „ Caid to be the « quick Method of de 
Vol. IV. 5 If 
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Pleas: and Pleading. 
Salk. 72.pl. 9 If in Debt on a Bond for Performance of an Award the Defendant 
| Li. Raym. pleads no Award, and the Plaintiff ſets forth an Award, with a Profert. 
ALE bic in Curia, and the Defendant craves Oyer, and then demurs for Va- 
* 3 riance between the Award ſet out in the Replication. and the Oyer, and 
a, &{ the Variance appears material, the Defendant muſt have Judgment; 
wide Stile459. otherwiſe if the Variance had been as to thoſe Parts in which the Award 
See 12 was void ; and though in Debt on an Award the Plaintiff need not ſet 
Mod. 534. forth more than makes for him, yet it is otherwiſe in Debt on a Bond; 
for there the Plaintiff muſt reply the whole Award; and if ſuch 
Replication be without a Profert, the Defendant may reply Nul fiel 
S 35) OY 5 

© 6 jet Imparlance Oyer cannot be demanded, becauſe the Imparlance 
4 7 js to another Term; but if it be by Bill in B. R. it may, tho' not in the 

233. Common Pleas. t 0 e nk vo nd 1 
I 1 85 | * wh. & wide under the Diviſion Title Imparlance. © © pork wet 


4 
* 


Sid. 308. When Oyer of a Deed is prayed, it is intended that the Deed is in 
Court, and the Ei legitur, or Reading of it, is the Act of the Court. 
z Salk. 119, When a Deed is pleaded with a ; 2 hic in Curia, the very Deed 
N. 8. itſelf is by Intendment of Law immediately in the, Poſſeſſion of the 
Court; and therefore when Oyer is craved, it is of the Eoutr, and 
not of the Party; and (a) after Oyer is craved the Deed becomes 
(a) _ Parcel of the Record, and the Court muſt judge-upon the Whole; 
„ebe Beed and the Demand of Oyer is a Kind of Plea, and may be counter- 
it is entered, pleaded. NET as ni e e e e e niger 2 822. 
the whole | | 


Caſe appears to the Court as fully a3 if the Deed bad been in the Ples, Hob, 217. - Show. Parl. Ca. 421. 


Carth. 513- If the Defendant prays Oyer of the Bond and Condition, and it is 
: entered in hec verba, the Condition becomes Parcel of the Plaintiff's 

| Declaration, and it is not Part of rhe Defendant's: Plea; © © 
Trin. 27 Car. Debt for the Duty of Scavage, and declares upon a Patent of Ed. 4. 
in B. K. Defendant imparls, and after demands Oyer of the Letters Patent; up- 
* hae 7 On which the Plaintiff demurs. Per Cur*: The Demurrer is ill; for the 
Venen . Defendant having. demanded Oyer, Sc. be ought either to. have it, or 
Goree, © to be ouſted of it by the Rule of Court; but there cannot be a Demur- 
2 Lev. 142. rer upon the Demand; he ought to have counterpleaded the Demand of 
* 491* the Oyer, and the Judgment of the Court would have been, that he 
7 ſhould anſwer fine auditu, Sc. and it was reſembled to an Aid prier, in 

which the Plaintiff cannot demur, but muft counterplead. 


/ 3. Pleading Neo in þ former Ain. 


6 Co. 7. It is a Maxim in Law, Quod nemo bis vexari debet fi. conſial Curia 

Hob. 4, 5- quod fit pro una & eadem cauſa; ſo that regularly a Bar in a real or per- 

Vent. 170. ſonal Action by Judgment, Confeſſion, Verdict or Demurrer, is a per- 

2. Bar, and may be pleaded to any new Action of the ſame or like 

ature; 4 40} end bernard bag aint od aibhoong rd wor 

But herein there is a Diverſity between real and perſonal Actions; 

for though in the latter, as Debt, Account, c, the Bar is perpetual; 

* Page 115 * yet in real Actions there is this Diſtinction, that a Bar in one real Action 

6 Co. 7. & is not a Bar to an Action of a higher Nature; and therefore if a Man is 

Fl barred in an Aſſiſe of Novel Diſſeiſin he may have a Monftrans de droit, 

Jemen. Aſſiſe de Merdanceſtor, Ayel; Beſail, Entry ſur Diſſeiſin a ſon Anceſtor z 
and this is ſaid to be in Favour of Inheritances. 
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Pleas and 'Pleading, 
So if a Man is barred in à Formedon in Deſcender, he may bring a For- 5 Co 433. a. 
medon in Remainder or Reverter. © | ws bs 2 Mod. 43. 
If a Man is barred in an Action of Treſpaſs for taking of Goods, Bro. Efbe 
this cannot be pleaded in an Appeal of Robbery, being of a higher 217. 
Nature: IE 1 a en e | 4 Co. 43. 
Where A. robbed B. of 3000 J. of Money in Bags, for which he was Noy 82. 
afterwards indicted and convicted, and afterwards B. brought Treſpaſs Lane 144- 
againſt A. for taking of the ſaid Monies, who pleaded the Indictment, Markham v. 
by the Procurement of the Plaintiff, and the ConviRtion in Bar, but did C. 
not ſhew that the Plaintiff had given Evidence for the Conviction; for 
which Reaſon the Bar was held inſufficient'; for otherwiſe he ſhall not have 
Reſtitution, and the Allegation of Procurement is not ſufficient; & ea de 
cauſa Judgment was given for the Plaintiff, and not for the Matter in 
Law, for that was againſt hing. 3 
If a Man grants a Rent to another, payable at a certain Day, and co- Rol. Abr. 353. 
venants to pay the Rent accordingly, if the Grantee afterwards recovers S!rorg v. 
in an Action of Covenant for the Non- payment of the Rent, (a) this will Watts, | 
be a Bar for any Action after for the Rent; (5) for in the Action of (c) (4) 80 a Re- 
Covenant he ſhall recover all the Rent in Damages. covery or 
8 | 1 | gods 1 Bar in an 
5 will be a good Bar in Debt for the ſame Thing, 4 Co. 94. Yelv. 84. Cro. Jac. 110. Cro. : 
iz. 240. (5) But in A/impfic the Defendant cannot plead- an Account brought for the ſame Money to 
which he had rendered his Law; becauſe Damages are recovered in 4/ump/ir, but not in an Account. 
Moor 458. But guere; & wide Cro. Jac. 110. (e) So where an Action is brought upon a ſpecial - 
 Humpſit to pay Rent. Cro. Car. 415. Cro. Eliz. 57. 1 N 


_—_— 


If A. and the other Executors of B. bring Debt upon a Bond, and 5 Co. 32, 33. 
the Defendant pleads, that before the Purchaſe” of this Writ the ſaid A. 8 
as Adminiſtrator to B. brought Debt upon the ſame Bond againſt the Gro. ae. 
Defendant, who then Jleaded, that B. made Executors, who admi- S. C. by 80 
niſtered, Sc. and the Plaintiff then replied, that Adminiſtration was Report of 
committed to him pendente lite between the Executors; upon which the which it ap- 
Defendant then demurred; and it was adjudged for him; and ſo now be. dig _ 
pleads this Matter by way of Eſtoppel, and demands Judgment if, as know ren bs 
Executor, he ſhall have an Action upon the fame Bond againſt the ſame was Exe- 
_ Defendant ; this is no good Plea for by the firſt Judgment the Plaintiff cutor ; and 

was only barred as to the Action of the Writ, viz. to Rave one as Ad- oy _ 
miniſtrator:; but this Miſtake of his. Action is no Bar nor Eſtoppel to —_ a per- 
bring his true Ain. ſonal Ae 

| tions, on | 

barred and always barred, . muſt be intended where it is 4 Bar to the Right, not where the Action * 
miſconceived.— And ſo is 6 Co. 8. where the 8. C. is cited, and 2 Mod. 319.80 where 
Jadgment is glved upon the Manner, not the Matter of the Plea. 2 Lev. 210,———If a Man brings 
Ton for taking his Horſe,” and is barred in that Action, yet if he cad get the Horſe into his Poſſeſſion, 
the Defendant is without Remedy 3 for notwithſtanding the Recovery the Property is ſtill in the Plaintiffe 
2:Mod. 1 9ο Gr}! i ors bo leg od no tenets | Ye 


— OY 


TY. 


If in -T'rover for Plate the Defendant pleads that the Plaintiff had Cro. Jac. 73. 
before. brought his Action for the ſame. Plate againſt J. S. and had Breu v. 
Judgment to recover 20 /. Damages, and (4) had J. S. in Execution 2 5 
for the ſame, and avers it to be the ſame Converſion, Sc. this is a Moor - | 
good Plea; for by the Judgment the Damages which were before uncer- S. C. 
tain are reduced to a Certainty, and therefore he - ſhall not demand ſthe 
* Uncertainty again; and by the Judgment the Property of the Goods is * Page 116 


altered. (9 So the? 
| he had him 


not in Execution ; for by the Judgment tranfit in rem judiciatam. Velv. 68 ,——And where and how the 
Defendant may enforce the Plaintiff to enter up his Jud zment, to the End he may plead it to another 
ARion, wide Latch 216. | | Ry PN . 


4 e | We But 


1 . . 


a. 


b ay the — 
70 RG Lan —— 


—— - 
. = 44 — tt; 
Vi an, =1 0 rot Og oenens Page — 


= — —— << 
— 


N * n 


14 
ö 
14 
ll 
| 
I 
| 


% 


Pleas and Pleading. 


_—— 2 _ * : 


Cro. 1. 75. But a Judgment in Debt againſt one Obligor, upon a joint and ſe- 
for this vide veral Obligation, and the Body taken in. Execution, is no Plea: to an 


Tine O. Action brought againſt the other Obligor. 


gation. pe 
6 Co. 44. If a Man hath Judgment in B. upon an Obligation, he ſhall not af- 
Higgin's Cafe. terwards bring an Action of Debt upon the ſame Obligation, as long as 
| the ſaid Judgment remains in Force; for by this Judgment the Speciaity 
is turned into a Matter of Record. | pak a ang 2 
Otherwiſe if in the County Court by Juſticies, for that Court not being 


Wherel?' of Record, he may, upon the ſame Obligation, have Debt in a Court 
Judgment in of Record, = | OE ed 8 . * 
a foreign 


Attachment ſhall be pleaded in Bar to other Actions, vide Rol. Abr. 555. and Title Cuflom of Ladin. 


Cro.Jac.284. If in Debt on a Bond the Defendant pleads, that the Plaintiff brought 
Brownl. 81. another Action in London upon the fame Bond, to which the Defendant 
Level v. Hall. there pleaded Non eſt faftum, and it was found for him; upon which it 
was entered, that the Defendant ſhould recover Damages againſt the 
Plaintiff, Et quod eat inde fine die, this is no Plea, becauſe the Judgment 
was not Quod querens Nil capiat per breve, and ſo no Judgment was given 
| a3 to bar the Pkintiff in another Sul. cin og 6 od fees 
Lev. 261. If in Debt againſt Executors they plead a Judgment obtained againſt 
Parker v.! one of them as Adminiſtrator, this is a good Bar; for though he might 


4. f have pleaded in Abatement to the firſt Action, yet he was not obliged 
ſo to do, and this Recovery againſt him was upon the Right of the 
"WC 1 Debt. : 2 e FEFͥÄ 10 8 337 * 2 
Mod. 20. If in Action upon the Caſe the Declaration is inſufficient, and the De- 


Leppinv. fendant pleads an ill Plea, but Judgment is given againſt the. Plaintiff 


| Kedgwin, upon the Inſufficiency of his Declaration, but by Miſtake entered Quia 


placit* predie c. bonum & ſufficiens in lege exiſtit, &t.” idea” tomſidera- 
(a) Where tum, Sc. quod querens Nil Capias per billam, (a) whereas it ouphr to have 


Ju igment is} been entered 2uod defendens eat inde fine die, and the Plaintiff brings 4 new 


given for Action, and declares aright, and the Defendahit 'pleads,” the former 


—— Judgment, reciting the Record verbatim, this js no good Plea; for, with- 
ant upon a Ont Queſtion, the Plaintiff having only committed a Miſtake in his De- 
Pl-a in Bar, Claration, he may ſet it right in a ſecond Ac tio. 
or to the | CER . eee 0 Q £60 
Writ, &c. the Judgment is all one, wiz. quod eat inde fine die, and ſhall have Reference'to the Nature or 


. 1 


' . . = ac $2. 
ö 1 1 ei 
% 


| Matter of the Plea, and ſo be taken to go in Bar, or to the Writ, Co. Lit. 363. 8 Co. 68. 


Mod. 207. But if a Declaration be faulty, and the Defendant takes no Advan- 
pr Gre  . tagethereof, bur pleads a Plea in Bar, upon which the Plaintiff takes 
N Iſſue, and the Right of the Matter is found for the Defendant, the 
S. P. Plaintiff ſhall have no other Action, for he is eſtopped by the Ver- 
dict; ſo if a Declaration be faulty, ard the Plaintiff demurs to the 
Plea in Bar, by which he confeſſes the Fact, if well pleaded, he is 
83 eſtopped thereby, and ſhall have no other Action; & but if the Plea is 
the Merits are not good, it can be no Eſtoppel; but the "Plaintiff may have another 
really with the Action. 5 8 , 18 a Ein fg BAL db SE nee! In. os 
Plaintiff, and Wy $ TEE , 2 3 $5.4 | 91 1 21325 Ei . 5 
he haſtily demurs to a good Plea, conceiving it to be bad, the Court will, before Judgment, give him Leave 
to withdraw his Demurrer, on Payment of Coſts, and take Iſſue on the Pe. 1 


1 


OY 


2 If in Trover for certain Sheep the | Plaintiff declares that the 2 fth | 
Leg: gp 35. Day of March in the Year, Cc. he was poſſeſſed thereof, and ' loſt 
, them, and that the ſame the laſt Day of April in the ſame. Year came 


Bernard, | | | | 
Hutton 81. to the Hands of the Defendant, who the ſame Day converted, Cc. 
S. C. ad- | Mrs ae es en. 
judged by three Judges againſt Velverton. 


Ef Bf w 2 , 


and 


'Plea$ and Pleadintg. 


7s 


„* * 


and the Defendant pleads, that the Plaintiff had before brought Tref. 

paſs againſt the Defendant, and J. S. quare ceperunt & abduxerant the 

ſaid Sheep, and thereupon counted of a TaKing the 14th of April in 

the ſame Year, to which the Defendants then pleaded .a Judgment 
againſt F. N. who was poſſeſſed of the ſaid Sheep, and that by virtue 
of a Fi Fa. thereupon, the ſaid Sheep were {41d ts the Defendant, c. Pag 
whereupon Iſſue being joined it was found for the Plaintiff, and 2 d. Da- 

mages given, upon which the Plaintiff had Judgment for the ſaid 

2 d. Damages and 6 J. Coſts, and avers the Taking and Driving, for 
which the ſaid Recovery in Treſpaſs was had, and the Fe 
this Action to be all one, Sc. and to this Plea the Plaintiff replies and 

confeſſes the ſaid Action, and Recovery of the 2 4. Damages, Sc. but 
fays the ſaid 2 4. Damage was not given for the Value or Converſion 

of the ſaid Sheep; ab/que hoc, that the ſaid Taking and Driving, where- 

upon the faid Judgment was had, is the fare Treſpaſs quoad the 
Converſion of the ſaid Sheep of which the Plaintiff now declares, 

this is a good Replication, and the Plalatiff ſhall recover ; for Fj Da. | 

mage being ſo ſmall, cannot be pfeſumed to be given for the Valye, of 

the ſaid Sheep; for if ſo the Platfitiff muſt for 24. only loſe 1s Propert 

in the ſaid Sheep; therefore it ſhall be pteſuméd, and may be averced, 

that this Damage was given for the Chaſing at riving, and that the. 

Plaintiff had che Slices again, and after 15 tet, ary the rather 

| becauſe in Time the Converſion is ſuppoſed. ſo long after the Chaſing 

and Driving. 3 80 266 # 3 . 1 1 FA lünen d 

II in an Action upon the Caſe he Plaintiff declares againſt the De- 8 

ſendant, that he falſely and maliciou y did procure a Commiſſion of 201. . 

Bankrupt to iffue our agalnſt the P aintiff, e. by, virtue Wheregf the v. Norbury. 

Defendart broke, his'Shop, and took, away hjs Goods and Shop-Books, 

whereby be Was diſeredited and loſt his Trade, to bis Damage, &c. 

ald the DefrtHd ddt pleade, that the Plaintiff, 10 brought an Action of 

tf 4:54 71 K . ©3145 NI $44 _ a 

Treſpaſs for the Breaking. his Shop, raking his Goods, Gg and upon 

that Action fad retoseretf amages,' Er. this i no good Plea,” for, this 

Action is not brought for the ſame Thing as the former was, in which 
no Damages could be recovered for the Scandal, upon which this Action 

is grounded. FF | 


If in Trover for certain Goods the Defendant pleads, that the Plain- Raym. 47. 


5 


tiff had brought 2 vi & mig for the, ſame Goods, and upon 3 Mod. 1, 2; 


Not guilty. pleaded' a cfdidt | an Judgment was thereupon given for 2 Mod. 318. 
the Defendant, &c. this is no good Plea, becauſe this Action will in N Raw- 
many. Caſes lie where.,Treſpaf{ wilt not; and d ic may be very well pre- 
ſumed, that the Plaintiff at firſt-oply miſtogk i his Action, and brought 

Treſpaſs where his Evidence would ſerve in Trover only. 


But it hath been ſince held, tpat if in Troyer, far, certain Goods the 2 Vent. 169. 


Defetidanc pleads, that the, Plainaff hach befgre;, brought an Action gf Leber v. 
Treſpaſs Quare vi & arms cegerunt..E9. aſportguerunt , againſt the ſame 7449 
Dtfendants for the fame Googs,. to which che Defendants then plead- 
ed Not ' guilty . ard upon a ff Verdiet, which, the, Defendants in 
their; Plex fer forth verbarih, he Court: then gane Judgment, that the 
Ptzintiff Ni capiat per billem,. and that the Defendants Vent inde ſire 
dic, and avers the Goods in both, Declarations to he the, ſame ; and the 
Taking and Carrying away, £ -;Juppoled in the ſaid Action of Treſ- 
paſs, and the Coming to the Hands of the Defendant, c. in this De- 
claration, to be the ſame, and the Cauſe of Action the ſame, Sg. this 
is a good Plea ; for though Trover will lie in maby Caſes, where Tref-. 
paſs will not, yer Upm the Matter bete diſcloſed in Pleading it appears. 
the Plaintiff was before barted, not by Mit f bis Action, but 
on the Rights and Merits of the Cauſe. 


ake of his Action, but up- 


„5 K k | If 


ge 117 


. — 3 
22 ² m ß - 


5 
j 
1. 

N 

1 


; 


_ 
— 2 
gn EY ORE Si 
Grd ů os II 


n 


— n _— * — — 
— — 2 = oe — - — 5 
= 2 * - _ _s = _— b N - —— 
* —— — — 8 2 7 — * — — — — 
— Wham >. a LiioglioStw — 2 * ER WU ITS = 
8 n ; — = TS we gms — — — —a 
— — 
— —— 
ö 


2 


TI 
3 

— . p — 
— — .. , LTESEY * 


x — K N 
3 4-7. 


cc 
—ͤ — GX. ———— U ñꝙſĩͥIñZ 2222 * * v — 22 
— 4 * . ln * S 
2 — 2 - * 


— 
— — 
* 


OT 2 EIT i Were” 


. tm... EICEDEL ED 2 
— — 


— I ER 
=D oa IEEE 


8 Lat LL oats brett ——————————— no. 4.3066 
1 —— 22; 
A, 


— — 


— . 
rr... 
— —— -— 


* 
n 


r 
—— rr 
C4 2 Eng C2” OY Fry 


GO. 
.T * . 1 - 
2 — 7 — 


—— 222 — 
2 
re 
_— 


— = 
1 


. Ez — 3 
- =, — — — = > a =_ 
© 2 . = — - 2323 _— 4 od — by = 
b " . E. — —— re et i os * 
Le — 2 — 8 — — oa 5 — BS _ 
. — - * e 
ag — — by 4 L : 2 2 ” ” = 5 —— : a _ cx 3 
— — — - 2 — 4 * — 2 2 > — — 
— "= 8 #70. wr "EW * — — — — 4 5 
— . W * — a « nd 
— — Se — 
— — — — 0 ag N .— * a — = — — — ” 
2 — — C 
* 
. . 
p 4 


— 
8 2 de 
On — 3 
— — E 
* —— * — 
* —2 — 
. 


\ 
1 1 RRR at. 


Pleas and Pleading. 


z Brownl. 49. If A. ſays B. is perjured, and thereupon B. brings his Action, and 4. 
Stiles v. Bax juſtifies, and Iſſue is thereupon taken and found for the Defendant, and 
wy Judgment thereupon given, and after A. again publiſhes the ſame Words 
of B. and thereupon B. brings another Action, and 4. pleads the firſt 
Judgment in Bar, this is a good Plea, - ES Ro X 
Page 118 If an Alderman of N. brings an Action for theſe Words, be is @ raf- 
3 Lev. 248. cally Alderman, a fattious Alderman, a Lampooner, and avers, that a 
2 V-) Lampooner is there underſtood of a Libeller, and the Defendant pleads 
N a former Action brought for the ſame Words, and laid in the ſame 
Manner (ſaving only that in the firſt Action no Interpretation is given 
to the Word Lampooner) in which Action the Plaintiff was barred, this 
is a good Plea; for the Plaintiff having been once barred ſhall not 
intitle himſelf to a new Action by a new Interpretation of the ſame 


| Words. | | | 
Salk. 10. In Caſe for erecting a Nuſance 2 die Feb. the Defendant pleaded a 
-— + prior Action brought for erecting a Nuſance 20 die Martii, and a Re- 
Ld.;Raym. covery thereupon, and avers theſe to be the ſame Nuſance and Erec- 
| boſon v tion; Plaintiff demurred, and Judgment againſt him, for he may have 
Lon 


K. an Action for the continuing of the ſame Nuſance, but can never have a 
Carth. 456. new Action for the ſame Erection. =” : 


8. C. ad- . | 2 3 

| Judged, becauſe the Plaintiff had not laid any Contiuuance of the Nuſance in his Declaration. 
Salk. 11. But though an Action will lie for the continuing a Nuſance, yet it 
4 5 hath been held that in Aſſault, Battery and Maihem; if the Plaintiff 
Bear. in his Declaration recites a Judgment in a former Action for the ſame 


I. Raym. Battery, and ſhews that he has ſince ſuſtained conſequential Damages 


339, 692. by a Piece of his Skulls coming out; yet this will not intitle him to a 
12 Mod. 542. new Action; for per Holt Ch. J. every new Dropping is a Nuſance; 
but here is not a new Battery, and in Treſpaſs the Grievouſneſs or Con- 
ſequence of the Battery is not the Ground of the Action, but the Mea- 
now of the W which the Jury muſt be ſuppoſed to have conſidered 


— 


_" — — 


(EK) Duplicity in Pleading: And herein, 
1. The Reaſon why Duplicity is a Fault, and the Manner of 


taking Advantage thereof, 


Co. Lit. 304. a. H E Plea, ſays my Lord Coke, that contains Duplicity or Multipli- 
DoR. pl. 135. city of diſtinẽt Matter to one and the ſame Thing, whereunto ſe- 
veral Anſwers (admitting each of them to be good) are required, is not 
allowable in Law; and this Rule, ſays he, extends to Pleas Perpetual. 

(a) But or Peremptory, and not to Pleas (a) Dilatory, for in their Time and 
where the Place a Man may uſe divers of them. Alſo where the Tenant or De- 


Defendant fendant may plead the General Iſſue, there, upon the General Ifſve 


28 pleaded, he may give in Evidence as many diſtin& Matters to bar the 
on meſve Action or Right of the Demandant or Plaintiff as he can: Alſo a Spe- 
Proceſs in | r 1 4. 24 05 io FA. 1 85 8 | 
Diſability, to which the Plaintiff demurred for Duplicity, it was held that the Plea was naught ; and the Di- 
verſity between a Plea in Bar and Abatement as to Duplicity being urged, it was anſwered: by the Court, that 
there was a Difference between a Plea of an Outlawry in Diſabilty.and other Pleas in Abatement ; and that 
this Plea was ill for Duplicity, becauſe che Plaintiff is diſabled as well by one Outlawry as by all the other 
nine, to which ſeveral Anſwers are required, Carch. 8, 992:3it:wtui . 
| EY | 2 Nas I nr | cial 


Pleas and Pleading, 
cial Verdict may contain double or treble Matter, and therefore in 
thoſe Caſes the Tenant or Defendant may either make Choice of one 
Matter, and fo plead it to bar the Demandant or Plaintiff, or plead 
the General Iſſue, and take Advantage of all; or he may plead to 
Part, one of the Pleas in Bar; and to another Part, another Plea; and 
his Concluſion of his Plea, ſhall avoid a Doubleneſs, and hereby neither 


the Court nor the Jury is ſo much inveigled, as if one Plea ſhould 
contain divers diſtin&t Matters; and if the Tenant make Choice of one 


+. 


* Page 119 


Party being effectually barred by one ſingle Point, it is unneceſſary and Dod. pi. 135. 


take Iſſue on any one Point, yet muſt he be at a Loſs, which the mate- RI. Reb 
rial Point is, ſo as ta traverſe the ſame, and thereby put an End to the 112. 12 
Cauſe; whereas the Party pleading ſuch double Matter muſt be preſumed Vent. 47-8. 
conuſant of his own Strength, and therefore ought to put his Defence 
on that ſingle Point, which will put an End to it; beſides, the Jury 
ought not to be charged with Multiplicity of 2 when finding any 
one of them contrary to their Evidence lays them liable to the Severity 
of an nr. 7 - g 
Alſo from the Expence and Vexatiouſneſs attending it, a Perſon is no Vid undet 
more allowed to plead and demur to the ſame Fact, than he is to plead the Diviſion 
double; for the Duplicity herein draws the Matter to a different Exa- Oy 
men, ſince the Demurrer is to be tried by the Court, and the Fact by a ap Co. 51. 
ury. Y | 8 
: So where one confeſſes and avoids, and likewiſe traverſes the ſame 2 Vent. 212. 
Point this is in Nature of a double Plea, and therefore naught. 3 Mod. 318. 
CEP To | | | 2 Co. Ent. 504. 
But though Duplicity in Pleading be a Fault, yet muſt the ſame be 2 Rol. Rep. 
taken Advantage of on a ſpecial Demurrer, that is, the Party muſt ſhew 306. 
wherein the Doubleneſs conſiſts; and it is not ſufficient to demur quia 338 4 
duplex &. caret forma, &c. but he muſt lay his Finger on the very Point 14. = 
that is ſo .. E's» 8 e n e | | * 
„„ A0 AA ² SS ag 
Oph. . . . . „ Pl. . 2 . 98. » pl. 8. 71. . 
Title Pas more Authorities to this urpoſe, 185 i 5 F * F | 1 
If a Plea is pleaded which is double, and the adverſe Party demurs 1 Vent. 272. 
not for the Doubleneſs, he is obliged to anſwer both Parts. . | 


2. What ſhall be ſaid Duplicity in Pleading.. 


In Treſpaſs for Aſſault and Battery, Defendant juſtifies by a Malliter sid. 175. 
manus impoſuit for due Correction of the Defendant as his Servant, and Keb. 661. 
pleads over, that ſince that Time the Plaintiff exoneravit & relaxavit _ us 
(without ſaying per Scriptum) to the Defendant the ſaid Matter; to this 
Plea it was demurred for Doubleneſs ſpecially, and the Opinion of the 
Court was, that it was double; for though the Releaſe be not ſufficiently 
plediied, yet it is pleaded ſo as Ifve might be taken upon it, which will 

e expenſive and vexatious to the Plaintiff ; but had it been really no 
Plea at all, or ſuch a one on which no Iſſue could be taken, then it had 
been only (a) Surpluſage, and conſequently could not amount to a dou- (a) Matter 
Fo CT Da tp lie V 1 of Surpluſ- 
| ge ſhall never make a Plea double, 1 H. 7. 16. Dyer 42. b. Doct. pl. 138. 8. P. 
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Peas and leading. 


won 


Raym, 50. In an 1 Aion of falle 1E the. 88 dane e by Fares 

Keb. 125, of a Latitat out of B. R. by Force of which he took him; the Plaintiff 

l 75 Fogg replies that he did it de injuria fua propria, Wc. it was moved that this 

e, pas naught after a Verdict, and not helped; but the Court held it well 
after a Verdict, but that upon a Demurrer it would be naught, as bei g 

(a) For this multifarious jumbling (a) Matters of Record and Matters of Fact to- 

wide Hob. gether, and punting: bath inte the Mouths of me Ley Gents. | 

244. 

Hat, 20. Sid, 314. | 


Page 120 ln Debt on an Obliggtion the Defendant pledge. it was on Condi- 
5 H. 7. 7. tion that he ſtood to the Award of certain Perfogs, fo, that it were deli- 
Dyer 242. 2. vered in Writing, and pleads Wir no Award was made nor delivered. ig. 
2 136. Writing; and 'this Plea” was held ach for Dapſicity, for. the Award 
| might be made in one 'County, and might be delivered in another, and ſp. 
the ſame Jury not proper, Judges of böth thels Facts. | 
IO 'In Debt upon an Obligation, if the Defendant fays tha in o Obligatian gatian. 
10 E. by 4. Was made by Dureſs of e and * Men ace 0 rpc 
But if an this 1 'S a double ea. 10 
Executor | : 
pleads Plene Aumiviſirawit, and ſo Ria in mains, this. is not double, bit n Faferents neceſfirily 
following his Plea, 1 H. 7. 15. 18 Hl. 8. 4. Dyer 243.— - ls Debt for Rent Lys debut-an 28 
habuit in benementis held to be are and zrepugnant. Ve 64 4.998: Felt ont all cnc 


3 — ak 


t But now they may, 17 Leave of the Court, be plied in ſeveral Pleas, by Force. of the Statute ts | 


c. 16. f. 4 tft 121. 


Co Lit 394: 10 a Siire- Nd on a Fine, as. Heir te two > Puvenen, the Txnant 
Hob. 29. pleaded in = a Fine levied! by the two Parceners with Warranty, and” 
| he relied on the Warranty; and that Plea was held double, and he forced 
to rely on the. Warranty of one. | 
Co. Lit. 304. So if one have divers Warranties, and they; fall by Deſcent on- one 
Hob. 2 Perſon, Hair to both, yet he muſt be vouched as Heir to one only ; for 
as to the Demandant the Voucher is a Kind ef Plea in Bar, and ought 
to be ſingle; for the Demandant may counterplead the Poſſeſſion of Thi 
Vouchee and his Anceſtors, which at cannot do if they be divers; a 


as to the Vouthee the Voucher is 4 King of : emanc or, Suit, and.dught;; 
to be ſingle; for the Vouchee may counterplead t e Lien, wach be 


| 075 do if the be, d Pe For... L * = 
2 Vent. 198, Debt on a eval, Il of 0 £7 8. me 10 Shilingzoav 
222, . one 1 and 10 Shillings at 75 are till the Whole was paid; the 


Saund. 338. Plaintiff aſſigns the Breach, that the Defendant did not pay on the ſaid 
ſeveral Days, Ss: the. Pefendans; pleads an injythgient.Plez, the Plaintiff 


replies, and the Defendant demurs 5 in this Caſe it was held that 


* Execprion e ould: t e on t al Demorręr ta the Peelaration 

f. ar the Dovb| iy 97 0 sel e end zhe Deſendaoꝶ for tho 
Et his, Ple 10 4 

Lev. 79. n Coy 5 0 90 calc, Le deren pied f pay his. 
Rent yearly by NES, 46 and Lad Dua the: Beach, 
aligned, Was Ny | N. 1 pay. — . e Goſh ee 
Fealts during the 7 e Fl ede 155 way oblgeted, chat che, Brtach 
was not, well aff 95 705 $0 have been, ſa Pasbienacy a yet ie ]] 
reſolved to be,w hope rhags 2 REVShoPAida at any of hes: | 
Days; and, 2 35 qm, £1 he, Cale, d 3boyemenianeds, fot chereithe 
Aſſignment of Non- pay ment at any Ti * che Days was ſufficient tocin- 
toe ig to bekennt of the Bill. oem e few) 

2 Sand. 48, Debt againſt an Executor — 8 ſeveral Judgments had 


49. Tretbeauy N him, Sc. the Plaintiff replies to each ſeverally, that it was had 
v. Ackland, | 4 by | 


Pleas and Pieading, 


by by Fraud to bar him of his Debt: This Replication is Gently — | 
becauſe if he had avoided: any one:of the Judgments: he ſhould have had £5” 2 

a general Judgment againſt the Defendant, his Plea being intire z (a) yet . Nod. i; 
in this particular Caſe this Pleading is allowed, for he may be miſtaken 2 Mod. 36. 
in one; and in this Caſe he has it in his Election to plead Fraud to them 2 Keb. 591. 
all ſeverally, or to any one of them, omitting the others; and if Payment 2 Sand. 336. 
of ſeyeral Obligations had been alledged, the Plaintiff might traverſe: the . 3. 4 Mod. 54, N 
Payment of each ſeverally, or of any of them; and though he miſtake ca. 195. 
ſome of the Sums to which he pleaded Nan ſalvis, yet it ſhall not hurt; (a). This is 
for it is no more than if he had ſaid Nothing to them; and in the Caſe, called an 
of ſeveral Judgments the Plaintiff may reply, that one was obtained by gages oi 
Fraud, that Satisfaction is 1 e e another, and: ſo the Rugs af 
avoid each by a different Plen. Law, dA 


' , condemn dou- 
ble Pleading; but in this Caſe i it bath PET RENEE FEET 2 Sand. 48. Cambs 444 Ld,” __ | 
263. Salk, 298. pl. 10. Corll, 429. 12 Mod. 153s 229. | : 


be If a Man pleads two Things bete he is compeltble| to der both, Page 121 
this does not make his Plea double. Pow. 194. 
| d. g. 136. 
As where to a Plea i in " Abatontnt i in Goo thas another Action de- 2 Lev. 82. 
pends by B. and C. for the fame Cauſe, the Plaintiff teplied thar they are Vent. "aj (1 
both dead; this Replication is not double, for be muſt ſhew tip Daun WY IRON 
of both to enable him ta bring the Action alone. 1 
If there are three in Execution joiscly at the Suit * 4. tk. All Agb Keilw. 68. 
the Plaintiff may declare ſor the Eſcape of all, and it will not be double, Stile 82. 
though the * of 977755 u den w_ be br yearn: to intitle bim (5) For this 
to the Action. 1 de 21 24 sid. 5. 
| | 821g 19 5 GT 02 43. ee, ad i r. 


In * 951 Dame Sil the: Defendant FS MN ow aft * * 26. 
of the Goods to him by the Plain ne married Lord Audley, and that F. 85 
during ſuch Marriage che Lord Audi releaſed to him all: Actiohs, &c. Dams e 
It was n that (has Plea was double, viz. Property i in the Huſpend 5. Dal 4 
louble, becauſe _ could wot: x; pleat the Releale : withour ſhowing the 


ren, | 90k 
: | 1 


es J 5 55 80 
385 oX grading Aab kee l a- N 


This depends on the Statute 4 5 Ann. cap. 16. for Amendment of 
the Law, by which it is enacted, “ That any Defendant or Tenant in 
* any Arion or Suit, or any Phaimiffin Reploviwin any Court of Re- 
<. cord may, wich L\cave ofthe fame Couet, plead us imuny ſeueral Mat- 
< tors thereto as he ſhall cHink. neceſſary for his Defence; ry if any ſuch. 
<« Matter ſhall on a Demurrer joined be judged inſufficient,” Coſts ſhall 
be given at the Diſoretipn of the Cover 3 r if a Verdict be found 
e upon any Iſſue in the ſaid Cauſe for the Plaintiff or Demandant, OCoſts 
« ſhall alſo be given in like Manner, unleſs the Judge who tried the ſaid 
< Iſſue ſhall certify thor the oy Defendant; or Tehant; or Plaintiff in 
levin had a probable Cay edo ] ſuch ter hic n the 
at I Iftue ſhall be found apatite * e 
In the Conſtruction of this Branch of hs Statute the following Opi- 
nions have been halden.: 
Tha: a Perſon cannot plead and . to the * Part of * — Caſes i in Law 
ration; alſo it is held, that pleading double is at the Peril of the Pleader; and Equity 
Vor IV. L1 and 281, 327. 
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Pleas and Pleading. 


— 


and that if the Court give him Leave in Caſes where they have no Power 

1 2%. If the by the Act ſo to do, the other Party may demur. F wh 
roper Me- R 8 Has a 

| thod is not to move the Court to diſcharge the Rule? 

1t is held, that theſe double Pleas muſt be to the Plaintif®s Declara- 
T. 5 Geo. 2. | Wy fi h fendar | * » 
in B. N. tion, and that therefore the Defendant cannot rejoin two ſeveral Matters 
' Warrenv, to the Plaintiff 's Replication, 775 
Tor, —Whe „ | 8 rs | 
ther to a Writ of Error to reverſe a common Recovery the Defend:nt may plead double, Caſes in Law 
and Equity 326. Dubitatur. | Nan n | LES, 


T. 2 Geo. 1. It was moved, that an Executor being likewiſe Heir at Law might 
in B. K. have Leave to plead double, viz. Solvit ad diem, and Riens per deſcent, to 
Sa. nan Action of Debt upon a Bond; but the Court refuſed the Motion, 
Ls without an Affidavit that he had Riens per deſtent, and ſaid, that there is 
the ſame Law in Caſe of an Adminiſtrator, who ſhall not be allowed to 
+ The com- plead Plene adminiſtravit, and no Aﬀets, without Afﬀidavir,+ . 
ea of Kone 9 DE e 
2823 as now uſed, includes an Allegation that the Defendant hath not, nor at the Com- 
mencement of the Suit had, any Aſſets, and the whole makes but one Plea, and is not double. 
H..7 Geo. 2. 80 in Covenant for Non-payment of Rent, as Aſſignee of ſeveral 
33 Terms the Plaintiff ſet out his Title under ſeveral Deeds, and the De- 
kay hah. fendant moved to plead Eight Pleas 3 but becauſe he had not an Affi- 
Aaavit to prove them material to the: Merits of his Cauſe, the Motion 
wõas denied; and here the Court obſerved, that this Statute was not 
* Page 122 * deſigned to put the Plaintiffs under unneceſſary Difficulties in proving 
IlIl̃ſſues foreign to the Merits of the Matter in Queſtion ; and though they 
are to allow any Perſon that aſks the Favour of pleading double, to uſe 
the Benefit of the Act, yet are they to ſee the Deſign of it is not abuſed 
in multiplying fruitleſs and impertinent Iſſues. 2 
It kath. been frequently inſiſted upon, that a Defendant could not 
within this Act plead contradictory and inconſiſtent Pleas; as Non af 
ſunpfir and the Statute of Limitations, c. But the Court obſerving, 
that if the Benefit of the Statute was to be confined to ſuch Pleas as are 
conſiſtent, it would hardly be poſſible to, plead a ſpecial Plea and a gene- 
ral Iſſue, the one always denying the Charge, the other generally confeſs- 
ing and avoiding it; and as, the Statute itſelf makes no Diſtinction here- 
in, hence it hath been held, JJ 
Stra. 406. That in Debt for Rent the Defendant may plead a Tender and E- 
H. 8 Geo. 1. viction. | | f 
in B. R. Cary | | 1 i 
v. Fenkins, 


0 . * 4 
Uu 1 ; Po + * $ Da _ 8 * ** „ 
1 1 11. 8 + 11 * * q 6. * TSS "a * ks 


e . 21 14-1 I 15 WY L995 
J/aac and Sir So in an Action upon Articles under Hand and Seal relating to. Sontb- 
re thou Sea Stock, Defendant had Leave to plead Nen ef fadam, Non obtulit, 
* Nan; dedit notitiam ſecundum the Proviſo in the Deed, and that the Deed 
e , 8, 60 ls vo 

M. 2 Geo. 2. 80 not guilty and Son aſſault demeſne was pleaded by Leave of the 
in B. R. Smith Count. $o..h ih 1W.3019:3:5.505. 101 >14 I e fs 9425: i 
v. Small auö¹ꝙ’ 1 Gott ode b a9 e 
$ And is now the common Practice, without Exception. | „ 
: Stra. 871, 80 ir Debt upon a Bond the Defendant was permitted to plead Non. 
T. 3 Geo. 2. eſt faftum and Bankruptcy. 6 lag. ae wot nr th 


in B. R. At- * | 1 ene 3 30. eee 
Linſen v. Atkinſon, and M. 8 Geo. 2. 8. P. between Phillips and Wood, 2 8t e 
e 
| | 


| Pleas. and 'Pleading. 


1 
o 

_—Y 
— 


In an Afton on the Caſe ainſt the Poſt- Maſter General, it was al- . 
Jowed him to Poe Now culp 8 Non culp infra ſer anο, 1 "os 6 N 
i "Ba v. Carteret, _ 


2 Stra. we bal wy, Barnard, K. B. 407; 


Tn Treſpaſs the Defendant had Leave to plead a Licetics and juſtify T. Geo. 2. 
e cutting down ſome Boughs, becauſe they hung over his Gardens; in F. R. Be- 
though it was objected, that theſe Pleas were inconſiſtent, the Licence 2% v. Nor- 
being a 4 or implied Acknowledgment, that he had no R ight to cut gan. 
the Boughs, whereas the Juſtification aſſerts onde. | | 
In Debt upon a Bond given by a Woman, conditicried! byes ſhe mould 2 Stra. 908. 
marry the Plaintiff, if he requeſted, within ten Days after his Return from 40 5 Geo. 2. 
= Leave was given to plead Non eſt Wann and chat dne Was never 0 B. R. Dun 


aue *. Vauacher. 
| Debt for Rent upon a parol Demiſe, Defendant had: Leave to plead M. 6 Geo. 2. 
A babuit in tenementis nk on deniſit. et Of a TH 1 72 35:11%n B, R. Se. 
tlg ens 1 ou mining v. By- 
: 7 . 1 1313 14 Above. 


(9 Departure in Pleading. 


8 Dee in Pleading is when the ſecond Plea contains. latter not 
A (a) purſuant to the former, and which does not fortify the lame; 2 E. 4. 12. 
and when the Rejoinder contains Matter ſubſequent. t the 0 bf not 8 4 : 


fortify ing the ſame, this is regularly a Departure. A Biotin its wo ek DoS pl. 119 


where a Man pleads any Thing which he could not have een at ürlt, it nan ah; * a De- 


parture; ſo where he fortifies it in the ſame Manner that he pleaded it: but if he — 
ner, as by a ſpecial Cuſtom, it will be a Departure. For this vide Velv. 14 TIES 
Jon. 262. Love. 5 2 Leon. 199. 13. 1 32 "93s. Co, Car, 7979 b 292+ 3 : 


* In an Aſliſe the Tenant 12 a Deke e bis F Fakes and 
Colour, the Demandant intitles himſelf by a Sn om a 


bimſelf, the Tenant cannot ſay that the, Feoffment, gs. on Condon ack 
and ſhew the Condition broken; for that were a Departure, as oontain- 
ing new Matter, and ſubſequent to the Matter of. is Bar; but ut in Af e hens 


ſiſe, if the Tenant plead in Bar, that J. F. was ſeiſed, an afra 
the Plaintiff ſhews, that he himſelf wasſciſed. in Fee till wh di Sos his 
who infeoffed the Tenant ; the Tenant. may. Pega, A Releaſe. of the 
Plaintiff to J. * * N his Bar. racks ee 
If a Man plead an Eſtate generally, as a Feo h 8 
out a Departure, cannot — it 15 his en 1 n 
mount; as by a Diſſeiſin and Releaſe, or by a Las | 
3 in Tail 155 a 9 in 7 0 when a A cal nl B Pied n 5 Rs 
made by the Common W, e m e it od by. ; AR of > 
liament in his ſecond Plea. | 80 44 enn 25.9 r 
So when a Matter is pleaded as at Common Lay canno ma intain . 
it in his Replication, by, Call m; as in Covenant; wy 5 nal of * Keb — 522 
2 0 88 8 4 op Breach 1 0 18 he did not 469. 512. 
rve, Oc. the Defendant pleads Infanc 3 the Plainti r ies th Cu 
of London: ; and adjudged a Departure, 4 1 ip f Row | 


Nor can Action at Common Law be made good it n the Re Feat 
Statute z as in Treſpaſs for takin ng his © 97 i fes lon oy 3 Lev, 48. 


calts, 5 ie De Defen Fane, juſti fie 

— sch « Deportes for ng we 78 the 20 was not 9062 

ibited by the Common Law, but by the Statute of Marl, 

1 2 Pb. & M. cap. 12. 8 by OL AO 
Bur 
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Lev, 91. But if otie pleads a Statute, the other ſays it is r "om g, he hay r 5 
| that it is 5700 by another; for this fortifles the fi 5 Watte. FEM 
Co.Lit.304-4. If a Man plead Performance of Covenants, the Plaintiff replies, he 
did not do ſuch an Act according to the Covenant; the Defendant ſays, 
ba. offered to do it, and he refuſed; this is a Departure, ic being ode 
. do a ng and ee that he offered to do it, but hs, 
POLES ; ul TR 
Vent. 121.  , Debt againſt a Clerk: upon an Obligation conditioned to perform Co- 
2 Lev. 5. voenants, one of which was to account for A Money he ſhould. receive 3 
the Defendant pleads Petformance ; the Plaintiff replies, that ſuch a Day 
ſuch a Sum came to his Hande, which he had not accounted for „the 
Defendant rejbins, that he acrounted moe ſeguente, viz. that Thie ves 
broke into the Counting-houſe and ſtole it, and that he acquainted: the. 
- Plaintiff, & bc paratuſ eff; c. And on Demurrer it was refolysd, 
that the Rejoinder was no Departure, for though it contained new Mat- 
ter, yet it was purſuant to the former; for ſhewing that he was robbed, 
amounted to giving an Account, 2dly, That the Rejoinder, though an 
expreſs Affirmative, vis, that he did account, 'im Contradictiom to 
what was ſaid in the Replication, viz. that he did not account, was yet 
good with an Avermemt, without; coneludigg to: he Country; for new 
Matter being alledged in the Rejoinder, the Plaintiff ought to have 
_ Liberty bow come in with a.Sur-rejoinder., and anſwer | it, viz. by traverſing 
the Robbery. _ 
2 Lev. 6. Debt 6h 0 Obligation for Perforts ANCE of Covertints, olle of wich 
Vos, to return certain Goods from B. the Defeddanr pleats Perforrtt- 
ance; the Plaintiff aſſigns a Breck in not retutning fuch Goods; the 
Defendant rejoins he had no Order; and held a Departure, £ or there was 
nd Mention of Order in the Covenant; but it ſerms; had the Covenant 
deen to retufn them en Order, the Pla had been goed; for then the 
Covenant were not to be performetf wichont Order, and pirfHrtavit omnia 
may b L that be performed all on he ought 1 to perform, he not 


25 0 
ag 8 Sl wh: an Oblitation for wante of 0 Avatd; rhe De- 
5. fei k pleacts 6 Award; the Plaint 2 and ſnews the Award amd 
. 2 8 _—_ if the. SI Harit fejein, and thew Hat it s VOIR; either Dede 
Mod. 289. ew e 8 1 e & kickurl elerse ts the Time er ohe Kang 
P 411* ob one Side, or that it was not mar of all 
e 1195 oh! 1 7 ikredf the Arbitrators had Notice, HEREIN, 
i All fuck fed the Re fbincket is a Departute; fot nb AAN pad 8 
no 2 at —_— Fact ot in LAw, which # hot robs mlalitaiatd 
75 me b NJ to be void, but be ball at firſt Peas. 
1 4 di 6 Miter betet a ie 
3 Lev. 239, &t fat for! perför ward; on Defendast plesde wo 
8 Kal. the Plath i ſits, add Ieh oft,” But des- net mes 0b d 
Was made; the Dbfetidtor detttuts; And reſetwed cat thZt chd not de 
ob ected after no Award pleaded, for that were a Dtpirture. sun: 
2 Sand. 85; Ih Heht on'd Bond, chile to ſave a Parifhi Hartmlefs conterning 
Sid. 4%. rdf hex the Obligor was fort to Father, he plegds Nov 
_— * Beal, by ehh, that the Child" was ready te ſtarve, and«char 
619. Richard therefore hey put it to nurſeß Huch coſt them 41. Defemdamt rewins, 
v. Hodges. that he was Jean to, repay the Motrey und five the Pariſh harmlefs: 
Va this t ey ted, "Tha had Maabewen becruſt the Rejeinder is 
10 0 795 efendatt 6ight td have taken Iſſue upon The 
Chi 175 to ſtarve; if the Plaintiff had ötee Bren at ay Eu- 
777 Ne ita,” and Were tKEreapoh actuatty dntnified, the De⸗ 


ehdant beltig 10 tb repiy the Mortey witl not ſave the Contition of 
the Bond. 
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ing Trefpals determines his Election, and the Matter in the Replica- 
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| pleas: and Pleading- | 


Mes ADS, * 4 


W re Wan. wr 
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d Ji Debt on a Bond for Porforinnce of an Award the :Defendant : Sand. 189. 
piead no Award; the Plaintiff replies and ſhews it, and the Breach ; Sid. 10. 
the Defendant leads, that it was not tendered; r. this is a Departure; 
for chotigh be neceſſary by the Condition of the Bond vo charge 
the Defendant, viz. that an Award be made, and that it be alſo ten- 
dered, yet be "ought to rely on eicher one or other, either being ſuf- . 
ficient to bar the Paint! then, when he chuſes one in his Plea, 

21. that tio Award was made, be cannot after waive that in his Re- 

Pinder, 009. haye Recourſe to the bag z. 1 the Award: was Hot n 

re 

to Treten e Riel Bae f. rying away cis) Goods; the Salk. 221. 

Defendant, juſtifies as a e 2 the Plaintiff replied, pl. i. 

that after che Diſtreſs, viz. 1 5 an Day, the Defendant converted . N v. 

Benn to his '6wn Uſe; and on Demurrer the Replication was held no 

Departure; for he who abuſes à Diſtreſs is 4 Treſpaſſer 5/9). initio, | 
2 5 Cotverxing i is a Trefpafs or Trover, at Klection; and the bring- 


by makes Hood that Election; for i proves it it-a Fredpeſs as wen AS 
over. _ 

ln Coyenant for Fatthet 1 St. the Defondari by Proreſtation Dyer 31. b. 
17785 that the Plaitrtiff's Counſel did not adviſe, Oc. and for Plex: faith, 3 
that he was not required; che Plaitiff teplies, chat J. 8, his Couaicl, 

adviſed a Relraft, and that he requited che Defendadt” 10 ſeal it, which 

he refuſed; the L Def ndanie refoliis, that he did not tefale; this is a De- 

arture. 4 a - | HE a iff ? \ an 5! 7 774 ons 4 irs 
0 The des bead in Bar A __ r Hy ven ate by a Ce- Dyer 102. 


poration, and after in che Rejoinder” Plends the Previſo in the Statute Doc. pl. 121. , 


31 H. 8. cap. 13. Which e yl Aer a Years; it was 


held, that the Þ Tia ing the Nau Why a Depatiors,ah novenforeing bt 
whict hee Bar. Y EY 97 eee $ This was = 
0 WT 1 n „ ene ce eue dat be ue fr gaming th Leaſe. 
$49) L155 SAVER l 1. 1 2t . 2 1501 971 WAI 15 ; 


a be Ne segen, which fs Drer . 
> ; that de Fare bade only a Ute in 'the my 121. 


inf Aion an Bong,  cbtiditidhed- de ave the Dido Page 125 


117. 


N 4 Ditto to which the De- Lev, 194- 


1195 per ks Pech 008 Ger an g ey ek 6 Mod. 41 
pe by his ts Dy Ae fla, and them the mal, in his per Hol C. j 
Yay n the ee i will Enn 

U yy back not bern rn nate "bythe Plea,” - () For this 
14 19 94% 9; % Oy: - ©} wideCro. Car. 


| 99 e Departure fi ed b leadin 
_ wy Lev. 110. Raym. 86. Keb. 566. b amp bo 6 7 5 
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1 


2 ee 74 28 n 


To an Information exhibited againſt the Defendant, for not taking Cath. 306 
upon him the Office of Sheriff of Norwich, the Defendant pleaded the 75. Kine ag 
Statute of 13 Car. 2. (t. 2. c.1. ſ. 12. 1) by which it is enacted, that a Larweed. 
Perſon. elected into any Office in a Corporation ſhall be ſuch as within one Ld. Raym. 
Year before Matty taken the Sacrament according to the Church of Eng- *9 © Mod. 
lend, or elſe the Election ſhall be void, and averred, that he had not Tul Ft 
raken the Sacrament, &c. at any Time within one Year next before the pl. 1. . 
Skin. 
pl. 1. ide 5 Geo. 1. e. 6. ſ. 3. & 11 Geo. 1, ws 6, 


Vol.. IV. e Election 


ah 


* 
1 

{ 

' 

s 

i 

! 

: 


. 


< FEI ONE th 
* - trans — + 44S — — 2 —_— ” -, 
— 4 Ee on FA Eager cette as X — 2 — wo ITY « 
- . . 7 . 
. ˙·—üꝛ ¶ — we Hip ³˙ ORR NAPA SC PRE TC. 9 
. 28 , FOR WE OS FEET 


\- 


0.44 eee Teng TAC. x04 


FT” oe gs A. 
ED 2 


— — — — * — — — 
—. 


— —u— 
— 


—— 


. ——— p ITINEICS JOINS TIT 


” — — 


1 
F 


 —— —_ * ** E 3 
ue? * 
Pleas and Pleading, 


M. 6 Geo. 2. 
V. Reynolds. 


Election of him to be Sheriff, Sc. wherefore the Election was void: The 
Attorney General replied, and ſer forth that Part of the Act of Uniform- 
ity, by which every Perſon is obliged, to take the Sacrament three Times 
a Year according to the Liturgy, &c. The Defendant .rejoined, and ſet 


forth the Act of Parliament for tolerating Diſſentets ; to which there was 


a Demutrer; and it was held, that the, Defendant's Rejoinder was a 


Departure from his Plea, - | 


$23.3 


In Debt upon a Bond, conditioned to indemnify the Plaintiff from 


in C. B. Oxves all Tonnage of certain Coals 5 of the Defendant due to V. B. 


See 2 Bar- 
nard. K. B. 


„ 


the Defendant pleaded Non damniſicat“; to which the Plaintiff replied, 
that for 3 J. for, Tonnage of Coals bought of the, Defendant” the Day 
of the Date of the Bond, his Barge: was diſtrained, and that the De- 
fendant had not paid the ſaid 5.4, the Defendant. rejoined, that * 
Tonnage was due for the Coals; to which the Platuriff denwrred. ſup- 
poſing the Rejoinder to be a Departure from the Plea ;. for the Defend- 
ant having pleaded generally, that the Plaintiff was not damnified, 
and the Plaintiff having aſſigned a Breach, the Matter of the Rejoinder 
is only by way of Excuſe, confeſſing and avoiding the Breach, which 
ought to have been done at firſt, and not after a general Plea of In- 
demnity; for Rejoinders it was inſiſted: ſhould. ſtrengthen the Bar, 
whereas this is a plain Retraction of the Plea, that denying. the Plaintiff 
has ſuffered any Damage, this confeſſing and excuſing it. On the other 
Side it was inſiſted, that it was not neceſſary for the Defendant to ſet 


out all his Caſe at firſt; and it ſuffices, that his Bar is ſupported and 


ſtrengthened by his Rejoinder,, which it was urged had been done in this 


Caſe; for the Plea, being only to enforce. the Plaintiff to aſſign a Breach, 


the Defendant. may come [afterwards 


dave the Flaintiff harmleſs, from all Tonnage due 0 . B. | Plaintiff re- 


, 


* [afterwards and ſhew the Breach aſſigned is 
not within the Meaning. of the Condition; as here the Condition is to 


plies, his Barge was diſtrained for Tonhage, but does not aver it was 


que; then the Defendant rejoins, there was no Tonnage due, which 
being confeſſed by the Demurrer, it is certain the Plaintiff could not 


be prejudiced. within the Tenor of the. Condition, by which the De- 


fendant is obliged only to indemnify the Plaintiff againſt ſuch Tonnage, 


| fo the Plea is directiy confirmed by the Rejoinder z; and of this Opi- 


nion was the Court. Another Point was made in this Caſe by Defend- 


ant's Counſel, viz. admitting there was à Departure, yet if the Plain- 


Page 126 


tiff has aſſigned for a Breach of the Condition what is really no Breach, 
whereby it appears he has no Cauſe of Action, Jodgment ſhell be en- 


tred for the Defendant; as in this Caſe Plaintiff has inftanced a Di- 
® ſtreſs of his _ for: Tonpage of Coals bought. of the Defendant the 
Day of the Date of the Bond, and has not. aſcertained what the Coals 


were, ſo that they do not appear to be the lame Coal B ens od 
in the Condition, which the Court cannot inte ® 


| ze Court cannot intend, though they are ſaid 
to be bought upon the Day of the Date of the Condition; for he might 


alſo was the Court. 


buy other Coals for what appears to the gontraty ; and ſof this Opinion 
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00 Repleader, | SOL hy 
I, of the Ne of. e 5 Manner of x amadig . 
THE N Iffue is wy 


| as after Trial 


gu br awards a Re leader, or ives (0) U olgmen Bs 
in which Caſe the Parties muſt begin 


the Declaration, be ill, the Bar ill, and — a ill, the Paris I The 


udgment to 


the Replication and if the Bar and Replication be deny bad, and 'te tie She vader 
Repleader is awarded, it muſt be as to both. {Lf +1.) + Cries quod - 
placitum præ- 
dictum et aritum ſuprrinde jundum oft minus faffciew in lege; ideo diftam of partibas quod 1 itent; and it 
was objected, that it was not any Judgment, but that it ought to have deen Ideo confideratum e, (5c, But 
the Court beld it a ſ officient Award to replead, and that this was the Form agreeable to tle Courſe of the 
Court.  Cro. Jac. 6. ' (5) For this vide Dyer 117, 5 E. 4. 108. 19 E. 4. 1. Dock. pl. 311. 
Dal. 17. pl. 8: 76. pl. 2. And. 31. u r EP 1 e alk. 173. pl. 2, 


216. 2 Salk. 579 · 6 Mas. , Woh f G gta 
If a Re pleader be denied TALE) it thould begramed, or granted where 2 TY 579. 
it it ſhould — denied, it is Erro). 56 Mod. 2. 


Upon an Iſſue joined in Chancery, on. 4 Faire Facias upon a Recog- Rol. Rep. 287. 


nizance, the whole Record was removed into B. R. and after a Trial had Bigepg of Bri. 


there the Judgment was arreſted, by reaſon of miſ-awarding the Venire; /tol v. Sir Ste- 
and the Parties being deſirous to replead, the Queſtion was, whether the oe 1115 
Repleader ſhould be in Chancery or B. R. And it was held by che Like a. 
Judges of B. ae? that | it ſhould be i in that Court. — I 


| | 10 2900 flor 2H tete it to be 
now ts fred Rae, et 9 fer th Coun of Kay's Bac 9 do amend in r r 
ity herein A ann 


er Tile © c, , Furl Zac of the c of | 


10 is ; held,” "that thete can be no Coſts to laber Pre on a Fee 3 2 Vent. 196. 
10 becauſe it is a Judgment of the Court upon the Pleading Ss 8 and there- 2 Salk. 579. 
ore differs from an ge: which cannot e e (c) 6 Mod. 2, 
ee al „ . 


2. A \Replender i in ; what Cakes 1 to be avatdod, 


Hege the general Rule is, that if "Ip be ati zu acerial Ive, and — 
thereupon a Verdict, upon which the Court cannot know for whom to 


by = Sie Judgment whether for the Plaintiff or the Defendant, 4 Repleader ® Page 127 | 


regularly to be awarded; fot ſuch immiaterial Iſſue is not aided aftet 

Ver: ict by 32 H. 8. cap. 30. or any of the Statutes of Jeofailz for if n 
what is material in the Pleadings be not put in Iſſue, it is not made neeeſ. ; * 
ſary to be proved on the Trial; or if it be alledged and proved, yet if ag 

it appears inſufficient, ſo as not to be deciſive between the Parties, the Lev. 32. 
Verdict will be no good Foundation for the I udgment ; but an (a) infor- I 

mal end is helped 10 the Verdict, | 5 . 4 
| In Matter ot 


44 
windy, : N 458. Cto: Elia. Ae Time is :mmateria), and yet made Part of the 
Iſſue. Latch 92. 2 Sand, 318. 2 Lev. 12. Hard. 40 For an Iſſue on ati immaterial Traverſe, Moor 


693. pl 999. Cro. Eliz. 456. Winch 76. Cro. Eliz. 228. Goulſ. 3 Free 15, Savil 78. _ 
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Oro. Jac. 5. In Trover againſt Baron . Feme upon a Findin of the Goods abs 


Cox v. Crop- the Feme during Covertyre,,.and, a Converſio er Uſe, and they 
"well, pleaded Quad ipfi non Tae 40iks; which Nas d held ill, becauſe there 


rol N was no Tort ſuppoſed in the Huſband, and therefore a Repleader Was 


1 Leon. 312. 1 awarded, and the Plea made Quod hy. bon N ine chli. 214 4*t , 


An Action 
15 a Tort done E Huſband and Gat 5 ſhall be againſt the Huſband alone; for, the, whole ful 


be intended l Act of the Huſband vl. Oy 348. . 47. Fal. 313. 4 \#\/ 


Pp If io Debt Oh dle SHES UF Leet it . ö. 
8 he pleads, chat 5 ee Ye 0 5 1 =; 4 = at the 
Ellis v. Grin- Day according to the d 'of the * oh is 
= 5 Cafe” Al e l Repeater, Wu 

bana. ing ehreted of REO, 48 We ro'be, he fanie 5 trial Eby . 
. cord, and not by # Jorg.” 1 
v. 56% the ds Term. Leon. 90. :d200 © 36 N uni n a 6.20 Lad peo 5 


ro. ERA. 530. In Trover for divers r che Defendunt pleads, that Mary 

Eng þ of Was W n Fee of Ae e of D, ere - thoſe. Trees were growing, 

1 and that granted it;ito the Defend: aht in Tail, whereby he was ſeiſed 

ON. thereof, and that J. &. cut the faid.Trees, and. granted them to the Plain- 

tiff, who loſt them, and the Defendant found the," and converred them, 

&, the Plaintiff replies, De i 11200 us peoples Sc. and therenpan Iflue 

is joined; it Was held, That p De ##ftiria fit proprin Wa tehere 

the Defendant makes Tuſtification by cle an Intereſt rr. the Pree- 

Bold to himferf; Sut- tb Where dne Gafnb nt any Inteteſt, but juftifies 

Dy Comtaaocd or Abthdri ae oth orte, ls We 5 Whete- 
this fore à Repletder was 404 2008 FAR RW e 5 
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the General ine der guilty would th piper ik. } 5118110 af” art en Abr. bo. 


Pro, Jae. 239 ww. In Battery the Baron ju ties, for that * Pin ah his Rennt. 
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1 3% »F 


. id Ald af Whoto, Se. the Peme 8 ids end jd eines De 
2 aſſault Ame ſne; "the Plafmttiff fatk . rcd Mera LLP 
: and both 1 found for 85 Pan. 15 te To __ y 17 fo z and 
| 2255 alledged in ring 9 1 that . rial was il or the 
| YE 55 f TT. K i 8 gen, he NE be 1575 Inrirety 4 feed, ; 
2 1k Dl kg ill; 5 1 of at O ourt,. and: warged that hy 
ſhovld reple 


| Cro. Jac. 435. If in Debt upon a Bond, adhd for the Payniciit of 50 J. 
Holmes v. the 25th of June, the Defendant ee. Payment of the ſaid 607. upon 
en, the e Day of June ſecundum ee eee and there- 
upon Iſſue is joined and a Verdi 14 that he did not pay the ſaid 
Hol. upon the 2oth of June; the Plainciff ſhall.nor have Judgment, for 
the ive | is taken debors the Matter of the Condition, and ſo void; and 
wp it might not be paid the 20th, and yet might. be paid the 2 ch; but 
it is held, that if it had been found for £ efendant, vx. that the 
Money | as paid the Taid 26th "Ys N che erdict would have made | 
7 ee i goody. 5 vi 5 
My wool? have eur rar th Day alu tdi i Ste e 5 en 5 
4 $4 f n 
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or if it be dgaibſt an expreſs Rule in the Law; there the Iſſue is immaterial, and ſo avif there was no 

Iſſue, and thierefore, it is not aided: by the Statutes mut M it hath the Lene, ban ofa legal: Plea, thdugh 

it dat neceſſury Matter to _ it ſufficient, there ſhall-be bo Repleader, e it is helped after 

Verdict. Moor 867, pl. 925, Guide Itev..g 24: Carth. 371» Pena Ang where an Iſſue is miſ- 

A Where there is go IM. 2 Rol. Rep. 107. n i" -2 Leon. 195. 3 Deon. 67. 
3 


| 


8 88 


6 
' 


* In an Action of Debt upon a ſimple Contract, Payment was pleaded # page 128 
at A. Plaintiff traverſes, that the Payment was at 4, and a Verdict, that x, 662. 
the Defendant did not pay at A And it was moved in a Writ of Er- Zacas v. Har- 
ror, that there ought to have been a Repleader, otherwiſe if the Ver- /w. Q. 
dict had been found for the Defendant; but the Court affirmed the 
Judgment. | 8 | LE | 
lt in Debt upon a. fingle Bill the Defendant pleads Pay ment with- 5 Co. 43. N;- 
out an Acquittance, and thereupon Iſſue is joined, and found for the %, Caſe. 
Plaintiff, he ſhall have Judgment; for though Payment without an Ac- | 
quittance 1s no Plea to a fingle Bill, yet becauſe Iſſue was joined upon an 
Affirmative and a Negative, and a Verdict for the Plaintiff, he ſhall have | 
Judgment. Þ TTT 2 | | See the 
Stat. 4 Ann. 
Debt for Rant againſt Leſſee for Years, Defendant pleads, that before Lev. 32 
any Rent due he aligned the Term to another, of which Plaintiff had Sega v. 
Notice; Iſſue upon the Notice, and Verdict for the Defendant, but no #irfax. 
ſudgment was given, but a Repleader awarded, in regard the Iſſue was 
Joined on a Thing not material. C 353 (0 Wop 
In Debt on a Bond againſt the Defendant as Executor, Iſſue was joined, 2 Mod: 139. 
whether the Defendant had Aſſets or not, on the goth Day of November, Read v. Daw- 
which was the Day on which he had the firſt Notice of the Plaintiff's Jr. 
original Writ; and it was found for the Defendant, that then he had not 
Aſſets; and this being held an immaterial Iſſue, for though he had not 
Aſſets then, yet if he had any afterwards, he is liable to the Plaintiff's... - 


- 


Action, a Repleader was awarded. 
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100 J. upon the 31ſt Day of September following, the Defendant pleads 7 v. 
Payment the ſaid 3 iſt Day according to the Condition; and thereupon gp x 
Iſſue is joined, and found, that the Money was: not paid upon the faid Leteb B88. 
Day, the Plaintiff ſhall have Judgment; for though the Iſſue is upon Noy 85. S. C. 
an Impoſlibility, there being no ſuch Day, yet the Jury finding it got 
paid at the Day, or at any Time before, in Effect find it was never paid, 
which is a good Verdict. 3 K. 5 1 * by * 4 0 1 Gn 1281 3 Ki 74 „ 
Treſpaſs for Battery and falſe Impriſonment ſuch a Day and Place; 2 Lev. 164. 
the Defendant juſtified at another Day and Place by virtue of a Writ: Me/iers v. 
and Warrant from the Sheriff; ab/que hoc, that he is guilty aliter vel alio 7%: 
ada, vel at any other Place; the Plaintiff replied, that he is guilty 
aliter & alio modo, and at another Place; whereupon Iſſue was joined, 
and Verdict for the Plamtiff; but for the Badneſs and Uncertainty of - 
the Iſſue, upon Motion in Arreſt, Judgment was ſtaid, and a Repleader 
awarded. | | | | 8 . 
In Aſumꝑſit againſt, an Adminiſtratrix, the Defendant pleaded Quod 2 Vent. 196, 
ipſa Non aſſump/it inſtead of the Inteſtate; and after Verdict a Repleader 
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* 


x 
27 11 


a WA CCC 1 8 1 
But if on an Iſſue tendered by the Plaintiff the Defendant joins Rol. Abr. zoo. 


by the Defendant's to an Iſſue rendered by the Defendant; this | ſhall Cre: Jac. 67. 


Cro. Eli 2. 
the - Plaintiff and Defendant, which is the Pattern from-whence the Sele 2 
Joining of that Iſſue is to be taken; and this being a plain Miſtake, Palm. 524. 


as appears from the Nature of the Thing,” of one Man's Name * 


14 . 


,aqother, | 


* 


In an Action upon a penal Statute the Defendant pleaded Non debit St 
. . * ; 5 r 122. 
to the Informer, & de hoc ponit ſe ſuper patriam; and Iſſue was joined, Reywell v. 
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If in Debt upon an Obligation, conditioned for the Payment of Cro. Car. 78. 
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56% 6 Mod. (a) it ſeems to be how fettled, that no 


00) Comer, font Ee. (4) and tefets the 
Coke, from _ © | | 


.DoR. pl. 119. 


2 


Pieas and Pleaving. 


& predif the Informer , fmiliter, without WN of King 3 and 
N 


+ $4, as to after a Verdict for the Plaintiff a Repleader was award | £ 
ths Cale, the King del beläg & Party (6 ths Shit, bat th faforint+ is thi odly Pliincif, thoogh ke ſuv 
for the King and himſelF? | | N 88 


40 B. 3. 15. If the Jury do nbt find Aſſets to a certain Value, the Verdict is in. 
DoRt pl-313- ſufficient, and a Repleader ſhall be granted, and the Iſſue tried by 
W another Inqueſt. 1 9 F a £ 


* Page 129 * 3 Repleader at what Time to be awarded, ö 
Salk. 579. It ſeems that at Common Law a Repleader was as well allowed 80 


(a) 3 Keb. as after Trial, Becauſe a Verdict did wy cure an immaterial Iſſue; bur 
epleader 'ought to be allowed 


oy Ip and \ fore Trial, becaufe the Fault of the Iffue may be helped by che Trial 
diſcretionary by the Statute of Jeofails, ' N N 
in the Court | : 


but bot adviſeable, fince the Verdift taby cate indndrerial vr fiformil Tues, 
It is held by a Multitude of Authorities, that after a Demurrer the 


13 Repleader is not to be admitted, becauſe by the Demurrer che Parties 


_ Cale. have pur themfelves on the Judgment of the Court. 


DoR. pl. 311. e en; | CIS. V 
Poph. 42. Savil 89. Latch 148. Leon. 79. Moor 46 1. pl. 644. 867. pl. 925. Rol. Rep. 271. 
And. 168. Lev. 142. 6 Mod. 102. But in 3 Ley. 20. there is an 3 fark of | ENG a 
Demurrer; and in 3 Lev. 440. it is ſaid, that there was a Repleader after Demarrer wad ſolemm Argument ; 
but theſe Caſes have of late been denied to be LW. be FS Is 


2 Sand. NE 11 8 ſaid to have been uſual in antient Times to award a Repleader 


s Lev. 13. pen a Writ of Eater i B. R. bit it ſeems to be now agreed, that there 
2 ED. 3 "ne 22 34 Ta 1 4 * K . - v#% 
r ˙ U eo 

2 Ge. 579. It is held, that no Repleader can be awarded after a Default. 


No Repleader after a Diſcontimuance. Comb. 323. £4. Raym. 20. 'Salk. 219. pl. 4. OS col 
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) Demurrer. 
1. The Definition aud Nuture of a Demurrer. 
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DoR. pl. 1 


pl. 115. (4) Demurrer in (c) Pleading is an Admiſſion hy the adverſe Party 
Finch e. 40. 7 


of the Fact charged 4 che Count br Declaration, Plea, Reptica- 
a arty on dh Fa tothe June of 


ays my Lord tile Court. 19424409 


* % 
I TOI . a 
, | 5/6): = 


udide, in Liv, Cb. Lie. 7 1. b. (0 As there muy bea Demurrer upos 


e. and to a Special as well as a 
the Rules of Law ; and if any Part fail the Whole is naught, and may therefore be demurred unto. Co. 


Lit. 72. 3. Lil. Reg. 435. 2 pe 


Co. Lit. 71, 2. It is termed in ſome Books an Iſſue in Law, and therefore in a De- 
Lil. Reg. 438 claration, Plea, &c. there may be two independent Iſſues, viz, a De- 
5 Co. 104. murrer, which is the Iſſue ip Law, determinable by the Court; and an 

| egos 5 I ſſue 


gy 2 


Pleas and Pleading, 
Iſſue in Fact, determinable by the Jury; but this muſt, be underſtood Dyer 21, a. 
as to diſtinct Parts of the ſame Declaration, Plea, Ic. for it is never 87. b. 
allowed the Defendant to plead and demur to the ſame Fact, being a 
Duplicity that would draw the Matter to different Judicatures, and would = [to 
be vexatious and expenſive, were it admitted; for in ſuch Caſe the Party - © 
would demur Specially to Form, and if he was over-ruled there, then he 
would deny the Fact. | | 33 

So on the Statute 4 & 5 Ann. c. 16. which enables Defendants by 
Leave of the Court to plead ſeveral Pleas, Sc. it hath been refuſed to 
allow a Defendant to plead and demur to the fame Declaration; for a | 
Demurrer is ſo far from being a Plea, that it is an JExcuſe for not plead- * Page 130 
ing; and it would be abſurd for the Party to plead, and at the ſame Cages in I. 
Time pray that he might not plead. 5 | wien DIVES ee | und Eq. 280. 

| ; | 7 | Hul ſon v. 

$ Bat the Defendaut may demur to one Count, and plead to another, for ſeparate 8 * 


pt are as ſeveral 
larations. | 


1 
* 


If there be a Demurrer to Part, and an Iſſue for Part, the more or- "x ng 
Tha: . 8 T3, Oo. Li. 72. 4. 
derly Courſe is to give Judgment upon the Demurrer firſt; but yet it is 1a. b. 5 
in the Diſcretion of the Court to try the Iſſue firſt if they will. Doct. pl. 11 ö. 
3 | ff SOT Sr RSTE 3 1 Palm. 517. ö 
S8. P. becauſe the Jury can then aſſeſs the Damages on the Whole. 


N | £54k 2920 ine: nn ies e G 

If there be a Demurrer to Part, and an Iſſue upon other Part, and Salk. 219. 
Judgment be given for the Plaintiff upon the Demurrer, he may enter a 5 . 
Non pros as to the Iſſue, and proceed to a Writ of Laquiry on the Demur- - 
rer, but without a Non 18 he cannot have a Writ of Inquiry, becauſe on | 
the Trial of the Iſſue the ſame Jury will aſcertain the Damages for hae 
Part to which the Demurrer was. eee os e 


2. The Manner and Form of demurring; and therein of join- 
dog in Demurrer, and Waiving there. 


e is hb LED 246 y eh Fenn wol . vgR 2:5: 
The Words of a Demurrer, when do. the Declar 
ratio, &c. materiaque in eodem contenta minus ſufficiens in lege exiſti ode. 


A « n y 
uin eee WG. 


„,, 


and to 2 Plea are Quia plaritum, Et. materiaque in codem contenta ee - 


nas fahiciens in lege axiſtis, Sc. unde pro defectu ſufficientis uarrationis Kor Fart of h 

placiti, &c. petit judicitm, & c. co which the adverſe: Patty replies Ayo Demaner 

narratio, or Placit um Præditum, tor. materiaque in codem tontenta mn & Was in, tho 

ſufficiew in lege exiſtunt, &c. & petit judicium, and thereupon the Demuo. de Come x 

= -« is ſaid to de joined. ein DoYwols 2 03 2 e A nab 
In ſome Cafes' a Man fhall afledge ſpecial Mattet, and conclutle with Co. Li. 8. b. 

a 8 3 OT 1 * of Treſpaſs brought by J. S. for the 

Taking of his Horſe, the Defendaat pleads, that: hg. higplelf was poſ- - 

ſeſſed of the Horſe until he was by one 7. 2 peel. who gave — 

to the Plaintiff, Sc. the Plaintiff ſaith, that J. S. named in the Bar, and 

J. S. the Plaintiff, are all one Perfon and not divers; and to che Pen 

pleaded by the Defendant in the Manner, he detnurred in Law; and he 

Court held the Plea and Demurrer good, and that without the p i 0D 1 

thus alledged he could not demur. ee e Fe, Mater 


Ia a Quare impedit the rv pes; one Plea in Bar, and the In- Leon. 139. 
cumbent the ſame Plea, by himſelf ;,the Queen demurred thus, Add 7% en | 
Separelia | placita der Def ſepareliter Alacitai? ditte, Demina | Regina nec v. Archbiſhop 


5 Canterbury 
- N08 and others. 


nion, ane Nis nur Ce Lr J,. b. 
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Pleas and | Pleading, 


non babet nec per Ae terræ tenetur ner ; & por Cur, 90 Demur- 
rer ought to have been ſeveral on each Plea by itſel 


Salk. 220. If a Defendant demur in Abatement, the Court will notwithſtand- 


pl. 7. ing give a final Judgment, becauſe there cannot be a Demurrer in 
2 v. batement; for if the Matter of Abatement be extrinſick, the Defend- 
avenant. 


Hide: Hawke, ant mult plead it; if intrinſick, the Court will take Notice of it thern- 
C. P. 334, ſelves. 
__ After the Plaintiff and Defendant have joined in the Hue, which is to 
mY 213. be tried betwixt them, neither of them (a) can demur without the Con- 
*S* ſent of the other; for by joining in the Hue they have admitted the 
(a) A De- Pleadings to be good, and ſufficientto try the Iſſue. 


murrer to 
an Appeal hatb been received after Iſſue joined. Cro. Eliz. e it bath * ajtgt, that a 


Demorrer to an Indiftment ought not to be received after Verdict. Sid. 208, 


So it hath been reſolved, that after 2 Denner there cannot be a 
Repleader; for the Parties, by their mutual Conſent, having put them- 
* Page 131 * ſelves on the We of the Court, cannot Fiſhour Leave, of the 


Oro. Eliz, 62, Court replead. 
318. 


3 Co. 52. b. 


ai . 


There cannot be (0 a . to a 88 3 and if there hs it 
_ 219- makes a Diſcontinuance, for there is no Difference between pleading 

* 20. Over when Iſſue is offered, and not joining in Demurrer, bur Rena 
6) It is ſaid over, both are mats and make a Diſcontinuante. mY | 


that one 


TH TO 


Skin. 217. 151 is ſaid, that PR are the ſame Rules for | Jeu in Demurrer as 
pl. 1. there are in Pleading'; and that in criminal Caſes, not capital, the 
5 48 Zee Courſe is to allow the Party four Days to join in Demurrer ; but it 
State Trials, hath been u e in capital Caies: 155 Ty mol . in Demurter 
6 VN 2. i or. | 
Cro.Car.$13+- Af a 9 bs pA it - cannot: be need, except” TR: Ac 
Jenk. 128. Plaintiff and Defendant do conſent unto it, nor then/ without Leave 
5 Mod. 18. of the Court z becauſe by the Demurrer both Parties have ſubmitted 
the Matters in Law in Queſtion: wet them to the Judgment of: the | 
Court. 
Li.Reg-436- | A Demurrer is not to be chewed onde; it be ſigned by Counſel. 


— upon a Challenge to " Jury i is good without a Counſel s or ons s Hand; and as ſoon as it is 
0 on at the oy the fame is is to be entered up without * Circumſtances, | 3 Leon, 222. 


an Nr 4 364041 {424% © 4 i 


2 What FiQs are © admitted oy a Denne 0 5 ' | 


. 15 is | laid 1 48 3 gene and 3 Rule, 1 a « Demurre 
Dyer . Is admits all ſuch Matters of k ag are eee me all. 


hea. en 119. Hob. 81. Sand; 353. rn. 31. 8 


34 H. 6. 5. And therefore im Waſte 1 eiae ae to the D YE 

DoR pl. 15. at it is adjudged againſt him, there ſhall iſſue no Writ of Waſte, this 

being admitted by the Demurrer; but 4 Writ mall fue to enquire of the 
| "Damages: | 


But 


E 82 5 r 2 „ 9 > 2 


de Tn WIT Pleading. | | 4 | N: 


£.* 


TIT on ffn W 
e FF Matters not. 7 — —— are not Admitted by — Hob, 4 
b. 10 a Demurrer upon a Matter 1 my Lord Hobart, though 
the Parties 19975 upon ſome one _—_ upon which; if 4t ſtood "alone, 
ag ment 7 d be given for No one Patty, ꝓetif upon the Whole R- 
155 Adar aw appears why Judgment - ſhould be given againſt e 
ſaid Party, the Court muſt determine ſoz for it is the Office of the | 
Court to determine the Law · upon the whole Record, and the Conſent 
of Parties cannot prejudice their Opinions, nor e pere _ of theit 
Office 1 in that Point. Nr 78 
If in Covenant divers Bredches, a are alligned, Toe of en are good 5 Sand, 379, 
and others il, and the Defendant deturs,t to the whole Declarations, the 380 
Plaintiff mall have Judgment for (a). thoſe which a are well aſſigned, and (a) 1 175 
for the others ſhall be barred. 
2 ® MARI Lak DE . 520 ral Thi 
ke uleris, che(Defendent dense, 1d. N Ch. J. r 
— Ni * Capia Ae the gere may take ſeveral Damages, and releaſe 1 lng 2 
1 as to the reſt, and all would be well. Salk. 218. . 1. | | 


10. 


- 


220 „ S103 e & wot} ver for 15 


k a 
1 jy 


2 


4. How far a a on a Demurrer i is | peremptory. | * Oh 3 a. 

„ $435" 4. BY 01Y58 4 11 _ 32 4 

FY 1 to. be agreed as a A Rule; An l Jadgnient © on a 

. Demuryer i is as i and , as if the 2 2 had been after 4 275 So where 


a ik 
Verdict, S a ai end At 11811 ot 1 210 20 ee 
JON 8 25 ot fach a1 54 Offence thall fret lo and do, a Conviftion on # denne hath been held . 
1 . Rol. Rep. 89. 1 eee 


e 


D 120. ny ö 
| But upon a \ Pick to the juriſdiction, Perſon, Writ, Aid is View, 7 
„ape (© N p lere n Dewureergoined-upor) Herde Ee ue Erg ek. 85 


and ru * him who demurs, there is only a] udgment to an wer 5 ; 9 
2 2 1a 3011 A GLA S 
D 0 101 GLUOY 116 & 9:3 8 ft = 

ie kl.. tbe Adrantage of kis Age, Quere'$ H.6. 46. Bod. pl, 116. 


W 1 1005 an. 14 © *4 ge 


44 11 01 Hue 1115 1.4 
WE 35 the betger nion, that a;general Demurrer,' condud- % 2 Hawk. 
MOL 0p a ale png ns — ot a Demutrer to a lend Bar F. C. 334. 
8 i adm 2 act, or to Replication to fuch a Pleaz ig pereimp- 
"tory and ive; ſo that if the Indictment be good, Judgment and 
Exec dien e ar gainſt the Friſon e.. 

Im Hath been adjud ged, that if an Allo demur in Eaw to an Dyer 48. 
Ad by Reaſon of the Trlalliciency of the Declaration, or generally Cro.Bliz, 196. 
Pony to the Declaration, with -a Concluſion Et petit judicium de. narra- 

god norratio illa. caſſetur, &c. ſuch Demurrer ſhall not con- 
| [e454 him from pleading. over to the F elony, either at the ſame Time 
"_ the Demurrer, or after it ſhall be adjudged againſt him. 

Bur in crimipa her nat Capital, if the Defendant demur to an In- Cro.Efiz, 196; 
AGeunem, fc. wh ever in. Abatement or otherwiſe, theo Oourt will not Raft. Et. 
ge Jost Tear en Kan th pip. anſwer over, but final Judgment; for it 1656. 

cem, that in Fn 5 there can be no Demutter properly in Ab ate. 


R. e it bot to a Plea in wee e or to a rr 1 ſuch : a 
ea. DIR SY; $2 


in 


5 f 8 413 95 80 by 
$f of FT Difference between a genera and i ect Demurrer. | 
A Pemurter i is 1 to be G Gepe or Special; 3 @ eee? * ES "Ie Lie K 


articular Cauſe is alledged ; Special where the articul; Thi by Th 
P or IV. 8 p 15 p ar Thing o . < Go ano * 


P 


Where the 


| murrer, on Payment of Cofts. 
, e F n A. * * 


— i. a. 


ah 4 


Pleas and Pleading, 
n 


General De- to is pointed out, and infifted upon as the Cauſe of Demurrer ; and 
murrer ate, herein it is ſaid, (a) that as a General Demurrer confeſſeth all ſuch 
| Qwod breve Matters of Fact as are ſufficiently pleaded, fo” he that demurs Spe- 
wel narratio cially can take no Advantage of any other Matter of Form than what 


4 poached he hath expreſſed in his Demurrer; but he may of any other Matter of 


* 
* — * 


content minus n ey pt'$47's | pod ge EP ITY et 1080 ; e wh 
fufficien' in lige exift', Ge. A Demurrer, becauſe Incerta'& caret forma, is a General Demurrer, 
Show. 242. Comb. 297. (a) 10 Co. 88. 5 OWE ee 1 


W And herein it is ſaid, that the antient Practice was to demur Specially, 
c and that the Way was, when the Pleadings were drawn at the Bar, to 
Rule to be make the Exception immediately, and the other Party might mend if he 
obſerved in pleaſed, or might demur if he durſt venture it; and Hale ſays, that 
3 though now they are put in Paper, yet ſuch a Courſe ſhould be obſerved, 
mag we that Perſons might not be caught by. Demurrers contrary to the original 
Cauſe of Intention of then. CC 
Demurrer. ee Ah 


2 Bulſt. 267. per Coke. 


Page 133 But as the Law requires Regularity in its Proceeding, and that all 
Yelv. 38, Parts of Pleading ſhould be according to approved Precedents it ſeems 
Cro. Jac, 13. an eſtabliſhed Rule, not to admit the Party to amend after a Demurrer 
Bulf. 204. entered of Record; but it hath been held, that if the Plaintiff declares 
3 4 and the Defendant pleads, and the Plaintiff replies and the Defendant 
; 3 Mod. . demurs, and the Plaintiff joins in Demurrer, yet the Plaintiff may 
3 Mod. 235. move to amend on Payment of Coſts, if the Cauſe be ſtill in Paper: 
| | So may he withdraw a Demurrer. not entered of Record, and move to 
+ Sometimes, amend. f BE | | 155 


: 3 15 f N T . ? 5 ' 7 
Party demurring hath real Merits, the Court will, even 


"{\T + 5 


after Argument, give Leave to withdraw a De- 


«+ C4 


and. 215. Alſo where a Perſon hath good Cauſe of Demurrer at the Time of 


Derbe v. his Demurring, no Act of the other Party afterwards will make it 


N * 


naught; as if in Debt for Rent, the Plaintiff declares for more than 
appears by his own ſhewing to be due to him, and for which the De- 
—— demurs, the Plaintiff cannot afterwards enter a Remittitur for 
the Overplusz for by this Means the Defendant, by relying” on his De- 
murrer, might be tricked in his Defence. ß 
But for the better underſtanding the Difference between a General and 
Special Demurrer, we ſhall briefly conſid er 


232 


1 
} 


6. What Things are good on a general Demurrer, that would 
EET” be otherwiſe on a ſpecial one. © 


Herein the eſtabliſhed Distinction is, that Matters of Subſtance, that is, 
the Omiſſion of ſuch material Things as are neceſſary to ſhew a Right 


- "Pap as Di., in the Plaintiff, or material for the Defendant in his Plea, may be taken 


'tin&ion vide Advantage of on a General Demutrer ; but Matters of Form merely muſt 
10 Co. 88. be ſpecially alledged, and aſſigned as Cauſes of Demurrer; for the Law, 
8 " ſays my Lord (5) Hobart, requires in Pleadings two Things; 1, That 
DoR. pl. 118, it be in Matter ſufficient : 2dly, That it be deduced and expreſſed accord- 
Sol 43. ing to the Forms of Law; and if either the one or the other of theſe bs 
tc 185. N 1176 wk ” . . : - N WT Les f 
Rol. 112. Co. Lit. 72. a. Hob. 127, 164. Hutt. 18. Savil 78, 87. Palm. 368. Leon. 44. 
2 2 306. Sid. 308, Sand. q, "Thy" — 5 2 Saad. 190. © Mod, M- Ct 66; 18 54. 
291. pl. 5. (6) Hob. 232. 2 Ld. Reym. 798. 7 Mod. 71. 2 Salk, 678. pl. 4. 
CCF Mn wanting = 


— ee + 2 2 


- _—_— ———— e 
— — — „„ Ha 
2 je * o * * 
U 7 


been ele Art e 

Pleas and Pleading. 
wo — — e Tr" & — R 
wanting it is Cauſe of Demurrer, with this Diſtinction, which ſeems to 
be founded on the Common L. au, and is fully explained and confirmed | 
by the Statutes 27 Elix. c. 5. 4 Amun. c. 16. i eee eee | 
By the 27 EI. cap. 5. ſect. 1. teciting, That exceſſive” Charges 
and Expentes, and great Delay and  Higdrance of Juſtice hath grown 
„ in Actions and Suits between the Subjects of this Realm, by Rea- 

1 ſon that, upon ſome ſmall Miſtaking, or Want of Form in Pleads 
* ing, Judgments are often reverſed by Writs of Error, and oftentimes 

0 upon Demurrers in 12 given otherwiſe than the Matter in Law 
«and very Right of the Cauſe doth requite, whereby the Parties are 
.« conſtrained either utterly to loſe their Right, or elſe after long 
Time, and great Trouble and Expences, to renew again their Suits ; 
for Remedy wheteof it is enacted, That after Demurrer joined, and 

« entered in any Action or Suit in any Court of Record within this 
Realm, the Judges ſhall proceed and give Judgment according as 

s the very Right of the Cauſe and Matter in Law ſhall appear unto. 
them, without regarding any Imperfection, Defect, or Want of Form 
in any Writ, Return, Plaint, Declaration, or other Pleading, Proceſs, 
C or Courſe of Proceeding whatſoever, except thoſe only which the Party 
% demurring ſhall 5e and particularly ſet down and expreſs, to- 

„ gether with his Demurrer, and that no Judgment to be given ſhall 

* be reverſed by any Writ of Error for any ſuch Imperfection, De- 

« * fect, or Want of Form as is aforeſaid, except ſuch only as is before # Page 13 
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* — 21 
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ww 


„„ TITRE 7 Att Fs F 
„ And Sef. 2. it is further enacted, That after Demurrer joined ang 
« entered, the Court, where the ſame; ſhall be, ſhall and may, by vir- 
« tue of this Act, from Time to Time amend all and every ſuch Im- 
“ perfections, Defects, and Wants of Form, as is before- mentioned, 

other than thoſe only which the Party demurring ſhall ſpecially and 
« particularly expreſs and ſet down, together with his Demurrer, as is 
« aforeſaid.” Pe EEG 155 12 e n ene, 
There is a Proviſo in this Act, chat it ſhall not extend to criminal 
C c LE UOIR 2 3G, 
It hath 2 r adjudged, that if x Plea be double no Ad- 
vantage can be taken thereof on a General Demurrer; but the Party Co. Lit. 72. 
muſt ſhew (a) ſpecially in what the Doubleneſs conſiſts, being only Rol. Rep. 
Matter of Form, and clearly within the above-mentioned Statute 27 > guy 1 
Eliz, cap. 5. 5 3 ) Ia Pe 
Doplicity, it is * ſaflicient to demut Dale duplex el, or Dans babet mat POL b Lo tw * 
ſhew wherein; for the Statute, by requiring to ſhew Cauſe, A e Ape 


5 Wy intended to oblige the Party to tay his 
N the very Point. Salk. 219. pl. 5. 2 Id. Raym. 798. 2813 pw Salk 678, A 5. 
per Halt Ch. J. | FF | 8 ages EE Ie) 


As in Debt upon an Obligation for Performance of Articles, which Rot.Rep.112, 
was to pay ſo much at two Days in certain, the Defendant ſays he Sander» v. 
paid accordingly, the Plaintiff replied that he had not, this was held a © >. 


double Plea, becauſe it went to both Days, yet aided on a General 
© Demurrer. | | 


So if the Defendant pleads a Plea which amounts to the General Iſſue, 10 Co. 94. a: 
this is but Matter of Form, and muſt be taken Advantage of on a Spe- Dot. pl. 116, 
cial Demurrer; alſo at Common Law, if a Defendant had pleaded a Hob. 127. 
Plea which amounted to the General Iſſue, and the Plaintiff had demur- 

red thereupon; if the Defendant had refuſed to plead the General Iſſue, 

but inſtead thereof joined in Demurrer, the Court determined it againſt - 
him. „„ „ A en 
Alſo it is held, that if a Special Matter is pleaded, which looks 
the Colour of a Plea, but amounts to the General Iſſue, it 


like 5 Mod. 18. 
is no Cauſe 
of 
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Pleas ond Plegdin ing. 


— en. * 


of Demurrer; ag if in Debt you ſead je ee n ea 
have given it in Busche on N 7 ik N e of R Demaurrer z 
nd xp 


jo in Debt for Rent, if yo phead En 7 5 is 90, Cauſe of 
HDemurrer, though it may be given in Beides del bet. 1 | 

Li. Reg. 43. But where an Act of Parſtament gives 4 arty 1 Vii plead 

R "the General Iſfue, and he pleads Specially, if ſuch pea Fe ulty 

the Plaintiff may demur to it; for thoug b he neede: not to Le 

Specially, yet hing gone io, His Plea muſt” 'be agrecable; 2 —_ 


Law. & 4014 IC yy yo x90 


K — 


Negative Plea, which doth Ach ern th firmativesand-to an 
D Plea, that is, a'Ple: Wb, Jude es gthing irectly, 
but only by Way of Argument or! a 75 „the 8 * 
6 EP Plea to be good tilb the contraty doth appear. oft 
Cro. Eli. In Debt upon an 'Obligaribh o e 50 epants, the. Defendant 
Oglethorp v. | pleaded generally Performance of *Covendtits, w Share ſome, are, in tae Ne- 
Hyde; G gative, and ſome in the Affirmative; and this WAS, held, to be but. Matter 
— 4 80 3 of Form, and aided by the Statute ty Ellx. b. except the, Party ſhew- 
You | 
Co. Lit. 303: eth for Cauſe of his Demurret; that ſome of the 9 55 are in the 
Negative, and ſome in the Affirmitive, for the (& oh e all. adjudge ac- 
_ . cording to the Truth of the Matter; but if any Covenants are in 
the Disjunctive it is otherwiſe, for the Coutt 'camnorkoom which pf them 
in the Disjunctive he hath performed. Fo 
Comb. 297. | In Debt upon a Bond for Performance of Covenants i 30. Inden- 
Gibbs v. Cope. wed of Apprenticeſhip, ſeveral Breaches were aſſigned, ang in Defend- 
* Page 135 * ant demurred-(generally; and per Holt C. 1.) 106 cou 1d not take Ad- 
vantage of the Aſſignment of ſeveral Hey of eyen at Common Law, 
without ſhewing it for Cauſe; and though in this Caſe there were the 
Words Incerta & caret forma, pet it Was, held 142 a General Demurrer, 
and therefore ill. ah 
Hob. 233. But though Matters of Form are aided upon à General Nemurrer, | 
yet there muſt be ſufficient appear to en urt to ne r. Judgments 
upon; and its not enough that the Pg bath R ight, ut jock Right 
muſt be diſcloſed to the Fakes! in the Record ſo as tg, enable them to 


Lil. Reg. 50 There muſt be a ſpecial Dit ny Yew Bare Pręgpant, Ty is, a 


1. pronounce. upon it. a. ti br 254 1 
And there it hath been held, that if an xecutor or Adwigiftrator 
— „ brought an Action of Debt, And did not Pre duce thei TIA ori Ad- 
now aided - . miniſtration, that this was not aided.” he, res | 
by the ex- | 
pre e. of 4 & 5 Ann. c. 16. N- wide mow Ancedment Le Letter 05 
| Hob. 5 _ Soif a a Man pleat a Conveyance of Rent, or the like, . cant ats 


En as hs Rent was granted to him, Dorthe Court muſt ſee and 75 A it, or 


Omiſiion of elſe the Right appears not; and the adverſe” Party may cauſe the Deed 


Profert is to be inrolled, which makes it-a Part of the Plea, ER, the Cour 


Gar. the ſhall judge whether it maintain the Plea or not. t 
Deed plead- - h 


ed, is — Matter of Form, which the Party demurring cannot take Advantage of upon a Gina De- 


| murrer, and that when Oyer of the Deed is demanded, it is preſumed that the ſh is in Court, and that 


ei legitur ; 5 e is * Act of the Sou” "wm r 
ie einen 
Hob. 233 80 if this Means be wanting whereby the, R ſhould be made to 
appear, it is incurable; a8 if a Man bring an ig of Debt upon an 
Obligation and produce |, Vu fays it! ag mage beyond Sea, or does 
+ Suppoſing not alledge a Place T where it was made, a General Demurrer, ſerves; 
Bond made and en the ſame Reaſon two. On Ragan be A Igwe. is not 


a 3 nt e; 5 aided, 
- 


DN WY 3 CE | 9 r rere 


Pleas 


and Pleading. 


Ee. of 


— 


aided; becauſe it admits no Trial, without which the Court cannot ſee zu and dated 
the Right. | , Fete OS 234100 nen C81 21 at Fort St. 

| | 4 61 N HGTV #3 21.050 ge, in 
_ Eaſt Indies, it is uſual to alledge it made there, under a Scilicet, at Weſtminſter, or wherever the Venue 
is laid; 5 . 3 5 


So in Debt upon an Obligation, conditioned for the Performance of Hob. 233. 
an Award, the Defendant pleads Nullum fererunt arbitrium, and the — deep . 
Plaintiff replies and ſhews the Award, he muſt alſo ſhew the Breach, Sand 192 
without which he hath no Cauſe of Action, or it is ill on a General 
Demurrer ; for though the Defendant can make no Anſwer to the 
Breach, yet it ought to appear co the Court that the Plaintiff hath Cauſe 
of Action. 1 | OY | 

But if in Debt on an Obligation conditioned for the Performance of Sid. 370. 
an Award, ſo as, Sc. the Defendant pleads No Award made, and the - | 

Plaintiff replies, that ante exhibitionem bille, ſcilicet the 24th of June 
(which was a Day within the Submiſſion) the Arbitrators made an Award, 

Sc. and the Defendant demurs generally, the Plaintiff ſhall have Judg- 
ment; for tho? the Plaintiff ought to have replied, that the Arbitrators 
made their Award before the Day limited to them, yet this is Form only, 
and helped on a General Demurrer. 1 ad | 

If in Debt on a Bond for Performance of an Award, the Defendant Salk. 52. 
pleads No Award, and the Plaintiff ſets forth an Award with a Profert pl. 9g: 
in Cur. and the Defendant craves Oyer, and then demurs for Variance 3 | 
between the Award ſet out in the Replication and the Oyer, and tge » 

Variances appear material, the Defendant muſt have Judgment; other- | 
wiſe if the Variance had been as to thoſe Parts in which the Award was 

vaid. | 7 £45 ee hs 

It hath been held, that a Declaration in Treſpaſs, not conchuding Carth. 66. 
contra pacem Domini Regis was ill on a General Demurrer ; but this is 2 
now helped by the forementioned Statute 4 & 5 Ann. cap. 16. which 253. 
®* enacts, © That no Advantage or Exception ſhall be taken of or for an Page 136 
« immaterial Traverſe, or of or for the Default of alledging the Bring- | 
e ing into Court any Bond, Bill, Indenture, or other Deed whatſoever 
«© mentioned in the Declaration, or other Pleading, or of or for the 
<« Default of alledging of the bringing into Court Letters Teſtamen- 
tary. or Letters of Adminiſtration, or of or for the Omiſſion of Yi & 
ct qrmis & contra pacen, or either of them, or of or for the Want of 
« Averment of Hoc paratus eft verificare per recordum, or of or for not 

“ alledging Prout patet per recordam ; but the Court ſhall give Judgment 
% according to the very Right of the Cauſe as aforeſaid, without re- 

* garding any ſuch Imperfections, Omiſſions, and Defects, or any other 


* 


Matter of like Nature, except the, ſame ſhall be ſpecially and particu- 


* larly ſet down and ſhewn for Cauſe of Demurrer, 4 


3 1 Demurrer to Evidence. „ 


- Demurrer to Evidence is an Admiſſion of the Truth of the Fact al- Co. Lit. 52. 
ledged by the adverſe Party, or an Acknowledgment, that the Evi- Allen 18. 
dence produced by him at the Trial of the Cauſe is true, but denies Godb. 10. | 
its. Operation and Effect in Law, and thereupon he demurs,- and prays 1 4944 
| on. 146. 

the Judgment of the Court; for, the Fact being agreed on, the Judges Dod. pl. 118, 
are the proper Expoſitors of the Law, and are to determine the fame, 
and not the Jury ; but if a Matter of Evidence which is thought mate- 
rial be offered, and the Court diſallow or over-rule it, this is a proper 

Vor IV, Py Ph P p Mat- 
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2 Py * 1 6— tt. 


* Ceptions. 


— —— 


* 


_ Matter for a (a) Bill of Exceptions, f which the Judges are compellable 
8 to ſign; alſo (5) if the Court over- rules one who offers to demur upon 
vide Title Evidence, this is a proper Caſe for a Bill of Exceptions, and the Remedy 


ooh Meet which the Statute in that Caſe provides. 


b) 9 Co. 13. | | | 
a 1 426. and Cro. Car. 341. Cort and The Biſhop of St, David's adjudged. Jon. 331. S. C. by 
which it eppears, that a Bill of Exceptions was tendered and ſigned. 5 


I As io Bill of Exceptions, when proper, how to be made, and its Form, vide Buller's Ni. Pri. 38; 31 1. 


5 Co. 104.2. Tf in Ejectment, or any other Action, the Plaintiff gives in Evidence 
Baker's Caſe. any Matter in Writing or Record, or a Sentence in the Spiritual Court, 
Cro. Eliz. | and the Defendant offers to demur thereupon, the Plaintiff cannot 
3 refuſe joining in Demurrer, but muſt do the ſame, or waive his Evi- 
becaule there dence. | | 

cannot be ' 


any Variance of a Matter in Writing, 


5 Co, 50 Alſo if the Plaintiff produce Witneſſes to prove any Matter of Fact, 
Oro. Eli. 75 2. upon which any Queſtion of Law ariſes, and the Defendant admits their 
S. C.—— Teſtimony to be true, in ſuch Caſe likewiſe the Defendant may demur ; 


bo go ſo the Plaintiff may demur upon the Evidence offered by the Defendant 


if either Mulatis mutandis. 

Party offers 4 gs | 6 | Fla 
to demur upon any Evidence given by Witneſſes, the other, unleſs he pleaſeth, ſhall not be compelled to 
join ; becauſe the Credit of the Teſtimony is to be examined by a Jury ; and the Evidence is incertain, and 
may be inforced more or leſs, but both Parties may agree to jein in Demurrer upon ſuch Evidence. 
Alfo it is ſaid, that in a Demurrer upon Evidence the Party demurred unto may demand Judgment of the 
Court, whether he ought to join in the Demurrer ; for if there be not a colourable Matter to ground the 
Demurrer upon, the Court will not force the Party to join in it, but will over-rule it, that Juſtice may not 


be frivolouſly delayed. Lil. Reg. 437. : 


; But in the Caſe of the King, he by his Prerogative is not obliged to 
2 mare 4 join in any Demurrer; but in caſe any Doubt ariſes, the Court may 
GH 52. direct the Jury to find the Matter ſpecial, and thereupon determine what 
5 Co. 104. the Law is. | | | 


S. P.— The 8 | | 
King by his Prerogative may waive his Iſſue and demur in Law, & e cont.” Plow, 85, a. 236, 


page 137 He that demurs upon Evidence ought to confeſs the whole Matter 
Allen 18. of Fact to be true, and not refer that to the Judgment of the Court; 
N and if the Matter of Fact be uncertainly alledged, or that it be doubt- 

aul Pinder, ful whether it be true or no, becauſe offered to be proved only by Pre- 


GROW ſumptions and Probabilities, and the other Party will demur tNereupon, 
Stile 22, 34. he that alledges this Matter cannot join in Demurrer with him, but 
8. C. ought to pray the Judgment of the Court, that he may not be admit- 

ted to his Demurrer, unleſs he will confeſs the Matter of Fact to be 


true 

stile 22, 34. As if it be alledged by one Party, that there is ſuch a Writ, which 
Allen 18. is denied by the other, and thereupon there is a Demurrer to the Evi- 
dence; upon this there can be no Judgment given, for the being or not 
being ſuch a Writ is Fact that the Jury ſhould determine; but in this 
Caſe a Writ ſhould have been admitted tiel quel, and then the Effect 

thereof might have been determined by the Court; and in this Caſe 

both Parties having miſbehaved themſelves, the one in offering, 1 

the other in joining in Demurrer, the Court held, that Judgment could 

(0 In Stile 34. not be given for either, but that an (c) Alias venire facias ſhould be 
it is aid awarded. e EI EG Upon 
by Rolle, that | 3 LET 
a new HVenire facias ſhould go in the fame Manner, as if a ſpecial Verdict be found inſufficient ; but in 
Allen 18. the Opinion of the Court was, that an Alias werire facias ſhould be awarded, and not a Fenire 
di novo, becauſe no Verdict was given. | | | 
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Upon a Demurrer to Evidence, though the Matter of Fact be con- Plow. 408. 
feſſed, yet the Jury may enquire of the Damages, and aſſeſs them con- 1 
ditionally, viz. if upon the Argument of the Demurrer the Law ſhould Stile I 


be for the Plaintiff, then ſo much, &c. Alſo it hath been (a) reſolved, (a) Cro. os 


that the Damages may be enquired of by a Writ of Inquiry of Damages, 143. Darro 


when the Demurrer is determined; and it is ſaid to be the moſt uſual v. Newborr. 
Courſe, when there is a Demurrer upon Evidence, to diſcharge the Jury 


without more Inquiry. | 


Error of a Judgment in the Palace Court in Aſumpſit, where to prove Lev. 87. 
the Conſideration an Arreſt was to be proved by the Plaintiff; and for Fitz- Harrir 
that he did not produce the Writ the Defendant demurred on the Evi- "On. 
dence, and thereupon Judgment was given for the Plaintiff : And now 
to reverſe the Judgment it was ſaid for the Plaintiff in Error, that the 
King's Writs are Matters of Record, and are not to be proved but by 
themſelves ; and it was agreed by the Court, that the Writ ought to 
have been produced in Evidence, but by the Demurrer it is confeſſed, 
the Arreſt being Matter of Fact, though it be to be proved by a 
Matter of Record ; and the Jury might of their own Knowledge know 
that there was a Writ ; and by the Demurrer on the Evidence all Mat- 
ters of Fact are confeſſed that the Jury could know of their own 
Conuſance. | 


\ 
\ 


2 . » hd . 
5 2 af. 8 Mad MSG dt tt. e * — - 8 8 ö * — _— 2 a ad 


he — _ — * _— 
— 


(0) Plea at what Time to be put in, and the 
Ceremony requiſite therein. : 


F the Defendant neglects to put in his Plea, when the Rules for plead- Lil. Reg. 36, 
I ing are out, the Plaintiff may ſign Judgment for want thereof; but 37- : 
if the Matter which is to be pleaded is difficult, the Court will -upon 

Motion grant the Defendant longer Time to put in his Plea than 


Otherwiſe by the Rules of Court he ought to have; but without Leave 


* of the Court he cannot have longer Time, becauſe the Court is tojudge * Page 138 
whether it be neceſſary to plead ſuch a Plea as requires longer Time to 5 
conſider of than ordinary; and ſhould it be otherwiſe, the Defendant 

might upon ſuch Pretences delay the Plaintiff without Cauſe: || It is uſual 


| Ag now to grant 
Time, by Judges Order, obtained on Summons for that Purpoſe, 


Alſo where the Plaintiff doth keep any Deed or Writing or other Lil. Reg. 37. 
Thing from the Defendant, which doth belong unto him, and whereby 
he is to make his Defence, and is diſabled by the Retaining thereof ro 


2 for his beſt Advantage, the Court will upon a Motion grant an 


mparlance to the Defendant till the Plaintiff do deliver it to him, or 
bring it into Court, and alſo a convenjent Time after till he can draw up 
his Plea; for the Law gives every Defendant convenient Time to make 
his beſt Defence; and in this Caſe, if the Plaintiff de delayed, it ſhall be 
adjudged his own Default. | | | Fg | 
So where an Executrix was ſued by ſpecial Original, it was moved, H. 3 Geo. 2. 
that being Executrix ſhe might imparl till next Term, that ſhe might in B. x. 
know how to .plead with Safety; the Motion was granmed-for-four el, 3 
Days to plead, and afterwards for three more; but the Court refuſed 8 8 
to enlarge it to the following Term, becauſe of the Inconveniency chat 2 and 
ruled between the Bank of England v. Morris, 2 Stra, 1002, 1028. Hardw. 165. 2 ne K. B. 183, 


might 


rn 
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Pleas and Pleading. 
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+ Now, if 
Defendant 
obtains, by Judges Order, Time to plead, it is cuſtomary to inſert the 


x * 


might accrue to other Creditors; and in doing of it thus far obliged 


tiff, nor to do any Thing to his Prejudice. ＋ 


like Conditions. 


the Defendant to enter into Terms not to acknowledge Judgment in the 
mean Time to other Creditors that were in equal Degree with the Plain- 


T. 5 Geo. 2. So a Defendant had Time to plead given till the ſecond Day of the 
next Term, upon Affidavit that four Days before the Declaration deli- 
vered he was and ſtill continued to be ſo indiſpoſed in Mind that he 


in B. R. 


Knight v. 
Rahin ſon. 


5 Mod. 215. 


Comb. 3. 
per Aſton. 
F This muſt are eight Days: § 1 
depend on 


the Situation of the Cauſe whe 
ſues it forth, Oc. 


Comb. 251. 


Comb. I 9. 


M. 4 Geo. 2. 
in B. R. Au- 


drews v. 


Dingley. 


2 81a. 877. 


M. 7 Geo. 2. 


in B. R. 


Starhie v. 


Wilkes. 


2 Lil. Reg. 


298-9. 


Page 139 


A Lil. Reg. 


299. 


could not make his Defence. | | 


When a Perſon appears upon a Recognizance, or in propria perſona, 
or is a Priſoner in Cuſtody upon any Information for a Miſdemeanor, 
where no Proceſs iſſued out to call him in, by the Courſe of the Court, 


in theſe Caſes he muſt plead znflanter. 


Thoſe that come in upon a Habeas Corpus or Attachment muſt plead 
the ſame Term without Imparlance, giving the ordinary Rules, which 


. 


n removed, the Time when the Habeas is returnable, and the Perſon who 


A Plea in Abatement muſt be pleaded within four Days, without ſpe- 
cial Leave from the Court, N the Perſon coming in by the Proceſs 
of the Court ought not to have Time to delay the Plaintiff; alſo ſuch 
Plea by the 4 & 5 Ann. cap. 16. being for Delay is not to be received, 


unleſs on Oath, and probable Cauſe ſhewn to the Court. | | | 
ysTime to plead; 


Upon a Reſpondeas Ouſter they have uſually four Da 


but this is ſaid to be in the Diſcretion of the Court. 


By the Rule of the Court, as many Days are allowed for the Defend- 
ant to plead after Oyer given, as he had by the Rule of the Court at 


the Time of Oyer demanded. 
Barnard. K. B. 368. S. C. but S. P. does not appear. 


Defendant bad an Order by Conſent from a Judge for eight Days 
Time to plead, and at the Expiration of the eight Days Plaintiff 
ſigned Fudgment, without giving a Rule to plead; & per Cur. the 
Judgment is regular; Rules are only to give the Parties Notice when 
they are expected to plead, here the Defendant's praying Time to 


Notice. 


plead excludes any Preſumption that the Plaintiff has not given him ſuch 


If the Defendant doth not plead according to the Rules of the Court, 


ſo that the Plaintiff may enter Judgment upon a, Nil dicit, yet if after 


the Rules are out the Defendant do put in his Plea into the Office before 
* the Plaintiff hath entered his Judgment, this Plea is to be accepred, 
and the Plaintiff ought not then to enter his Judgment; and if he doth, 


the Judgment may be {et aſide for Irregularity. 


Every ſpecial Plea muſt have Counſel's Hand, otherwiſe it will be re- 


_ jected, and the Plaintiff may ſign Judgment; but if there be two De- 
fendants, and one pleads a general Iſſue, and the other ſpecially, and 


both are on the ſame Paper; though the ſpecial Plea is not ſigned, the 
Plaintiff cannot reject the general Iſſue, and take Judgment againſt both 
for if he does the Judgment is totally erroneous, and if Execution be 
ſued Reſtitution ſhall be awarded; but the Plaintiff may regularly take 


Judgment againſt him who pleaded ſpecially. 


| Afo- 


K ey 
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foreign Plea muſt be ingroſſed in Parchment, and ſigned by Coun- 
ſel, and put in upon the (a) Oath of the Defendant, that is, he muſt 
ſwear that his. Plea is true, or ſuch a Plea is not to be received; becauſe 
thereby he endeavours to ouſt the Court of its Juriſdition. 


will not ſwear a foreign Plea, where he ought | to do i, the Plaintiff may enter Judgmen 


Error was aſſigned, that the Defendant in the Writ of Error was dead 
before the firſt Judgment given, and it appearing by Affidavits that he 
was alive, and that it was a Trick merely for Delay, the Court de- 
termined to over- rule the Plea, unleſs the Plaintiff would ſwear chat it 
was true. . „ od ad Mx £0 


- 


— 


— 


224 2 * Ac 
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— 
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(P) Continuante and Diſcontinnante in 


A T Common Law no Plea could be determined but in the Preſence 
of the Parties, unleſs Default was made by one of the Parties, and 

not excuſed z, and therefore by the Statute of Mm. cap. 28. to ſave 
Delays at the N prius, they ordered, that the Inqueſt ſhould be taken, 
though the Defendant made Default, and did not appear; from hence 


it became neceſſary, after Iſſue joined, that there ſhould be Conti- wy 
nuances from Time to Time till the Verdict was taken, as before 


Iſſue joined, a Continuance was given the Defendant from Term to 
Term until his Plea was put in; and if theſe Continuances were not en- 
tered from Term to Term, the Defendant was without Day in Court 


I" 4 


Lil. Reg. 299. 
Stile 373, 


435. & wide 


Het. 126. 
(a) If one 


t upon a Nibil 


Sid. 172, 
Keb. 477, 
479. 658, 
823. 


Bro. Diſconti- 


nuance (1), 
(2). 
6 
Rol. Abr, 
87-8. 


Cro. Jac. 528. - 
Cro. Car. 236. 


and wherever he was ſo, there was an End of the Proceedings in that 
Writ; for he had fulfilled the Command of that Writ in appearing, and 


the Court might give Judgment againſt him if he did not plead; and if 
the Court neither gave him Leave to plead, nor gave Judgment 
againſt him for want of a Plea, he having fulfilled the Writ, the Mat- 
ter was at an End; ſo if he had pleaded, and the Court had not given 


A Day to the Parties to prove their Allegations, there likewiſe, the De- 


fendant having appeared, the Writ was complied with, and the Mat- 
ter at an End, unleſs the Court gave farther Time to verify the Alle- 
gations; and 

So upon a Demurrrer, or after a Verdict given, if the Court give 
Time to conſider of their Judgment they muſt give Day to the Parties, 
becauſe they can determine nothing in the Abſence of the Parties, 


and 


the Command of the Writ being complied with by the Defendant's Ap. 


pearance, the Effect of the Writ being anſwered, it is at an End; and 
the Court can give Time only from one Term to another; for, if they 
could give Day to a ſecond. Term, they might give it to a | | 
100, and they would have Power to delay ad infinitum. 

* If a Man declares in an Action upon the Statute of Monopolies, 
the King's Patentee of Soap, and after the Defendant in Eaſter Ter 
pleads, that the King did not make any ſuch Letters Patent, 
is joined thereupon, and Day given to the Plaintiff till Mich. Term, but 


as 
m 


there is no Continuance between Eaſter and Trinity Term, it is a Diſoon- 


tinuance 3 for though the Court might give Day to bring in the Letters 


Vol. IV. 5 Q q 


therefore in ſuch Cafes there muſt be Continuances till the 


and Iſſoe 


Rol. Abr. 484. 
3 Bulſt. 233. 


Stile 339. 


cont. but is 
not Law. 


Page 140 
Rol. Abr. 483. 


Stile 339. 
Friend v. 
aker ad. 


Patent in Mich. Term, omitting Trinity Term, yet there ought to be a 


Continu- | 


. 
- 
„ es. Doo. na gal 


Mod. 283, 


ide 1 Bulſt. 
144. 8. . 


- Pleas and Pleading. 
Continnance between Eaſter and Trinity Term by a” Curia adviſare vult 
: till Trinity Term, or otherwiſe it is a Diſcontinuance, Mag e 
Rol.Abr.486, In Ejectment, if the Defendant at the Day of Ni prius at the 
Lane 81, 86, Alſizes pleads, that the Plaintiff entered into Parcel of the Land pend- 
mY ing the Writ, and the Juſtices of Ni prias accept the Plea, and diſmiſs 
Sir Hugh 10 | | POM AT wi wr 
Brown's Cafe, the Jury, though they do not give any Day to the Parties, in Banco, 
yet this is. not any Diſcontinuance, alchough the Plea is collateral ; 
for the Day of Niſi prius and the Day in Bank are but one Day, for 
the Court in Banco gave Day to the Jurors in Banco niſi prius .Juſtics- 
(a) If the) 474i ad affifas venerint, and to the (a) Parties Day is given there abſo- 
Iflve is found lutely. ate og te IJ ee Edo 


againſt the hy ern Lo 255 | | MA as 
— it is not material whether he had a Day given in Banco or not; becauſe he hath nothing further 
to do but to diſcharge himſelf. Palm. 333. Cro. Car. 236. & wide Cro. Jac. 528. | 


Rat. Ale; If a Man recovers upon Demurrer, or by Default, &c. and a Writ 
485: Pipe of Inquiry of Damages is awarded, there ought to be Continuances from 
v. Agar. Term to Term between the firſt and ſecond Judgment, otherwiſe it will 
Rol. Rep. 408. be a Diſcontinuance ; for the firſt is but an Award, and not compleat 


« ; But, till the ſecond Judgment upon the Return of the Wrir of Inquiry of Da- 
208. S. C. it mages. | 3 = | ens > 

is held by : {1 en SN: 13>: e we 5 
the Clerks, that there is no Neceſſity to have a Continuance entered after the Writ of Inquiry awarded ; 
and per Coke, it is good either Way. If a Judgment be given in Treſpaſs, or other ſuch Action, by 
Default or upon Demurrer, and a Writ of Inquiry of Damages awarded, returnable the next Term, no 
Continuance per idem dies ſhall be given to the Defendant, becauſe he is out of Court by his own Default; 
ſaid to be the conſtant Courſe of the Court of King's Bench. Rol. Abr. 496. But for this vid: 11 Co. 


6. b. Cro, Eliz. 75, 144, 774. Rol. Rep. 31. Godb. 195. Sid, 16, f 


* 1 n 
* * W N "COPING 
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- 


t See Com, Dig. s V. 155, 156. fs 


Rol. Abr. 486. In an Action of Debt in an (3) inferior Court, if the Defendant ac- 
Thornton v. knowledges the Action at one Court, and no Judgment is entered at 
Wade ad- this Court, but at the next Court Judgment is given for the Plaintiff; 


Nas if there be no Continuance between the ſaid Courts, this is a Diſcon- 
the Proceſs tinuance. ls ty 1 | 


in an inferior Ry | EDS 
Court muſt be returned at a Day certain, and ought to be to the Court as well as to the Day, Vi Cro. 
Eliz. 105. Cro. Jac. 314. Stile 58, 66, 70, 122. Cro, Car. 254. 2 Bulſt. 36. Mod. 81, 2 Mod. 
59. But if a Continuance be made in an inferior Caurt ad proximam Cariam ibidem tenendam, with- 
out alledging any Day to which it is adjourned, yet if the Court be to be held by Cuſtom, not at any cer- 
tain Day, as every Week, or de tribus in tres, &c, but die lane, when the Judges thereof pleaſe, this is 
a good Continuance. Cro. Car, 254—— ln a Pie-Powder Court the Adjourument was entered Idem dies 
datus eft, where it ſhould have been Eadem hora, yer adjudged good. Moor 459. pl. 637. 5 


4 n * * & a. 
3 —__ A 


— —— 1 1 
* : 5 T — * * 12 •»»„ꝝ'E 


£ $ As to the Courts in Londen, ſee 2 Sho. 424. 


Oro. Jae. 357. + If in an Action upon the Caſe in an inferior Court the Defendant is 

Ara v- efflvigned, and hath a. Day per eſoigie, and the Plaintiff baber eundem 

r diem, at which Day the Defendant being demanded appears not, but 
| makes Default, & babet diem per defaltam ſecundum conſuetudinem wills 
given by the Court, Oc. this is a Diſcontinuance; for when the Defend- 

G For this ant made Default he was out of Court, and (c) ſo no Day could be 

videCro, Car. given to him; and the Cuſtom alledged cannot help that which is againſt 

443. the Comman Laon IT! | 

Jon, 331, r ee WOE: Ws e 

Yelv, 155. Stile 328, 329. 
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If in a Quo warranto againſt a Corporation, for uſing a Fair and = Page 141 
Market and taking Toll, Sc. Iſſue is taken, whether they have Toll by 5 
Preſcription, or not, and it is found for the Defendants; the Attorney . 
General may yet proceed to take Iſſue upon the Reſt, for in the Caſe of OY 


| neral v. 
the King there is no Diſcontinuance before Judgment. Town of 
1 1 eee eien | arnham. 
| 1 when the King is Party no Day is given to him, becauſe he is always preſent in Court. Rol. 


In an Action after Iſſue joined, and a Verdict for. the Plaintiff, the | 

Plaintiff cannot diſcontinue the Action without the Conſent of the De- — wy nk 
fendant; and if he will not enter the Judgment, the Defendant himſelf chi * 
may enter ic. er $7 Hp 15 £7.59 346. : 
LE. L ' By bk | yy 3 DES Sid. 60. 
Lev. 48. Mod. 13,——— Where there has been a Diſcontinuance after a ſpecial Verdict. Latch 216. 
_ Hetl. 3. Cro. Car. 575. Salk: 178. Where by the Courſe of the Court the Plaintiff may diſ- 
continue without Motion, paying Coſts. Stile 366. Leon. 105, — Where after a Demurrer by 
Leave of the Court. Cro. Jac. 317, Cro, Car. 195. March 24. Stile 120, 134, 306, zog, 310, 
382. Allen 20, Sand. 23. 2 Sand. 74. Sid. 84, 306. Lev. 227, 298. 2 Lev. 118. 124. Mod. 


41. Bulf. 217. | 


If a Man vouches for Parcel, and as to the Reſt makes no Anſwer, 18 E. z. 40. 
and the Demandant does not take Advantage thereof by Prayer of Sei- Rol. Abr. 487. 
fin, but ſuffers the Proceſs to be continued againſt the Vouchee in Right OG: 
of the Parcel, all is diſcontinued, 5 2 8 ds De 


* 
— 


18 E. 3. 40. 


If the Tenant vouches for all the Demand, and the Proceſs upon the 
Voucher is made for leſs than it is, all is diſcontinued. > +. ol. Abr. 47% 
In an Action for Treſpaſs a Diſcontinuance in Parcel is a Diſcontinu- 7 H. 6. 25. 
ance in the Whole. Ron | 


| Rol. Abr. 487; 
In Treſpaſs for ſeveral Things the Defendant pleads a Plea in Bar for 4 Co. 62 
Part, and does not anſwer to the Reſt, and the Plaintiff demurs gene- Rol.Rep.1 35, 
rally, the Plaintiff ſhall not have Judgment againſt the Defendant; for 176. 

the Demurrer was by Intendment upon the Bar, and not for want of * Bulſ. 325. 
Pleading to the Reſidue; for he ought to have prayed Judgment upon nere = 
Nil dicit for it, ſo all is diſcontinued. e Mea. 


; Ee | Ru ſwering to 
Part all is diſcontinued, vide Brownl. 228. Carter 51, 2 Mod. 2 59. Yelv. 65. Sid. 223. 


If a Plea begins with an Anſwer to the Whole, but in Truth the Salk. 179. 
Matter pleaded is only an Anſwer to Part, the whole Plea is naught, pl. 6. 

and the Plaintiff may demur; but if a Plea begin only as an Anſwer to Id. Raym. 
Part, and is in Truth but an Anſwer to Part, it is a Diſcontinuance, os 1 vide 
and the Plaintiff muſt not demur, but take his Judgment for that as by pl. H. 8. 


by pl. 9. S. P. 
Nil dicit; for if he demurs or pleads over, the whole Action is diſcon- 1 
tinued. UTE | 


In Indebitatus Aſumpſit the Defendant pleaded an Attainder of High $alk. 177. 
Treaſon in Diſability ; the Plaintiff replied a Pardon, prout per exempli- pl. 1. Bije 
cation inde, Sc. (which was held good) & petit judicium & damna ſua; ., Harcourt. 
to which it was demurred; and held that there was a Diſcontinuance by 2 Raym. 
the Miſconcluſion of the Replication, for an ill Prayer of Judgment is 028 
as nane. 7 2d | 8 ug 

II is ſaid, that the Courſe of the Court of King's Bench is to enter no 
Continuance on the Roll till after Iſſue or Demurrer, and then to enter 88 ; 
the Continuance of all upon the Back (a) before Judment. 5 9 4 


i : | 3 x can never be 
objected pendente placito, for before Judgment it may be continued at the Pleaſure of the Court, though not 
after Judgment in another Term. Cro. Jac. 21 1,—————But at what Time Continuances may be entred, 
wide Savil 54, Lit. Rep. 4. Cro. Car. 236, r Ka =y > | 
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Pleas and Pleading, 


— 
— 


Salk. 179. In Debt the Declaration was of Michaelmas Term, and the Plea Roll 
pl. 7. Curtius of Eaſter, and no Continuance entered, and this upon Demurrer was 
8 9 ſnewed to the Court as a Diſcontinuance; but they ſaid the Practice is 
872, Never to enter Contindances till the Plea Roll be entered up, though the 
Declaration be of four or five Terms ſtanding. e 
Page 142 If the Plaintiff be Nonſuit, by which the Defendant is to recover 
Rol Abr. 48 Coſts, if the Plaintiff will not enter his Continuances, on Purpoſe to ſave 
Like pont the Coſts, the Defendant ſhall be ſuffered to enter them, and ſo recover 
in Godb, uu , 5 1 $143. I 
219. | | 1 N <P: 


Cro. Jac. 35, 316, 317. 


Velv. 5, 6. If in Treſpaſs for breaking his Houſe, and taking and carrying away 

"Yo" 7. his Goods, the Defendant juſtifies the Whole, and the Plaintiff | quoad 

* 5 "pit fraftionem domus, and the taking the Goods, nec non materia in ea con- 

acjudged. YJenta, demurs upon the Defendant's Bar, and the Defendant joins in 

Demurrer in this Manner, Quia placit“ predif? quoad frationem domus, 

and the taking the Goods ſujficiens,' Efc. and thereupon Judgment is 

given, here is a Diſcontinuance; for in the Offer of the Demurrer ex 

parte querentis nothing is alledged Specially, but only quod Breaking of 

the Houſe, and Taking the Goods; and though the ſubſequent Words 

nec non materia in ea couteuta go to all the Matter in Bar, viz, the Aſ- 

portation; yet, when the Defendant joins in Demurrer, he: Joins but 

- Specially guad the Breaking the Houſe, and Taking the Goods, but ſays 

nothing as to Crt TG r 1 1 

wa If upon a Writ of Error upon a Judgment in Ejectment the Plaintiff 

2 55 5 „ aſſigns for Error the Want of an Original, and the Defendant pleads, that 

Coryn ad- ſuch a Day an Original was delivered to, &c. and concludes to the 

judged, and Country, and thereupon the Judgment is reverſed; here is a Diſcontinu- 

the Judg- ance; tor when the Defendant concludes to the Country where the Mat- 

Mr ter of his Plea, viz, the Delivery of the Original, was triable by Record, 

Error in and the Plaintiff does not reply or demur upon the Defendant's Plea, 

B. R. in Ire. here is not any perfect Recore. | 1 2 We 

{aud reverſed | 

upon a Writ of Error hers accordingly, & wide Yelv, 138. 


11 Co.5,6. In an AQton of Treſpaſs againſt g. B. and C. A. confeſſed Judgment, 


7: Rep. 30 and B. and C. pleaded ſeverally N and ſeveral Venires were 
EY awarded to try theſe Iſſues, &c. but no Day given to A. and it was re- 
ſolved upon a Writ of Error upon a Judgment in Banco, that it was ac- 
; cording to the Courſe of that Court, and that if it was a Diſcontinuance 
it was helped by the (@) Verdict againſt B. and C. | | 
(% By the | on | (Q) Plea 
32 H. 8. 5 1 Z 
c. 30. Diſcontinuances are aided, ſo that there be a Verdict for the Plaintiff or Defendant; in the Con- 
ſtruction of which it hath been held, that if as to Part the Defendant joins Iſſue, but ſays nothing as to the 
Reſt, and this Iſſue is found for the Plaintiff, he ſhall have Judgment. 11 Co. 6. b. 2 Leon. 194. 
Godb. 55. Rol. Rep. 161. Cro. Jac. 353. Hob. 187, Golſb. 109. Bulſ. 25. Carter 51. 3 Bey. 
39. Salk, 179. pl. 8. 180. pl. 9. 2 Ld. Raym. 856, 1121. 7 Mod. 24. But if the Matter - 
is pleaded to the Whole, though in Fact but an Anſwer to Part, this is a bad Plea, and not helped by 
the Statute Hard, 331. —-That Diſcontinuances, as well on the Part of the Plaintiff as Defendant, are 
aided, Cro. Eliz. 489., Cro. Jac. 528.———That Diſcottinuances, in inferior Courts as well as Supe- 
rior, are aided, being within this AR. Salk. 177. pl. 2. +. | | 


£ 
— ; * A. — 


n PF, * 3 


+ Cox rIxVvANcE of SviT or PRockss, 


When neceſſary. -—— Defendant in Cuſtody on Capias ad Satisfacimdum diſcharged on written Agreement; 
above a Year after new Capias ad Satisfaciendum iſſues without Continuance on the Roll; it ſhall be ſet 
aſide. Barnes 205. — On Nul tiel Record, Plaintiff may continue the Day for bringing in tne Record. 
Barnes 84,———##her not. Continùance need not be entered in Record of Ni Prius; therefore, if 

1 | | he 3 after 


2 


2 Mu 1 


Pleas and Pleading. 


(Q) Plea Puis darrein Continuance. 


there be an Iſſue or Demurrer, the Cauſe is to be determined, Salk. 178. 
becauſe there can be but one Verdict in a Cauſe; but if any new Mat- = IR. 5 
ter happens pending the Writ, he may plead it after a former Plea 693. FM 
pleaded, provided he plead it before the next Continuance after ſuch © 
new Matter has happened, which is called a Plea Poſt darrein Conti- 

nuance, becauſe ſuch Matter being new it was not in his Power to plead 

it when his former Plea was pleaded and it would be hard, becauſe 

he had pleaded to elude him from an Advantage which he had not at 

* the Time of Pleading, ſince there was no Laches in him; but this he = pa 


e 142 
cannot plead after a Continuance, becauſe having ſuffered the former n 


Plea to continue he reſts upon it, and waives the Benefit of any new 
Matte. | 7 | 


In Debt againſt an Adminiſtrator, after Demurter Joined, the Admi- Moor 871. 


niſtration was repealed, and granted to another, for which the Defend- pl. 1210. 
= | . „„ | —_ 


— 
_—_ . * . 
— 


* * — 1 


after Iſſue joined, and before Day of Ni Prius, one of Defendants dies, Suggeſtion of it, and Venire fa- 


cias between Plaintiff and ſyrviving Defendant, O&& jurata at the Foot, agreeable thereto, is good. Barnes 
469.— — Hv it all be entered. | | 
filed, the proper _ is, that the Jury ponitur in re/pe#” ; if it be not filed, enter a non mifit breve; either 
Way will prevent a Diſcontinuance. Rex v. Hare & Man, H. 6 G. Stra. 266.——If proper Continu- 
ances are entered on the Plea-Roll, the Want of them on the M/ Prius Roll is not material. French v. 
Wilthire, M. 11 Geo. 2. Andr. 67,——-If to Declaration of Trinity, there is Imparlance to Michael- 
mas Term, and Defendant procures Judge's Order for Time to plead till the 15th of December, the Im- 
parlance ſhall be continued to guinger. Mart, Barnes 161. f. what Time,——If Bill is of Zafer, 
and in Trinity Defendant pleads, and Iſſue joined, and Paper Book delivered without Continuance from 
Zaſter to Trinity, it ſhall not be ſet aſide; for it may be entered at any, Time on the Roll, Wilkes v. Wood, 
M. 4 Geo. 3. | 2 Will, 203, VF | 


| | Disconriuvancs. 5 
What fall 56e. It is not a Diſcontinuance, tbough no Day is given to the Tenants in Dower to ap- 


pear on the Return of the Writ of Inquiry; or it is aided by Statute 4 & 5 Ann. c. 16. Dobſon v. Dob= 
fon, P. 7 Geo. 2. Ca. B. R. Temp. Hardw. 19. 7 o Part. Though a Plea doth not anſwer 


the whole Promiſe, and is therefore a naughty Plea, yet if it is pleaded guoad the whole Promiſe, it will not | 


make a Diſcontinuance ; and vice verſa. Woodward v. Robinſon. P. 6 Geo. Stra. 302,-————lIn A 
ſumpfit for three ſeveral Sums of 367. the Defendant pleads as to two ſeveral Sums of 36 J. it is a Diſcon- 
tinuance. iA. If the Plea does not cover the whole, and Plaintiff replies, and Defendant demurs ; 
though it is a Diſcontinuance, yet if it be a Record of the ſame Term, Plaintiff may take Judgment by 
Nil dicit for what is uncovered, ' bid. -I ben it Gall be by Leave of the Curt. After Demurrer 
argued and allowed on Payment of Coſts. Butler v. Maliſy, H. 4 Geo. Str. 76, Henderſon v. Wil- 
liamſon, M. 5 Geo. Stra. 116.——The Court may grant it after ſpecial Verdict argued, but will not do 
it in a hard Action. Boucher v. Laauſon, H. 9 Geo. 2. Ca. B. R. Temp. Hardw. 194.—— The Court 


will not permit an Executor to diſcontinue in any Caſe where he has laowingiy brought his Action wrong. 


but on Payment of Coſts. Harris v. Jones, H. 4 Geo. 3. 3 Burr. 1451. — After Judgment on De- 
murrer for Plaintiff, and Error brought, Plaintiff may diſcontinue on Coſts in Action and Error. Barnes 
169.——Plaintiff may diſcontinue, though Defendant has been arreſted a ſecond Time before Diſcontinu- 
2nce, Barnes 69. After Judgment on Demurrer in Replevin for avowant, Plaintiff cannot diſconti- 
nue. Barnes 169. | 

« fall diſcontinue,” Barnes t 70.,—— Whether Diſcontinuance may be entered without Leave, 2. 
Barnes 170.——Alſo whether Plaintiff in Replevin can diſcontinue, 2, Barnes 171. Plaintiff can- 


» 


not move to diſcontinue after Defendant has moved for Judgment, as in Caſe of a Nonſuit. Barnes 316. | 


Plaintiff may enter Nil capiat per breve on a Plea in Abatement without Leave, but not in other Caſes. 
Barnes 257.——When it hall be aided. If after Judgment by Default on a Bill againſt an Attorney 


in C. B. where the Proceedings are on a Day certain, the Writ of Inquiry is returnable at a general Re- 


turn, it is a Miſcontinuance, and aided by the Statutes, Launder v. Cripps, H. 6 Geo. 2. Stra. 947.— 
The Statute 32 H. 8. c. 30. extends to Diſcontinuances made after Verdict; as if the original Proceſs is 
returnable at a common Return, and the Scire facias in Error is returnable at a Day certain, this Diſconti- 


nuance is aided by the Statute. Bern v. Bern, M. 8 Geo. 2. Ca. B. R. Temp, Hardy. 72, 
Vol. . | Re © 


HE Defendant can regularly have but one Plea, on which, if Do pl. "TY 


When the Trial is deferred, if the Venire facias is returned and | 


- 3 -Acy 
—— 


Rules ſhould be drawn up, have Leave or be at Liberty“ to diſcontinue, not 
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Pleas and Pleading. 


— 


$tomer v. ant would have pleaded this Matter, Puis Darrein Continuance ; but it was 
Gibbons, reſolved not to be pleadable after Demurrer, though it might after an 
Iſſue joined, cen 
21 H. 6 10. So if a Releaſe be given after the Day of if prius, and before the 
Bro. Cont. 27. Day in Bank, he cannot plead it, becauſe there is a Verdict already in 
2 Lutw. 1143, the Cauſe, and upon another Plea z and therefore the Cauſe is determined, 
117+ _ ſo that he is put to his Audita querela to hinder the Execution of the 
Judgment. | ee 
21 H. 6. 10. But there are two Caſes where a Man may plead, though it be not 
Do. pl. 297. after the laſt Continuance, viz. Outlawry, and the Death of the Plain- 
Lev. 80. tiff: As to Outlawry, it is upon the Prerogative that the Debt itſelf is 
_ 93: 13%» forfeited to the King, and by virtue of the Prerogative Nullum tempus 
| by xy 5 43, occurrit regi, and therefore he may plead jt though a Continuance has 
1174. happened after the Outlawry; ſo he may plead the Death of the Plain- 
5 Mod. 12. tiff, becauſe, though a Continuance has been entered, yet the Conti- 
nuance is a Nullity, becauſe there was no Plaintiff in Being to whom 
Day could be given; ſo it may be pleaded if the Plaintiff died after 
Fe the Day at Ni prius,F and before the Day in Bank; and the Reaſon is, 
+ Death of a : ogg „ 
Party be- that there is no Cauſe in Court, for no Judgment can be given ſor a 
- tween Ver- Perſon who is not in rerum natura, and if it be given it is erroneous; 
dict and and if the Plaintiff's Attorney will traverſe the Plea, he cannot ſay the 
any nos TS Plaintiff comes per Atrtorn', becauſe that would be to forejudge the Mat- 
Tor, provided ter in Iſſue; but the Attorney by his Name, viz. J. S. venit pro magiſtro 


Judgment be ſuo & dicit, may appear, and ſo traverſe it. 
entered with- : | 
in two Terms. 17 Car, 2. c. 8. 


15 E. 4. 4. But a Releaſe may it ſeems be pleaded, though there have been Im- 
| n parlances between, becauſe there is no Continuance of a former Plea 
pleaded ; and by the Libertas loquendi the Defendant has Time given to 
polead what makes moſt for his Advantage. 67 50 
2H 6. 13. But if the Writ be only abateable, as if the Plaintiff be made a Knight, 
Sid. 143- or the Plaintiff being Feme Sole takes a Huſband, this muſt be pleaded 
= after the laſt Continuance, or otherwiſe he depends on his firſt Plea, and 
3 waives the Benefit of his new Matter; but it cannot be pleaded between 
eke * the Day at Ni prius and the Day in Bank, becauſe there has been a Trial 
Acceptance in the ſame Cauſe before. HET ; | 
of Knight- 
hood. 4 H. 6. c. 4. 


. But if the Leſſor of the Plaintiff dies, this cannot be pleaded Puis 
Darrein Continuance, becauſe the Right is fuppoſed in the Leſſee. 

15 E. 4. 149. The Pleas of this Kind are twofold, viz. in Abatement and in Bar; 
Allen 66. if any Thing happens pending the Writ to abate it, this may be plead- 
2Law. 1143. ed Poſt Darrein Continuance though there is a Plea in Bar, for this can 
| only waive all Pleas in Abatement that were in Being at the Time of 
the Bar pleaded, but not any ſubſequent Matter; but though it be 
pleaded in Abatement, yet after a Bar is pleaded it is peremptory, as 
well on Demurrer as on Trial, becauſe, after a Bar pleaded he has an- 
ſwered in Chief, and therefare can never have Judgment to anſwer 

over; ſo it may be pleaded in Bar; but as to the Manner of its bein 
pleaded in Bar or Abatement herein it is to be. obſerved, that in the 
firſt Caſe it muſt be pleaded uod breve caſſetur, and in the other Quod 
attionem ulterigs manutenere nan debet, and not that the former Inqueſt 
ſhould not be taken, becauſe it is not a ſubſtantive Bar in itſelf, and 
: — in the Place of the former, and therefore muſt be pleaded to the 

en ORE BT | 


There 


1 


. . 
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- Pleas and Pleading. 


There can be but one Plea Puis Darrein Continuance, that the Plain- +* Page 144. 
tiff may not be delayed ad Inſinitum, for if he made a ſecond Change Bio. Cz. 
he might make a third, and ſo in Infinitum; but ſome have held, that »uance 40. 
he might plead an Outlawry after the laſt Continuance, becauſe Nullum Fitz. Continu- 
tempus occurrit regi; hut Quare whether the Subject ſhall after Plea Puis auce 5. 
Darrein Continuauce partake of the Prerogative, or whether it ſhall be | 
preſumed, after ſuch Trifling, that it is frivolous and untrue, and there- 
fore to be rejected. 8 | | 

If a Matter happens after Plea pleaded, and before Iſſue joined, it ſhall Bro. Conri- 
be pleaded to be dove pending the Writ ; but if it happen after. Iſſue ne 1. 
joined it ſhall be pleaded | N 


oft ullimam continuationem. 26 H. 8. 2. 
If the Plaintiff releaſe to the Defendant after the Award. of the N/ Prins, Bro. Continu- 

and at the Day of Niſi prius, the Jury remains proprer defectum, the De- ance zo. 
fendant may plead it the Day in Bank; becauſe the Cauſe was not de- 22 H. 6. 1. 
termined by the Jury, and therefore he is at Liberty to plead it at any 
other Day of Continuance; and it may be tried by the Jury, when they 
appear. | | | 

pff the Plaintiff, after a Writ of Inquiry awarded, releaſe to the De- 
fendant, he cannot plead this Releaſe at the Day in Bank; becauſe 
there is no Day given him, and Judgment is already; but if the Plain- 
tiff dies, ſuch Death may be pleaded; becauſe there is no Perſon in 

Court for whom Judgment can be given; but now by the 8 . 3. 
cap. 11. the Executors, Cc. may haye a Scire fac. on ſuch an in terlecu -. 

tory Judgment. T | + By this 


Bey WET | 3 Statute the 
Death of one Plaintiff or Defendant, where there is another ſurviving, ſhall not abate the Suit. 


Time and Place muſt be be laid in this as in other Pleas, and muſt DoR. pl. 2974 
have the ſame Certainty with other Pleas. | | 1 


11 is no good Plea to fay Paſt darrein continuance ſuch a Thing happen- « Mod. 12. 
ed, but ougin to be preciſe in che Pay. b, {0 Oh 
ode may plead Puis derer continuance, that the Plaintiff brought a Cond. 
fecond Action for the ſame Cauſe, and recovered, though he might have 
pleaded the Ove in Abatement to the ſecond: 1 
Plea Puis darrein continuance put in at the Aſſizes muſt be certified as . 
Part of the Record, and cannot be then tried, ., 2 Mod. 307. 

If after a Plea oo the 8 pleads a Plea Puis darrein con- 3 
tinuance, this is a Waiver is Bar no Advan ſhall be taken of 178. 
any Thing in che Bar. + e 1 


357. 


| Id. Raym. 
3 693. Barber v. Palmer, & wide Hob. 81. 

t A Ples Puir darrein Continuance mult be verified, or it will be ſet *afide, Martin v. Wyoill, II. 8 G. 
Stra. 492.——0ß an Imparlance to next Term, and Plaintiff gives a Releaſe to Defendant in the * 
Time, be may plead the Releaſe in Bar as an original Plea, as it is before Iſſue; but if after Iſſue joined, 
— 4 1 * Puis 3 e Price v. 2 Fort. 338. camot be ręjeded by the 

urt if it be werified 7 and they cannot determine whether it is a | 
Demurrer. Paris v. Sa/keld, H. 2 Goo. 3, 2 Will, 137, : apa — 
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(4) What Offences tome under the Motion of a Pzemunire. 
14. ra eee 
(8) Ok the Punſſhment therein. 147. 
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(A) What Offences come under the Notion 
: ok a Premunire 


Hawk. P. C EE Offences coming under the Notion of a (a) Præmun inire, or for 
48. C. EO which the Party incurs a Premunire, are reduced by Serjeant 
(a) So called Hawkins to the following Particulars ; Fl 
from the 

Word in the Writ, which is uſed for præmonere. Co. Lit. 129. 3 Inſt. 120. 


Vid. Reg. 54 1. The Offence of making Uſe of Papal Bulls is made a Premunire, 
3 Inſt. 127. by many ancient as well as later Statutes, to which Purpoſe it is enacted 

by 23 E. 3. ft. 6. /. 4. called the Statute of Proviſors, That whoever 

« ſhall, by a Papal Proviſion, diſturb any Patron to preſent to a Bene- 

ce fice, Sc. ſhall be fined and impriſoned till he make full Renunciation. 

« And it is further enacted by 25 E. 3. ſtat. 5. cap. 22. that if any one 

e purchaſe a Proviſion of an Abby or Priory, he ſhall be out of the 

« King's Protection; and by 38 E. 3. flat. 2. cap. 1. and 12 Rich. 2. 

de cap. 15. and 13 Rich. 2. flat. 2. cap. 2. that whoever ſhall accept a Be- 

ce nefice, contrary to 25 E. 3. fat. 5. ſhall be baniſhed; and by 13 Ricb. 2. 

ec ſtat. 2. cap. 3. that whoever ſhall bring a Sentence of Excommunication 

„ againſt any Perſon for executing the ſaid Statute of 25 E. 3. ft. 5. 

« ſhall ſuffer Pain of Life and Member; and by 16 Rich, 2. cap. 5. 

ic that whoever ſhall purchaſe or purſue, or cauſe to-be purchaſed or 

« purſued, in the Court of Rome or elſewhere, any Tranſlations, 

e Proceſſes, | Sentences of Excommunication, Bulls, Inſtruments, or 

other Things contrary to the Tenor of that Statute, which touch 

<« the King, againſt him, his Crown, his . Regality, or his Realm, or 

<« bring them within this Realm, or receive them, Cc. ſhall be out of 

e the King's Protection; and their Lands and Tenements, Goods and 

„ Chattels, forfeited to the King, and they ſhall be attached by their 

Bodies; and by 2 H. 4. cap. 3. that whoever ſhall purchaſe from 

Rome a Proviſion of Exemption from ordinary Obedience; and by 

2 H. 4. cap. 4. that whoever ſhall put in Execution Bulls pur- 
chaſed by thoſe of the Order of Ciſteaux, to be diſcharged of Tithes 
ſhall incur the like Penalty; they are further reſtrained by 6 H. 4. 
cap. 1. 7 H. 4. cap. 8. 9 H. 4. cap. 8. and 3 H. 53. ſtat. 2. cap. 4. by 
which the Statutes abovementioned are inforced and explained; and 
| « i 
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Premunire. 


W 4 4 


« it is further enacted by 23 H. 8. cap. 2. ſet. 22. that whoever ſnal! EN 
« ſye for or execute any Licence, Diſpenſation or Faculty from the | 

ie See of Rome; and by 28 H. 8. cap. 16.“ (by which all Bulls, 

Briefs, Sc. heretofore obtained from Rome are * made void) © that who- * Page 146 : 

« ever ſhall (a) uſe, alledge, or plead the ſame in any Court, unleſs they (a) Yet it 

are confirmed by that Statute, or afterwards by the King, ſhall jncur hath been 

the like Penalty.” e e eee ee PL ng holden that 


| F „ tt;e Alledging 
an ancient Bull in order to induce another principal Matter whereon to ground a Title, without claiming 


any Thing from the Bull itſelf, is not within this Statute. 2 Lev. 251. 


By the 13 Eliz. cap. 2. thoſe who purchaſe any Bull, Sr. from Rome, Davis 84. 
are guilty of High Treaſon ; but thoſe ancient Statutes. continue till in | 

Force, and it is in the Election of the Crown to proceed either upon 
them or 13 Eliz. c. 2. Alto by the ſaid Statute of 13 Eliz. c. 2. the Aiders, 
Comforters, and Maintainers of ſuch Offenders, after the Offence, to the 

Intent to uphold the ſaid uſurped Power, incur a Premunire, 

Secondly, The Derogating from the King's Common Law Courts, 

is ſaid to have been an high Offence at Common Law, and is made a 
Præmunire by many ancient Statutes; for by 27 E. 3. cap. 1. of Pro- 

viſors, © If any Subject draw any out of the Realm in Plea, whereof 
the Cognizance pertains to the King's Court, or of Things whereof 

© Judgments be given in the King's Courts, or ſue in any other Court 

< to defeat or impeach the Judgments given in the King's Courts, he 
. © ſhall be warned to appear, Sc. in proper Perſon, at a Day contain- 

e ing the Space of two Months, at which if he appear not, he and his 

6 Proctors, Sc. ſhall be put out of the King's Protection, his Lands and 

4 Chatrels forfeited, his Body impriſoned, and ranſomed at the King's 

e Will, Sc.“ O98 ERP tha, e 

And by 16 Rich. 2. cap. 5. Both thoſe who ſhall purſue or cauſe to 

be purſued in the Court of Rome, or elſewhere, any Proceſſes, ot 

e Inſtruments, or other Things whatſoever which touch the King, 

e apainſt his Crown and Regality or his Realm, and alſo thoſe who ſhall 

* bring, receive, notify, or execute them, and their Abettors, Sc. 

< ſhall be put out of the King's Protection.“ | 9 5 

In the Conſtruction of theſe Statutes it hath been holden, that certain 2 Bulſ. 299. 

Comiſſioners of Sewers, for ſummoning one before them who had got a 3 Inſt. 125. 
Judgment at Law, and impriſoning him till he would releaſe it, were Cro. Jae. 336: 
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And it hath been formerly holden, that even Suits in a Court of Cited. 8 
| But for this 


theſe Statutes, eſpecially-if they tend to controvert the very Point de- par 
termined at Law, or t0 laliebe in a Matter relievable at Law.  'Ghancerys 
Thirdly, Appeals to Rome are made Præmunires by 24 H. 8. cap. 12. 
arid 25 H. 8. cap. ig, by which it is enacted, that ſuck Appeals as for- 
e merly were made to Rome, ſhall be made from henceforth to Chancery.” 
Fourthly, The exerciſing the Juriſdiction of a Suffragan without the 
Appointment of the Biſhop of the Dioceſe, is made a Præmunire by 
26 H. 8. cap. 14. which ſets forth at large how Suffragans are to be no- 
minates, We 4. * Pts | e 3 | 
Pifthly, By 25 H. 8. cap. 20. © If a Dean and Chapter refuſe to elect 
* one named in the King's Letter for a Biſhoprick, and to certify ſuch 
&« Election to the King within twenty Days after the Licence ſhall come 
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Page 147 * Sixthly, Maintaining the Pope's Power is made a Premunire by 


& ſellor, he incurs a Premunire.” es 
Eighthly, by the 27 Eliz. cap. 2. Sending Relief to any Jeſuit, Se- 
* minary Prieſt, or College of Prieſts or Jeſus beyond the Seas, or to 
«* one not returning out of ſuch College into Exgland, ſhall incur a 
% Premunire.” | 1 | 
Vent. 171: Ninthly, Perſons refuſing to take the Oaths, incur a Præmunire by ſe- 
Raym. 212, veral Statutes, as 1 El. cap. 1. and 5 Eliz. cap. 1. and 3 fac. 1. c. 4. 
2 Keb. 82c, ind 7 Jac. 1. c. 6. and 1 V. & M. Sl. cap. 24. | 
3* Tenthly, By the 6 Aun. cap. 7. it is enacted, © That if any Perſon 
„ ſhall maliciouſly and directly, by Preaching, Teaching, or adviſed 
te Speaking, declare maintain and affirm, that the pretended Prince of 
% ales hath any Right or Title to the Crown of theſe Realms; or that 
„any other Perſon or Perſons hath or have any Right or Title to the 
* ſame, otherwiſe than according ta 1 V. & M. cap. 2. apd 2 W. g. 
% cap. 2. and the Acts then lately made in England and Scatland mutually 
for the Union of the two Kingdoms; or that the Kings or Queens of 
ee this Realm with the Authority of Parliament are not able to make 
„ Laws to limit the Crown and the Deſcent, Cc. thereof, ſhall incur a 
1 So by stat. Præmunire. | | Sh | 
6 Geo. 1. 


L. 18. called the Bubble 42, ProjeQors of pnlawfol Undertakings are within the Penalty; but the Court 
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() Of the Puniſhment therein. 


OST of the Statutes of Premunire refer the Puniſhment to 
16 Rich. 2. cap. 5, which enacts, © That thoſe who offend 
&« againſt the Purport thereof, ſhall be put out of the King's Protection, 
ec and their Lands and Tenements, Goods and Chattels, forfeited to our 
„ Lord the King; and that they be attached by their Bodies if they 
% may be found, and brought before the King and his Council, there 
„to anſwer to the Caſes aforeſaid ; or that Proceſs be made againſt them 
« by Pramunire Facias, in Manner as is ordained in other Statutes of 

| cc Proviſors.“ | ; 1 | 
Co.Lit.129.b. The Judgment in Præmunire at the Suit of the King, againſt the De- 
3 Inſt. 125, fendant being in Priſon, is, that he ſhall be out of the King's Protection; 
| „ p. C. and that his Lands and Tenements, Goods and Chattels, ſhall be for- 
44%. feited to the King; and that his Body ſhall remain in Priſon at the King's 
| Pleaſure; but if the Defendant be condemned upon his Default of not 
appearing, whether at the Suit of the King or Party, the ſame Judg- 
ment ſhall be given as to the being out of the King's Protection and the 
5 For- 
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> ans Std \ 


3 Pꝛemunire. 


—B - 


Forfeiture ; but inſtead of the Clauſe, that the Body ſhall remain in 
Priſon, there ſhall be an Award of a Capratur. - | 
As the above-mentioned Statute 16 Rich. 2. cap. 5..expreſsly faith, 
that ſuch Offenders ſhall be put out of the wn Protection; and alſo 
the Statute of 25 E. 3. ſtat. 5. cap. 22. had farther added, that any 
one might do with a "Purchaſer of the Proviſions therein prohibited, 
as with the King's Enemy; and that he who ſhould . offend againſt ſuch | | 
an one in Body, Lands, or Goods, ſhould be excuſed ; it was formerly * Page 148 
holden, that a Perſon attainted in a Premunire might lawfully be ſlain by Co. Lit. 130. 
any one, as being the King's Enemy and out of the Protection of the 12 Co. 68. 
Laws; but the later Opinions ſeem to have diſapproved of this Severity ng; TORT 
and it is now exprefly enacted by 5 Eliz, cap. 1. ſe. 21, 22. That it Jeok. $4 
<< ſhall not be lawful to kill any Perſon attainted in a Præmunire, ſaving 
e ſuch Pains of Death or other Hurt or Puniſhment, as heretofore might 
« without Danger of Law. be done upon any Perſon that ſhall ſend or 
* bring into the Realm, or within the ſame ſhall execute any Proceſs, 
„ tc. from the See of Rome.” | 5 | 
It is clearly agreed, that a Perſon attainted in a Premunire can bring Co. Lit 8 
no (a) Action whatſoever; neither is it ſafe for any one, knowing him a) Wherker 
to be guilty, to (5) give him any Aid, Comfort, or Relief. | is intitled to 
0 2 | | Surety of 
the Peace, Hawk. P. C. 126. (5) That it ſeems doubtfal whether there can be any Acceſſuries in 
Premunire, vide Stamf. P. C. 44+ Plow. 97, | | | 


It hath been reſolved, that a Statute, by appointing that an Offender Vent. 173. 
ſhall incur the Penalty and Danger mentioned in the 16 Rich. 2. cap. 5. 
does not canfine the Proſecution for the Offence to the particular Proceſs 
thereby given. | | | „ 
It is holden, that the Statutes of Premunire which give a general (c) G, Lit. 130 
Forfeiture of all the Lands and Tenements of the Offender, extend not () whe "eat 
to Lands in Tail. | | | WH RE: the Forfeit- 
| | : 535 | ure of any 
Lands, Ec, ſhall relate to the Time of the Offence, ar only to that of the Judgment, Q, et wide Cig, 
Car, 172, Jon. 217, 3 ek 75 


. It hath been adjudged, that a Pardon of all Miſpriſions, Treſpaſſes, Cro. Jac. 335. 

Offences, and Contempts, will pardon a Premunire. 2 Bulſt. 299. 

The Defendant in a Præmunire myſt regularly appear in Perſon, 3 Inſt. 125. 
whether he be a Peer or Commoner, unleſs he is diſpenſed with by ſome 

| Writ or Grant for that Putpoſe; but in the Caſe of (d) Sir Anibony (4) i Rol. Rep. 

Mild may, he was allowed to plead a Pardon to a Præmunire by Attorney 3 190. 

but (e) it has been thought that there was ſome Clauſe to this Effect in * 39% 290. 


the Pardon. 90 $ _ 


Upon an Indictment of a Pramunire, a Peer of the Realm ſball not 12 Co. 92. 
be tried by his Peers. 1 5 3 4 ab Fone's 
Upon an Information on the Statute 6 Geo. r. cap. 18. for ſetting up Cafe. 
a Bubble called the North Sea, it was determined, that the Court was _ 8 
not obliged by that Act to give the whole Judgment, as in Caſe of a King 9 
Premunire, againſt the Defendant, but only ſuch Parts of it as in their wood. . 
Diſcretions they ſhould think fit; and accordingly a Fine of 5 J. was ſet Stra. 472. 
on the Party convicted, and Judgmeat that he ſhould remain in Priſon 


during the King's Pleaſure, 


Preroga- 
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„ * Prrrogative. 
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574: uml. XR EROGATIVE is a Word of large Extent, including all 


Prero. e. 1. the Rights and Privileges which by (a) Law the King hath, as 
CI kr | Head and Chief of the Commonwealth, and as intruſted with 
King's Pre- the Execution of the Laus. „ $694 WRT | 


rogative is 


Part of the Law of England, and comprehended within the fame. 2 Inſt. 496, 


The Nature of our Conſtitution is that of a limited Monarchy, in which 


l * the Legiſlative Power is lodged in the King, Lords, and Commons; 


73. but the King is intruſted with the executive Part, and from whom all 
4 Co. 124. juſtice is faid to flow; hence he is ſtiled the Head of the Commonwealth, 


n Supreme Governor, Parens Patrie, &c. but ſtill he is-to make the Law 
1s to defend 


his Subjecte. of the Land the Rule of his Government; that being the Meaſure as 


7 Co. 4 — well of his Power, as of the Subjects Obedience: For as the Law 
That he can- aſſerts, maintains, and provides for the Safety of the King's Royal Per- 


2 2 ſon, Crown, and Dignity, and all his juſt Rights, Revenues, Powers, 


5 Co. 55. and Prerogatives; ſo it likewiſe declares and aſſerts the Rights and Li- 
2 Inſt. 36. berties of the Subject. : pes 

11 Co. 70o.— . 1 Tee | „„ 

Ld. Ch. J. Hale faith, it is regularly true, that the Law preſumes the King will do no Wrong, neither ins 
deed can he do any Wrong ; and therefore, if the King command an unlawful Act to be done, the Of- 
fence of the Inſtrument is not thereby indemnified : For though the King is not under the coercive Power 
of the Law, yet, in many Caſes, his Commands are under the directive Power of the Law, which conſe- 
quently makes the Act itſelf invalid, if unlawfal; and fo renders the Inftrument of the Execution thereof 
obnoxious to the Puniſhment of the Law; yet in Time of Peace, if two Men combat together at Barriers, 
or for Trial of Skill, if one kill the other, it is Homicide ; but if it be by the Command of the King, it 
is only Felony. Hal. Hiſt, P. C. 43, 44» re ppt | | 
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Becauſe acting by bis Officers, and limited by Law. 


8 Hence it hath been eſtabliſhed as a Rule, that all Prerogatives muſt be 
. F. C. for the Advantage and Good of the People, otherwiſe they ought not to 
75. be allowed by the Law. | | | 
Aud moſt t 


undoubtedly this is the great End of the King's Prerogative, who is not the Sovereign of the State, but the 


People's executive Magiſtrate: For as to Sovereignty, that reſides where the Conſtitution has placed the 
Legiſlative Power, 3. e. in K ing, Lorde, and Commons, in Parliament aſſembled; ſo that the King, in his 
political Capacity, as one of the States of the Realm, poſſeſſes a Part and only a Part of the Sovereignty, 
but is not Sovereign, any more than a Part is equal to the Whole. But, as executive Magiſtrate, he is in- 
veſted with great Power, Pre-eminence, and many Prerogatives ; all intended by the Conſtitution to be em- 
ployed for the Good of the People; none to theirDetriment ; nor can any Prerogatiye be legally ſo employed. 


Bendl. 117: The Rights and Prerogatives of the Crown are in moſt Things as 
2 Ioſt. 263, ancient as the Law itſelf ; for tho? the Statute 17 E. 2. ft. 1. commonly 
w_ "IE called the Statute De Prærogativa Regis, ſeems to be introductive of 
' ſomething new, yet for the moſt Part it is but a Sum or Collection of 

| certain Prerogatives that were known Eaw long before: As, that the 

5 King's Wardſhip of Lands in Capite, did attract the Wardſhip of Lands 


held of others; that the Grant of a Manor did not paſs an Advowſon 
1 | appendant 


F See wi wht . * m0 the King had a Right to Eſcheats, 
Wrecks, on” "ue and many others b ancient N e 


of the Crown. zr bob of c hr * 


But for the Riker rs — Thhal e, 
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: -mony requeniethereſh ccm. 


001 A039} digg u | 
(B) Df the King's Pꝛerogative as unverſal Occupant, 
| 3 "TIF _ 
1011 U And herein, Ddtqni in WO A 


8. 7 


lit Lands. 153. Toi vb 
2. Of -bis-Pceropative'in' Eſcheats, '; IP | 
| er 3. Of his Pretogative in Seas and Navigable i I 56. 
" 4. Of his Prerogative in SWans'#hd'Royal Fiſhes. 1 57. 
F. Of his Prerogative i Beacon and Liz UHoufes, 2 58, 
. Of Ne Prefogative th Wreck. 15g," 0 
Of his Prerogative i in relation to Coins and Alder 160⁰ 


. Of his Prerogative in derelict Goods; aud therein of 
With, Ray Trexfure Trove. 92 : 


9. Of his Precogative in Flhe# iid erke, 10 


(©) Of his Prerogative over of is 18. 
166. 7 Ch FA Þ exlons of his Subje 
And herein, - niod ba 


1. Who ſhitt be faid his Subjects. 166. 
2. That he is intitled to the Service Allegiance of his 


Subjects; and therein of the Oaths injoined them. 167. 
from 


. Then he! aer reden 
and hereim of the Writua\Nrevear Rognd;''” 
4. That he deter : hörn bal 16. bee, and 

1 0 therein of awarding, 4 Payy Seal, 169K 
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43. . That all Ci vil Jo x from, the Ring- 1912 
2. Of the King's en Retr ye dit 172. 
. Of his Prerogative in creatiag Officers. 25. 
4. Of his Prerogative i in making War and Peace. 174. 
Voi. IV. Si | 5. Of 
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0 When the King commences his Reſgn, and the Cere- | 
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"— Prerogative, 


”" Lunatics; and Charitable Uſes,” 176. oe 
6. Of his Prerogative in Pardoning. 176. | 
7 Of Diſpenſations and Nor; obſtantes.. 177. 
8. Of his FOOTE 1 88. / 5 
7 125 zyote 2. J \ 
4» pow the Rules of Law diter with reſpect to the King 
"on a pꝛivate Perſon. 190. 


- * N 8 ry » & 
TE *. 7 wr : * 3 
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* Aud herein, V 1 


1. Of what Things incapable from e Dany of, his Perſon 
and Office. 190. | 


2. What Things enure to Him in his mae / what in his 
political Capacity. 04:31 
3. 1 = by il the Rules of Lw. As direQiog the 
op , 'otherwiſe than that of a Subject. 192. 
4. at 11 15 ights ſhall be p ferred, to; * een where 
* they be ppen to meet. 199. 
8. Of * - e which e extend. 00 or bind, not the 


„of bi Prerogativs fr raking © Care of infant, | ee 


* « 


1 King. Oz 160! 
6. That no 1 * e ue to 75 * 3 * thetein of 
"the Maxim, / ups Tempus cccurit Regi. 200, 


page 11 27. Of his 1 in his Suits and Proceedings: in Courts 
a of Juſtice. 202. 


0 Ot the Ring ” Gin wy and Letters Pitt; 203, 


And herein, 5 
1. What Things the * Kin ad inte 0 
"Ani therein, | 322 ach of ball a 00 ? 
4 5 INV! Ei Fx — 17 30 1 FE SK 07695 ;4 


1. Of Grants. arifiog from bis P Prevogative of Power, and 
| 7 mlich are inſeparably annexed to the Crown. 20g. 
Dns . Of Grants ariſing from his Intereſt. 205. 3 
3. How far the King muſt have an Intereſt, in order to 
enable him to grant. 206. 
4. Grants tending to Monopoly ; and therein of * 
of a new Invention. 206. 
5. Grants of the ſole Liberty of Prining 207. 


N 2. of the Conſtruction of the King's 3 5 Letters 
Patent, ab to their being good or void; and herein of the 
- King's being decrived in his Grant. 2 >2 50 
3. Where the King's Grantee that Agreed we his Prero - 
— bee r / oni 
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00 When Fn, King commences. bis Reign, 
and the Ceremony requiſite therein, 45 


* | N · oO N the 8 or Demiſe 100 ts 1 his Heir > that Moment 


Co. 1 12. 1 
LJ) inveſted with the Kingly Office and Regal Power, and commences 7 
his Reign the ſame Day his Anceſtor dies; Ne any is n as a Marim, Adi Cafe, 


6 Co. 27. 
(a) that the King den dies. x: 3" TV TW SHE 10 not | 7 * 30. 
5 (a) And 
therefore if Lands are given to * King b by Decd 13 Shen * Words Heirs or + Sir yeta 


=_ Sehe pelletb, lar 5 18 Jodgraent « of fo he | never dies, Wi Co. Lit. 9. 


* 


i Aid herein we muſt wk Notiee, Ws t > ke Rules of Deſcent a are the Co. Lit. 15.b. 
faite with thoſe that govern private, In ETITances, except only as to the 
Rule of  Poſſefio Fratris', which does not hold i in the Deſcent of the 
Crown or its Poſſeſſions :' Neither is Half Blood any Impediment in ſnch 
Caſe; for the Brother of the Half Blood ſhall be preferred to the Siſters 
in the Enjoyment of the Crown, as the moſt pee 7 the two, by. * 
Advantages and Prerogative of his Sex. 

Therefore, if the King hath Iſſue a Son and a Dapghter by by one Co. li. 15k 
Venter, and a Son by another Venter, and purchaſes Lands and 
and the eldeſt Son enters, and dies without Iſſue, the Daughter tall _ 
not inherit thoſe Lands, nor. any other Fee-Simple: Lands of the 


Crown, but. the r Brother at have them together wich the 


Crown. A och 6 4 
As the King commeßxes his Reis 0 15 ths Dig.of the, the Death of DA 
his Anceſtor, it hath been held, that Compaſling his al. 


nation, yea before Proclamation of him, is a Compaſſing —_ — King's 3 Gage C. 1 10. 
Death within the Statute of 25 E. 3 tat. 5. rap. 2. he being King 


pre- 
ſently, * and the Proclamation and Coronation __ oh N Cc. 0 page x I 52 
remonies for che further Notifipation thereof. | (5) The late 


ns _ 
Fofter is ee very! far from winking that the Ae & 4 sbb is to be conſidered ; 


x 


merely as a Royal Ceremony, or as a bare. Notification of the Deſcent of the Crown, as Authors of 


Diſtinction have been pleaſed to expreſs themſelves: He admits chat it is, on. the Part of the Nation, ap 

lic ſolemn Recognition that the regal Authority, od all the Prerogatives of the Crown, are veſted in the 
Perſon of the King, antecedent, to that Solemnity.; but the Solemnity. of a Coronation with us goeth 8 
great deal farther; the Coronation Oath. iniporteth, on the Part of the, King, a public ſolcmmn Rec 

the fundamental Rights of the People; and concludeih "with an Engagement under the higheft of all — 44 
that he will maintain and defend thoſe Rights; and to the utme/t of his Porwer make the Laws of the Realn 
* N aol ant wa Gate, Foſt. Rep. 29. See Sid. on Sov. 91, 0 1 8. 7. 


ee 5 ye} 9 0 15 


1 


Alge it is held, chat every King for the Time being, in che 0 Auel 


Poſſeſſion of the Crown, is a King within the Intention of the above- _ * 
mentioned Statute; for there is 'a Neceſſity that the Realm ſhould have (0) As to the 


a King, by whom, and in whoſe Name, the Laws are to be adminiſtred; Diſtindion 
and the King in Poſſeſſion, being the only: Perfon'who' either doth or can between a 


adminiſter thoſe Laws, mult be the only Perſon ho hath᷑ a Right to that ing 42 3 


Obedience which is due to him who adminiſters thoſe Laws; and fince; by _— 172 Ha 
virtue thereof, be e to us our Lives, Liberties, and Properties, and 4 a King 


* 19 


| de facto, but 
vot 4 jure, ſuch 23 were H. 4 H. 5 1 $- R, ** UI. 7 dylog d in the dat PoſſefGon of the Crown; is 
a King within this Act; ſo that Compa 


wh is 8 within this Law; and therefore the 
4 E. 4. 20. a Perſon that com paſſed the Dil bb H 


I for that Treaſon in the Time of the 
rightful King; but had it been an Act of Hoſtility i in Alber of the rightful Heir of the Crown, which 
ofterwards obtained; this had not been Treaſon ; but e conver/a, thoſe that affite the Vſurper, though in 


the actual Poſſeſſion of the Crown, have {uftered' as Traitors; as appears by the Statute of 1 E. 4. and as 


was done upon the Afliſtants of H. 6. after his temporary Readeption ( of the Crown, in 10 E. 4- and 
39 H. 6. Hal. Hitt, P. C. 102, 103. 


all 


/ 
1 11 — 555 - * 
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2 AAS lah 4 
„ „ On oe * 3 


all other Advantages of Government, he may juſtly claim Returns of 


„ a. _ 


* ane 


* * 


8 — 1h e * 
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Duty, Allegiance, and SubjeQtion. TE | 25 ©: 
| Hawk. 36, It hath'been ſertled, that all: judicial Acts done by Hewry. the Sixth, 
| and the Au- while he was King, an allo-all Pardons of Felony and Charters of Deni- 
thorities there zation granted by him, were valid ; but that a Pardon made by E. 4. 
__ before he was actually King, was void even after he came to the Crown, 
Hal. Hiſt. The right Heir of the Crown, during ſuch Time as the Uſurper is in 
p. C. 104. plenary Foſſeſſion of it, and no Poſſeſſion thereof in the Heir is nov a 
King vithin this Act; as was the Caſe of che Houſe of York, during the 
_ plenary Poſſeſſion of the Crown in H. 4. H. g. H. 6. But. if the right 
Heir had once the Poſſeſſion of the Crown, as King, tho? an Uſurper had 
afterwards gotten the Poſſeſſion thereof, yet the other continues his Style, 
Title, and Claim thereto, and afterwards re-obtains the full Poſſeflion 
thereof; a Compaſſing the Death of the rightful Heir, during that In- 
terval, is a Compaſſing of the 9 5 Death within this Act; for he con- 
tinued a King ſtill, ua in Poſſeſſion of his Kingdom; which was the 
Caſe of E. 4. in that ſmall Interval wherein H. 6. re-obtained"the Crown; 
on the Caſe of E. 5. notwühſtanding the Uſurpatlon of his Uncle 
"I as reſolved by the Judges, in the Caſe of Sif El. (o) Yane, that 
Keling 14.15. King Car. 2. was King de falle as well as de Jure, from his Father's 
Keb. 315-, Death; and that therefore all thoſe who acted agaigſt and kept him out 
Feller fays, of Poffcfhon, in Obedience tothe (5) Powers then in Being, were Traitors, 
— ——_— the Court in this Caſe, involved in the Guilt of Treaſon, every Man in the Kingdom who 
had ated in a public: Station under a Gayernment pdllefiad is Fat for 12 Years together of Sovereign 
Power; and that Ld: Ch. J. Hale, when of high Rank at the Bar, took the Engagement © To be true and 
faithful to the Commonwealth of England, . avithout a King or Houſe of Lords.” This, in the Senſe of thiſs 
avho impoſed it, was 42 an 142 3 | ly Government, at leaſt for ſapportiog the - 
Abolition of it ; with regard o thoſe who took it, it might, upon the Principles of Sir H. Yane's 
Caſe; have been eafily improved into an overt Act of Treafon' againſt King Charles the Second. Foſt. 
Rep. 403.—( That no Perſon was in Poſſeſion of apy Sovercign Power known to our Laws, Hawk. 
P. C. 30. I a 1 | ” S Nenn n 4s 


By the 1 Mar. flat. 3. cap. 1. ſe. 3. The kingly Office of this 

f c Realm, and all Prerogative, Royal Power, Authorities, and Juriſ- 

(0 The 0 diction thereunta annexed; being inveſted in (c) either Male or Fe- 

Guten Re- mal, are as abſolutely inveſted in the one as the other.“ 

gent, as were | nate eee 1 2 
„2. Hal. Hit. P. C. 101. but a ti- 


dy 


"Mary and Q. Elizabeth, is a King within the 25 E. 3. fat. f. 
abr King, as the Huſband of a Queen Regnant, is not. 3 lf. 8. Hawk, P. C. 36. 


| By the 1 . & M. ſat. 2. cap. 2. fell. g. © Every Perſon that ſhall 
« he reconciled to, or hold Communion with, the See or Church of 
« Rane 3 or ſhall profeſs! the Popiſh Religion; or ſhall marry a Papiſt , 
. © ſhall be incapable to-inherit or enjoy. the Crown of this Realm and 
| 4% Jrelayd; and in ſuch Caſe the People (bal be abſolved of their Al- 
* Page 133 * legiance, and the Crown ſhall deſcend to.fuch Perſons, being Proteſt-- 
7 « ants, as ſhould haye:inherired the ſame, in caſe the Perſon fo recon- 
« ciled, c. were dead. B 
Apd by Se#.. 10. * Every King and Queen, who ſhall come to and ſuc- 
4 ceed-in the Imperial Crown of this Kingdom, ſhall, on the firſt Day of 
« the Meeting of the firſt Parliament, next after, his or her coming to the 
« Crown, ſitting in the Throne of the Houſe $f Peers, in the Preſence * 

« of the Lords and Commons, or at his or hey Coronation, before ſuch 

« Perſon as ſhall adminiſter the Coronation Oath, at the Time of taking 

« the ſaid Oath, (which ſhall firſt happen) make, "ſubſcribe, and repeat 
* the Declaration mentioned in the Statute 27 Car. 2. ſtat. 2. for preſerv- 
| Ge ETD | l | TI. 
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« ing tbe King's Perſon and Couernment, i diſabling Papiſis from filling in 
25 eil ber Houſe. f Parliament. 10 2 3. Ju; n ant : 24/10.Y, eL. 

The King, as King, cannot he a Miner; ſo that Grants, Leaſes, c / Dyer 209. 
made by him, though under Age, bind preſently, and cannot be avoided pl. 2. 
by him, either ee Minority, or when he chimes: of Ages for C fed. 
the Politic Rules of Government have thought it neceſſary, that he red 1 
who is to govern and manage» the: hole Kingdom, ſhould» never be \Loncafer. 
conſidered as a Minor. incapable; of governing himſelf and his own Co. Lit. 43. 
Affairs. ine oft 03 Rani taw en A ech: 1862 2d. bing liaw Yad Co. 27. 
11 Fn An Shea 
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1. That he is univerſal Occupant, and 1 


3 * i 
kn edit 0 eren SG nn u u nnen NO! een 5 FA FI 
e e 3 ; J | 
: 5 : . 4 892 oft; 7 e 5 — 1 he. N. 1 Tas 7 7 80 ? TY $7.1 * > 4 . 4 vw 1 
FE King by out Law is univerſal Occupant, and all Property is Co. Lit. 1. 
preſumed to have been originally in the Crown'; F and that he Par- Dyer 154. 


titioned it out in large Diſtricts to the great Men who had deſerved well Bendl. 235. 
of him in the Wars, and were able to adviſe him in Time of Peace. 8 
Hence it is ſaid, that the King hath the direct Dominion; and that aal! 
Lands are holden Ne e e From bs Kere e t , 


. Wanne,, e "1 | 2 . 1 n | BE ens hp C17 3 wr Ot f » © #5 
adopted by the Conſtitution to anſwer the Ends of Goverhment,' but for the Good'of the Pebple 7 eat 
Object of the Law and Conſlitution of this Country. The Right of the Peo le of Bagland to! their Pro- 


- Hence it is, that if the Sea leaves any Shore by a: ſudden falling off of Dyer 326. 
the Water, ſuch, derelict; Lands belong to the King; but if a'Man's: 2 Rol. Abr. 


Lands, lying to the Sea, are increaſed by inſenſible Degrees, chey belong 7. 
to the Soil adjoining. | | N 


So if a River, fo far as there is a Flux of the Sea, leaves its Channel, 2 Rol. Abr. 
it belongs to the King; for the Engliſh Sea and Channels belong to the W 
King ; and he hath a Property in the Soil, having never diſtribured-them 
e nvodmw gated anens Tall £6 162607 

But if a River, in which there is no Tide, ſhould leave its Bed, its be- 2 Rol. Abr. 
longs to the Owners on both Sides; for they have in that Caſe the Pro- 170. 88 
perty of the Soil; this being no original Part or Appendix to the Sea, 
but diſtributed out as other Lands. TT | | EE >, 

If Land be drowned, and ſo continue for divers Vears; if it be after 8 Co. Sir 
regained, every Owner ſhall have his Intereſt again, if it can be known in Bao.” 

by the Boundaries. ei WN 28 f 45 ; ** Wise 20” FE 2055 8 ringtos s Caſe, 

It is ſaid that there is a Cuſtom in Lincolnſhire, that the Lords of 2 Mod. 107 
| Manors ſhall have derelit Lands ; and that ſuch is a reaſonable Cuſtom q . 
for if the Sea waſh away the Lands of the Subject, he can have no Recom- 
pence, unleſs he ſnould be intitled to what he'fregains from the Sea. 

Joformation by Exgliſo Bill ia the Exchequer Chamber for one hun- * Page 1 
dred Acres of derelict Lands in Lincolnſbire; the Caſe was this : K. Ja. 1. 2 * Oy 
Eterna General v. Sir Pd wes 4c 
granted | 
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| Nec nam tatum illud fundum es ſalum et terras ſuas contigue adjacen to the 


— 


Co. Lit. 13, 


no Eſcheat. 
Owen 87. 

2 Inſt, 64. 
Keilw. 104. 
2 Rol. Rep. 
$-_ 

4 loft, 224. 


2 Inſt. 64. 5 


Oro. Eliz. 120. 
May v. Streth, 


Page 155 


preſs Words; and in the Letters Patent there was the ſollowing Clauſe, 


0 
Neu O rt, was ſo particular in this Caſe, as if intended to cure all De- 
fects; and that the King's Grants ought to be conſtrued liberally, as moſt 
for bis Honour: Fet n being urgeg on the other Side, that theſe Words 


If the King's Tenant dies without Heir, the Lands ſhall eſcheat and 
revert again to the Crown; but the Lands holden of any (3) other Lord 
ſhal}, for Want of the Heirs of the Tenant, eſcheat to the Lord. 


Geber the Layd-hy Rirhens is in che Bel. and cannce vouch. 1 Co. 1. 


I Lands held af the King as of an Honour come to him by a common 
Eſcheat, as the Tenants dying without. Heir, or committing Felony, 
fee Toandare Pars: of the; Honour; otherwiſe if forfeited: for Treafon, 
for then it comes to the: King by reaſon of his Perſon and Crown; and 
if he grants them over, Gr. the: Patentee ſhall' hold: of the King: in 
ef, | f Foot $9110 ee 
It was found: by ſpecial Verdict, that the Prior of Merton was ſeiſed 
gf, a. Houſe in, Southwark. held: of! the Archbiſhop of Canterbury, as of 
his Borough of Southwark ; and 30 Hen. 8. ſurrenders it to the King 
who, granted the ſaid Meſſuage andi divers: other Lands in London, 
dieſrx and, Efprs to. J. S. and his Heirs, to hold of him in Li- 
berg, Burgagia, hy Fealty, for all Services and: Demands, and not iv 
Capite; that afterwards: Q Mar. granted the Manor and Borough of 
Soutbwaxk,.to the Mayor and Commonalty of London; and the Tenant 
of the ſaid. Meſſuage died! without Iſſue; and the Queſtion was, -whe- 
ther Q. Eli. or the Patentees of the Borough ſhould have the Eſcheat; 
Hand adjudged for the Queen; for the firſt Patentee of the Menge 
2361811 e held 


Prerogative. 


held it __ the Quetn 3 in n Beer in Capite, as of a Seigriory in 0 3 and 
the Words in libero Burgagio are merely void; for the Land out of the 
Borough cannot be held in libero Burgagio: and there ſhall not be ſeveral 
Tenures; for one Tenure was reſerved by the King for all; and there. 
fore of Neceſſity it ſhall: be a Tenure in Socage of the King. * 

Upon an Attainder of High Treaſon, the King by his Prerogative co. Lit. 3. 
ſhall have all the Lands of Inheritance whereof the Offender was ſeiſed 3 Inſt. 19. 
in his own Right; and alſo all Rights of (a) Entry to Lands in the (a) But a | 
Hands of a Diſſeiſor or other Wrong Doer; tho? ſuck Lands are holden Right of Ac- 
of another; but, in Cafe of Petit Treaſon. and Felony, they go to the tion which 
Lord of whom they are holden; for the Blood being corrupted. ſo that conſiſts only 


no Perſon can repreſent him, it is the ſame as if * had died without 1 5 
Heir ; and conſequetly the Lord is is in 1 by Eſcheat. l ie 100813 Obs 


2. 

But the Lord cannot enter into the Lands holden of him upon, an Ef- Stamf. P. C. 
cheat for Petit Treaſon or Felony, without a ſpecial Grant; till it ap- 191. 

ars by due Proceſs that the King hath had his Hees of the Lear, | 

y; and Waſte. 

If one attainted of Felony commits Treaſon afterwards, and is thereof 
attainted, as he may be, becauſe the Offence is of a higher Nature than 
Felonys yet this ſhall not diveſt the Right of Eſcheat, Which by the 
Felony was lawfully-veſted in the Lord, contraty to the Opinion of 
Stam 70 for the Act of the Party mall not diveſt the lawful Eſcheat of. 7 8 
the Lord. FTP | 
If one ſeiſed in Fee of a Fair, Market, Common, Rent-Charge or 3 af. TY 
Seck, Warren, Corrody, or other Inheritance not eden is attainteti 
of Felony, the King ſhall have the Profits. of the m during his Liſe ; 
but after his Death they cannot deſcend, becaute hi his Blood is corr * 
nor eſcheat, becauſe not holden ; but periſh and are extin& by & in 
Law. 
If a Man grant: an Advowlon it grofi:to-anctticr/in Fer, and the pul. Abr. 816 
Grantee die N Heir, it 3 that Thing ſhall 2 to the Grantor, Comp. In- f 

not being held of any Man; for tis a, that cangot vaniſh, but cumb. 75. 
ougbt gf in fome Ferſon; but in 1 9 7 0G if theG Grantor cannot have 


it, the King, ſhall have it as Supreme Fatto; ang for that Reaſon og. 
to > preſen where none ha hath R 


5 5 + on 
fa Diſſeiſor makes a eas 01 or dies Kitt 7 — the Dit. Coli.a68 br 
ſeiſee dies without Heir, there-ſhall. he, no Eſoheat, becauſe the Lord hath 
a Tenant by Tule. | 
Though the. Lord hath. not. been eile of & Services. within the Time GO 11. 
of Limitatiqu, jet if the Tenant. 955 without Heir, the Land ſhall eſ- 


cheat; for at the Time of the Kſcheat the: Seignoty remained, though. 
Seilin. or; the Services was: wanting, 


If an Infant or Nan Campo in 480 make eee der de 


5 It, 113. 


FN 
har > 
. 
22 


without Heir, (+4) the Land all not eſcheat; otheryile if made by Ler- b) TY 
ter of Attorney, for then the Feoffment is voi. Pl. 3. S. P. 


ſe the 
navt by. Tita If J. J. covey: Lande 
e ee ee 


2 1 que 7 70% dies without Heirs, 2were, Whether the Lands ſhall. eſcheat or ith the T 
— IF the-Editor is not miſtaken it was determined ſothe Vears Ac in = in the Caſe —_ 


fi rand: Fheat, that the Truſtee ſhould hold cill the. Ne N As 595 we hath in the 
Truſtee, its Tenant.)J N 


Agua $414 re 7 £144 en 94 


If be „de bath Til aa Wir as Eee pt Hbmage o „ Feali c Ia. 68. 
of the Tenant, this will bar him ; otherwiſe 1 Sense ag 
aant n. 2 Bailiff. | % bout 


" +" © 
1 ? . * 3 5 
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P2 erogative. 


Co. Lit. 268, If there A Laid And Wat ft the ober is -difleifed, aud ed 
5 Diſſeiſſee dies without Heir; and after the Lord accepts the Rent from 
the Diſſriſor, this is no Bar to N Pere if be ws WA the Dif-" 
ſeiſor for the Rent. | - 
page 136 But if, after Title of Eſcheat Arwed the: Diſiſor makes e a Peoff- 
Co. Lit. 268. ment or dies ſeiſed, the eee ger of che Rent from che Feoffee or 
Heir, will be:a Bar. C1 40204 air Het 
If one leaſe a Manor for Life or Fein and u — Ghee (4) 
2 Inſt. 146. inis belongs to the Manor held in Farm; and for which the Leſſor ſnall 
Vea of de have a General Writ, and ſuppoſe a Leaſe by him e of the Lands 


Tenant for .. elohrated, and maintain it by the Special Waben > in f % 
Life, the Leſ- a Tony 1G 
ſor may have a Writ of Eſcheat, Ke the Words of hs Writ are rok, vir. that the Tenant hos died, a; : 


ww +44 


held the Lands of him. Keilw. 114. . The W comes in Lieu of n Co. 122. 


® 


r r F&S1.TH 
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Co. 10 6 15 b. ooh ed 5 1 the Lord T e be hea, fo becauſe x 22 
ft « 8. fice is properly to (e) look to Rs Want and other Caſualties . 
to be choſen belonging to the Crown, Ade | ; 


4 
7 * 


by the Chan- | 7 09 Aft FT 
ci or, Se. as Shevlts f by 12 F. 4 4. e. 9. - muſt have a 1 8800 in the "Mn County worth 20 J. per tow: > 
by the 1 H. 8. c. 8. muſt Have: 40 Marks yearly by the Statute 14 E. 3. ft. 1. e. 8. there ſhal! 
be as many Eſcheators as when King Edward came to the Crown, wiz. one in every 'Coonty. But an- 
ciently there were but 78 one on this Side Trent, and the other beyond Trent, but the y had Sub- 


eſcheaters. Co. Lit. 13. b. (e) To e * ol caſual Profits, and * them i into the King 5 Hangs, i that Y 
they 880 ny anſwered to o him, Ki Lit, 96.0 » 
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Vern, 357. It the Jnbetitajes ef "Lads" eher to his Kiki” e ke is in 


Art. Gen. v. the Poſt, yer he ſhall' have a Term that was limited to attend the In- 4 
Thruxton. heritance. CGOte r 71 * eil 2 9 * 
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=; 3. Of tir: Prerogative in Seas and dae Rivers. 
Seld. Mar. | Jil aniverſtly greed, that the King hath the Sovereign Dominion 
Cl. 251, Cc. in all Seas and great Rivers; which is plain from Selden's Account of the 
I * Abr. 168, aricient' Saxons who dealt very ſuccefsfully in all naval Affairs, and : 
19444 b. 1c6. therefore the Territories of the Engli 0 Seas and Rivers always reſided 1 in 
60 5 C * ; 
th | ; 10 Co. 141. the Ein 1 n „ Sha 
if j Dyer 326. Asd as the King hath a Prejogktive in the Seas, fo hath he likewiſe 
605 2 Rol. Abr. a Right to the Fiſhery and to the Soil; ſo that if a River as far as chere 5 
N | „ js A Flux of the Sea leaves its Channel, it belongs to the King. 
Hence the Admitalty Court, which is a Court for all Maritime Chuſes | 
4 4 Tot. 145 Or Manters atifing upon the High Sea, is deemed the King's Court; and 
| x * 5 its Joriſdiction derived from him who protects his Subjecks from Pirates, 
Court and and provides for the Security of T5 and Navigation. | 


its Joriſdice „ L %% n . HTS! 18 
tion, and bots far it extends, wide Ti:le Court of Htmiraliy. reg (ht ; mode trig 


** 


10 Co. 141. 0 From che King's Dominion over the Seas it was holden, that the King. 
Caſe of lle ag Protector and Guardian of the Seas might, before any Stature made 
15 | of SW "of: Commiſſions; "of . Sewers, provide againſt Inundations by Lands, 
Fi | | Banks, c., and that he had a Prerogative herein as well as in e e 
= | | his Subjects from Pirates, Ec, . 
f 8E. 4. 18,19. But notwithſtanding the King's Prerogative in Seas and Navigable 
| Bio. Cum Rivers, yet t hath been always held, that a Subject may fiſh in the Sea; 
"A Bar. _ which being a Matter of Common Ri ht, and the Means of Livelihood, 


= . Mod. 105%. and for the Good of the a h, cannot be reſtrained by Grant 
= | 5 2 Salk, 637. OT, Preſcription. | 


pl. 4 | e | Alſo 
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| Alto it is held, that every Subject of commen Nh _ Gi with 6 Mod. 74, 
lawful-Nets; Se. in] a, MarigablerRinee ma, wells gin aid the: Nen pe 
ut the 


King's Grant cannot bar them thereo rown bah d. has- a Right Matthews. 


Royal. Fiſd a9 th thing ap may grant... Sk 357 
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BE gs OF bis een 2 d a Bord bib, ks © . age: 1 5 


50 72 70 y 9444 


- This King, as 2 tpal'Sign and — Die 7 eo. 16. 
of the Seas, hath ſeveral Cteatures reſerved! to him under.the-Denamin - 
nation of Royal Creatures, as Swans, Sturgeons, and Whales 3 I 1 bo 
ate the Natives, of, Seas. and, Rwers. eit nel 

But a Subject may have a Property i in Swans three Mariner of W 3 
» Firſt, by the Acquiſition of tame Swans; viz. by buying fine 7 Co. 16. b. 


Swans, ar by Grant of the King of, xild Swans, and tamin - 
e e eee e Yin den where 2 2 


ares as of any other tame Animal. 


lf he Cock Swans of one. Man get; jpto. the joy, of 1 5 7 Co. 15. 4. 
hy the Cuſtom af ene bad 950 72 
follow the Female. Nn com mag | 
this is founded ang Naser © Ter gan Maderaric 
of Creatures, chat they will nat wi ps 9 | 
they yore te de ee SOUS ATR be pt | 
A Cuſtom that the-Qwaer gf Swans. Dave 

Ounerof 1 Mam I has heen Rad. go 

Swan chat are. not ste Ring May Stray in lag bee 
other Creatures 1 and Man may praſcribe 20 ee b 


another Manor. 8 i” low t 
Secondly, the Property of wild Swans may 1 in che Sad Sub W a 785 Ei 
Grant of Swan-Mark from the King; fur, -in.this:Caf, all — SW s 
mark with ſuch Mark ſhall be the Subjects whereſoever they fly. 
A Gan- Mar may: be geamed over as well az-the; Privilege: uf Park 7 c. . i 
e Warren Eben 45 N ee ee egg f rages $A ch 
1 rde 22 E. 4. ap. 6. No Perſpn, other thano tho Son of 7 — du 
; ſhall have any Marl er Game of Swans, enckpt he havg Lands 
by & rechold, to the yearly Value of fie Marks; and if any Perſon, 
Lands to che fald carly Value, ſhall have ang ſuch 
_—— or Game, it hall be "lawful to any of the King's Subjects, 
50 Heviüg Lands to the ſaid Valuey to ſeiae the Swhas as farfeit:;. mhergof 
10% 8 4 King hall have che one Sar aan mien 
« other.” | | Pra sid 10 
Nirdly, Swans maybe the Subjects rations Priwilopii; 3 — if che King 7 Go. 1. 
grants to the Subject the Glime ale Swan in ſuch a Mega Nn 
ſöch Cafe, the Sudeet cannot brivg a6 Action of Treſpaſs, ware Mf Te 
favs ic mu feen, or gignent for a Man rannot cel} i rbat hig 00% nas, 4 
| S : hath ah during | | 


reular Ovcupancy and PoileGionin m 


in? 305 BN . 2 i A. 2334 En b. 


If a Man take away ar, marked or pinioned, n Silo: —_— a Hank. P. C. 


pane if Ny be kept ah 5 80, Wy River, it 2 94. 
e King al bays Teck, of the reat Sturgeons Molloy 291. 
n ; Tye in 5 | 


taken in he Sea a = ewhere en 
Places ME, of = ne. Wa ; 


* 


, . * 


* 74 "IIS! 75 : AK * ji | ; 
20 on a NE dame MI ath. 0 " . A148 

33 «7% p< { on Rey 5 = . en 

| 1 Iv IG Bohn a” go? SIE SG ODS"? J ve has ; 230: fe 4 

IS | . \ 7 1 

e ee K TORICET: 3- Ke 

s Bis - 128 ” 8 K S8 2 7 19 12855 #5 pe $44 

q * (s „ 

E141 p : 

8 cds 


moons eee "By tha e Crowo . 


— 9 1 — — — — 


Carter 90. 


117,132,141. 


„ ll... 


Pꝛerogative. 


page 138 b * 65 Of his Predogutve in Beacon and Light-Houſes, 


4 Inſt. 148. It is h agreed, that the King only has a Prerogative i in (a) Bes. 
12 Co. 13. cons and Light-Houſes ; and that he may erect any ſuch, and in ſuch 
3 90. Places as will be moſt convenient for the Safety and Preſervation of 
3 Lal og Ships, Mariners, and Navigation; alſo it ſeems to be the better Opi- 


(a) Before nion, that this being for the publick: Utility, and one of the Preroga- 


the Reign of tives that he is intruſted with for the Safety of the whole Realm, he may 


_ 8 ere& ſuch Beacon, Cc. as well in the Soil or Ground of a Subject as 


Stacks of in that of the owns « and that he Ay do this vithout the abe 


Wood ſet Conſent. , Bun e tar torr | 
upon high 


Places, which were fired when the 1 was deſcried; but in his Reign, Pich-Boxes w were inſtead o theſe 
Stacks of Wood ſet | 1 and this is Properly a Beacon. 4 _ "up, 


: 


Vide the Au- 5 it is dear, that the Sobſen hath not any rewe to Re any 
ago oh fach Beacon, &c. without the King's Licence and Authority for that 
ra, an , Pur ſe. : j 

"Bot by the 8"Elz. it is eriatled; « "That the Maſter, Wardens And 
1 Aſſiſtants of the Thins Houſe oy Deptford Strond, ſhall and may law. 
« fully from Time tc Time at their Will and Pleaſure, and” at- their 
5 Colts, make, erect Ad ſer up ſuch and fo many Beacons, Marks, and 
I Refotvea * (5) Signs for the Sed, in te Sea-Shores' and Upland near the Sea 
OK Wo ©; Coaſts or Forelatids of the Sea only, for Sea-Marks, as to them ſhall 
Ch. Juſtices,” « ſeem meet; dre, / the Dan Danger may be avoided, and the Ships the 
Att. and Sol. 4c better come to their Pris; and All fich Beacons, Matks, and Signs 16 
Geo; that this , by them to be erected, ſhall be continued. renewed,” and ' maintained 
AG 3 be from Time ts Time at the Coſts and GER of the 110 Ter 
as well to 4 
r e 
a the Night, : 3 Hl 8 N 5 93 
GA Ne Oe. Wos bey. alte in Marg V 

421 Orv 2122 

Vid Tide And whongh: by: the Gr Lawn none ** the OE. ** — 
Court of Ad. Beacons, Light-Houſes and Sea-Marks, yet of later Times, by Letters 
e Patent granted to tht Lord High Admiral, he hath Power to etect 
| Beacon, Sta- Marks and Signs for the Sea; which Power, is now, veſted 

in che Lords of the Admiralty. 


Sid. 158. And cherefore à Suit for the Profics of ü the Beaconage of a Rock in the | 


Croſs v. Liggs. Sca heu in Coruwal, may be in the Court of Admiralty ; for as the 
Profits of the Beacons belong to the Admiral, ſo the Suit for them ought 
to be an his Court j though the Rock be the Freehold of another. and Fart 
of his Inheritance. 


Raym, 448, I1ti Ruch been reſolved, that an Order or Decree for railing a 99 


tbe Caſe of repairingia Beacon, without ſetting forth, that it was in Decay or out of 


the Town of 


Mine bel ſea. Repair, ie good, an that it would be dangerous to wait till. it became in 


Decay: the Conſequence of/ which would be, that there would be no 
Beacom in the mean Time and: during che Reparation; beſides that it gan 
not be preſumed that the Parties who contribute to Os Tax will tax them- 
N web dan nneceſſuriby. Ham. 43 10 Eofarrm _ aig os do 6 11 
. | ⁰õ̃ = in VIA 2 12 10 1301 4 1 Nc 2 1 „ ict: 
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Gro. Jur. Belli By the Common Law the King hath 4 ch Right to 


> la 16, Wrecks; and his Prerogative herein is founded on the Dominion he 
Molloy Al, has dver "Ws Seas; and being Sovereign thereof, and Protector of 


| Moor 224. Ships 


Ships, _—_ Mariners, he is intitled to, the derelict 7 25 of the. der: * Page . 59 
Wes which is the more reaſonable, : as it is a a Means of preventin 
batbatous Cuſtom of deſtroying, Perſons who in Shipwrecks ergech hk 
| Shore, | by. removing the Temptations to Inhumanity. 

There are four Sotts of ſhipwrecked Goods, Flotſham, Telſham, Ten, 
and Wreck. 


 Hlothham, \ is 2 4 the Ship is ſplit, and the Goods Goat x po the Wa: * 
ter between High and Low Water Mark. 


Jeiſbam, is when the Ship 1 is in Danger to be drowned, and for FEW! 
the 1 the Goods 75 caſt into the Ses. 
Ligam, Lagan or Li gan, is when the heavy Goods are caſt into the 
Sea with a Buoy, that the Mariners may know where to retake them. 15 
_ Wreck, is where Goods ſhipwrecked are caſt upon the Land. . 
The Flotſham, Tetſham and Liga, do. in Sbipwfecks belong to hs 5 Co. 106; 
King as well as the rect; for when the Mariners are caſt away, there 
is the ſame Reaſon that che er v ſhould take Place 1 in theſe Goods 
as in the Wreck, _ 
But though the King "hath a 'Preroga 12 berein, ) tt Wreck may Py in 5.0. 10. 
A p, July by Grant or Freter 3 but if the ub ect preſcribes in 
MNxrect alone, he ſhall not have Flotſham, Ferſham or 1 for the King's 
Grant ſhall not be taken to be mote. > extenſive than the Mere Import of 
the Words will bear. 
Goods, are ſaid to Babe e at Common Law when there Ire 10 Marks 2 loft, 167. 
or Signs of their Property whereby to prove an Owner; which andiently, . 
and before the Methods of rading were well known, was very Aifft 
cult to do; unleſs ſame living Animal eſcaped to the Shore, WI ereb / 
they might take the Tokens of a Property. Hence ancient Authors Brad lib Js 
define it to be no Wreck if a Dog or a Cat chaps A 2 1 n fol. 120. 
Signs were placed ↄn the g ;00ds x ereby they m wil, „ 
becauſe. this Prerogative of Wreck was abuſed, to > the Prejudice of th 
Merchant, the Statute, W, n., 3 1100 Nag Oo 4. has; provide that if 2 
Dog or Ct eſe alive (which i WH 920 ſe Caſes they took to. be the inoſt 
certain Proofs o ie Jr Sheriff, Coroner or Lord of the 
Ile might claim them ; and if the 1725 ner. I de bis Claim with- 
in a * = Days he mould have nn othe twiſe they remained 


to The 
1 of, a Dog ot Cat ate 60% for Exaniples;/ for if ay lr. 2 lat, 167. 
ing Thing eſcapes, the Claim may be made. 

If the Mariners are purſued by Enemies, and come Amore and ave 2 fakt. 167 
the empty floating Ship. vhich comes to Land without, any Ferſan⸗ yes. Mee It 
ſhall they claim the Ship when it comes on Shorre. 

The Year and the Day mentioned in the Statute, ſhall be from the Int. 168. 
Time of the Seiſure; for from the Time of Seiſure there is a Noto- 
rietyy in order for the Party to make his Claim. 20A, cl ) | 
But the Property is in the King or the Lord of the Manor, har ry 5 Co, WT 
all but che right Ownet, from the Time that the Geads iguch Land. 

even before Seiſure; for the King's Intereſt herein is different ferm 
chat of another Occupant, ho only acquires-a Right by the Seiſufg on 
for he is Agcroſhed, wich-this Taten in onder bad m—_— EY. 2 
| Ocaypant,” + 105 Vat To üs bas : 9 7 
If the Quner dies vithiag the Lear and the Day, his Executor or 2 Inſt. 168, 
Adminiſtrators may make Claim theteta; becauſe it is; dot limited by. 
thet$racure to the Owner at the Time of che Wreck. 
This Law extends not. only to Wreek but to Flatham, Febam, and + Page 160 
g Len dut the Wreck muſt be claimed by Action at (a) Common L. 5 Co. Wi, 
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2 Inſt, 168, If W 
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„that by the Colamon Law:'the King hh a Pre- 
a. Mines bf Geld and Silver and 
n the Earth; and that he is in- 


2 Rol. Abr. rogative in ioc ie Arge de. N. 
eile bf Gold "aid Ser mid“ 
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Alfa this Prerogative is given to the King as a neceſlary Conſequence | 

pike Power of Wir and Peace s for there din dena Wars made witheur fr 25 
0 we ar and Peace; for there can be no Wars made without frequentiy 
the Expence and Conſumption of Treaſure, called. the 


Sinews of 


BE. 6921 | ; War. Co. Lit. 90. b. 11 Co. . 2 Rol. Rep. 298. 


—— 


Beſides it was thought, that if any other Perſons had the Power of Plow. 316. 
Mines of Gold and Silver, they might by theſe immenſe Treafures 
too formidable, and wreſt that Authority from the King which was de- 
. poſited in his Hands only, | 3 ny 
he Ufe and Neceſfity of Money aroſe from the Nature of Trade; Cotton 4 

but more eſpecially from this, that the ſeveral Provifions of Life are Lt Coin. 
in their own Nature periſhable, and not to be laid up in Specie ; this 
made it neceſſary that fome Things ſhould be fixed on to paſs as Tick- 
ets of Credit in Exchange for thoſe Commodities; hence the Thing 

agreed on muſt have theſe Qualities z 1ſt, It muſt be durable, becauſe 
otherwiſe it would not be more eaſily laid up than the Provifions them- 

ſelves; 2dhj, It muſt be fcarce, that a little of it might ſerve to be 

carried from Place to Place in order to fupply Men's ſeveral Occa- 

ſions ; and upon theſe two Accounts Gold and Silver were pitched 

on as the two Metals moſt ſcarce and moſt durable, and therefore 

beft able to anſwer both the Purpoſes. If therefore Gold and Silver be 
taken up as the Meaſures of all other Things, it follows, that the 
Compariſon of their Value will ftand thus; when the Labour ſpent 
in digging, refining, and importing an Ounce of Silver, is equal to the 
Labour in ſowing, reaping, and threſhing of a Buſhel of Corn, then 
is an Ounce of Silver equal to a Buſhel of Corn; the Induſtry in the 
acquiring is equal, and conſequently Mens Property in them is the 
ſame, that is, their Values are equal; for if the Corn be more plenty 
than the Silver, then a Buſhel and a half of Corn will poſſibly. be worth | 
an Ounce of Silver; if on the other Hand, the Silver be more plenty 
than the Corn, then poſſibly an Ounce and a half of Silver will amount 
to no more than a Buſhel of Corn; and what is done by coining of 
Silver is no more than aſcertaining the Value of ſeveral Pieces in order 
for Commerce; as that the Crown ſhall contain an Ounce and the like, 
that the People may not be compelled to uſe their Scale and Touchſtone 
on every Bargain. 32 F 5 h 
The Policy io relation to the Coin is, that the Value remains unal- 7:4 of Coir. 
terable; for the Standard cannot be varied without - manifeſt Injuſtice ; 
as ſuppoſe a Man contracts for ten Crowns, which is equal to ten 
Ounces of Silver, that ſuppoſe equal to ten Buſhels of Corn, and before 
Payment the publick Standard ſhould alter; for Inſtance, that the 
Crown were leſſened to half an Ounce, and yet we ſuppoſe that the In- 
duſtry in the Acquirement is the ſame in relation to the Ounce of Silver 
and the Buſhel of Corn; it then follows that the ten Crowns paid in pub- 

lick Money will be equal to but five Buſhels of Corn, and conſequently 
the Man by the publick Act will loſe half the Value in which he had a 
Property, by the Contract: So in Caſes of foreign Trade your * Page 162 
| £0 14-4 eaſure 
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Commerce almoſt through the World ; it conſiſts principally of three Parts; 1. The Materials whereof it 
is made; 2. The Deuomination or extrinſic Value; 3. The Impreſſion or Stamp. Hal, Hiſt. P. C. 188. 
Sir John Davis mentions ſix Things as Eſſentials to the Legitimation of Coin; 1. Weight; 2. Fine- 
neſs; 3. Impreſſion; 4. Denomination; 5. Authority of the Prince; 6. Proclamation, Davis 19. in 


the Caſe of mixed Money which laſt, viz, the Proclamation, is not always neceſſary to the Legitimation, 


ſays my Ld. Ch. J. Hal; for the Currency of Money is a Queſtion of Fa&, and may be proved by the 
Officers of the Mint or their Indenture, on an Indictment for Clipping and Counterfeiting the King's Coin. 
Hal. Hiſt. P. C. 196. 2 Salk. 446. S. P. i 
Vol. IV. | Y y 
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Hal. Hiſt. 
P. C. 192. 
(a) Though 
it be not ab- 
ſolutely an 

Imbaſement 
of the Coin 
in the Spe- 
cies, yet it 


bath very near the ſame Effet, Hal. Hiſt. P. C. 194. 


Fal. Hiſt. 


P. C. 192. 
Dav. 18. 

2 Rol. Abr. 
166. 


P. C. 194. 


. debet, but fadtum valet © 


Hob. 270. 
Courteen's 


Caſe, and 


Poph. 149- 


where it is 


held, that ingroſling a great Quantity of Money is an Offence; E ue Rol. Rep. 299. 


Plow. 323. 
2 laſt. 578. 


12 Co. 12. 


Plow. 323, 
328, 336. 


and belong to the King; as likewiſe for the following Reaſon, that the 


| Meaſure of Commerce is the intrinſic Value of the Silver or Gold, there 
can be no Variation of ſuch Meaſure without Injuſtice, _ | 

that my Lord Coke ſeEms.to be of Opinion, that the Alteration of Money 
in Weight or Allay cannot be without an Act of Parliament; and in 


this grounds his Opinion on the Statutes of 25 E. . cap. 13. and 9 H. 5. 
A cap. 6. but herein the Law ſeems to be as 


. King, and he alone, ſets the Weight, the Alloy, the denominated Value 
of all Coin; and this is done commonly by Indenture between the King 
2. He may by his Proclamation legitimate foreign Coin, and make it 

Current Money of this Kingdom according to the Value impoſed by ſuch 
Proclamation; but the Counterfeiting ſuch Money was not Treaſon till 
the Statute of 1 Mar. cap. 6. made it ſo; nor the Clipping, Waſhing, 
Impairing thereof was not Treaſon till 5 Eliz. cap. 11. and 18 Eliz. cap. 1. 


King by Proclamation. 


before 3 namely to mix the Species of Money with an Allay below the 
Standard. e uk 1 


Hal. Hiſt. 


Perſons for tranſporting large Quantities of Money, being againſt the 


of Tin and Copper belong to the Subject; for by none of the abovemen- 


8 F : * 


And indeed the keeping to the common Standard is of that Importance, 


id down by my Lord 


1. That at the firſt Infliturion of any Coin withio this Kingdom, the 


4 my 


and the Maſter of the Mint. 


but all rheſe Statutes allow the Power of Legitimation thereof to the 


7 


3. He may inhanſe the external Denomination of any Coin already 
eſtabliſned, by his Proclamation; and thus it hath been gradually done 
almoſt in all Ages (a); this is ſometimes called Imbaſing of Coin and 
ſometimes Inhanſing of it; and it is both; it is an Inhanſing of Coin in 
reſpe& of the intrinſick Value or Denomination, but an Imbaſing in re- 
ſpe& of the intrinſick Value; as for Inſtance, when in the Time of E. 4. 


a Noble was raiſed to a higher Rate by twenty Pence. 


4. He may by his Prerogative imbaſe the Species or Material of the 
Coin, and yet keep it up in the ſame denominated or extrinſic Value as 


As to my Lord Coke's Opinion, all he ſays that can be inferred from 
it is, that it is not ſafe nor honourable for the King to debaſe his Coin 
below Sterling; and that if it be at any Time done, it is fit to be done 
by Aſſent of Parliament; but certainly all it concludes is that eri non 


From the King's Prerogative in Coins it hath been adjudged, that 
at Common Law, and without any Statute, an Information lay againſt 


Policy of the State and Government. 


But though Mines of Gold and Silver belong to the King, yet Mines 


tioned Reaſons are theſe to be annexed to the Crown, 

But herein there hath been a great Queſtion, viz. Whether if the 
Mine of Copper of Tin contained Gold or Silver, as they often do, 
whoſe it ſhould' be, the King's or the Subject's? And the Judges here 
made a very extended Conſtruction, and held, that Gold and Silver be- 
ing the nobler and more valuable Metals ſhould attract the leſs valuable, 


King's Property cannot be held in Jointure with the Subject, and that the 
King's Property, though ever ſo ſmall, ſhall not be loſt by Mixture with 

„ | 9 85 e ee 
But 
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But upon this Caſe the Reporter very juſtly obſerves, that in all baſe » Page 16 
Metals of Copper, Tin, Sc. there is a Mixture of Gold and Silver, pj,,, 5 

which Mixture is of no Value in Compariſon: to the other Metal, and . 

the Gold or Silver is the Life of the Mine, without which it cannot 

be worked; ſo that this was declaring all Copper and Tin Mines in the 

King. 5350 . . 5 5 

6 Ang therefore by the Statute 1 Will. & Mar. ſtat. 1. cap. 30. ſeft. 4. 

it is enacted, That no Mine of Copper, Tin, Iron or Lead, ſhall be 

« adjudged a Royal Mine, although Gold or Silver may be extracted out 

« of the ſame,” Ent e I ae tg | | 88 

And by the 5 Will. & Mar. cap. 6. ſef. 2. All Proprietors of 

Mines wherein any Ore ſhall be found in which there is Copper, Tin, 

<< Tron or Lead, ſhall hold and enjoy the ſame, notwithſtanding that ſuch 

« Mines or Ores ſhall be claimed to be Royal Mines; Provided that 

<« their Majeſties, and all claiming Royal Mines under them, may have 

“ the Ore of ſuch Mines (other than Tin Ore in the Counties of Devon 

« and Cornwal) paying to the Proprietors within thirty Days after the 

« Ore is laid on the Banks, and before the ſame is removed, the Rates 

« following, viz. for all Ore waſhed wherein is Copper, 16/7. per Ton; 

c and for all Ore waſhed wherein there is Tin, 40s. per Ton; and for 

& all Ore waſhed wherein there is Iron, 40 5. per Ton; and for all Ore 

* waſhed wherein there is Lead, 9 J. per Ton; and in Default of Pay- 

«© ment it ſhall be lawful for the Proprietors to diſpoſe of the Ore.” K 
The King by expreſs Words may grant away Royal Mines as well as Plow. 336. 
inveſt a Subject with any Property in the aforementioned Chattels, but & wie poftea; 
then it muſt be by expreſs Words; for if the King grants to J. S. Lands 

and the Mines therein contained, and Royal Mines are found in them, 

they ſhall not paſs to the Subject; for the King's Grant ſhall not be 

taken to a double Intent, becauſe they are Records that ought to have 
the ſtriteſt Truth and Certainty; and the moſt obvious Intent is, that 
they ſhould only paſs the common Mines that are grantable to a common 

Perſon. NS e WE Opry rt | 
It hath been held by the Judges aſſembled at Serjean!'s' Inn, that the 12 Co. 12, 
King may enter into any Man's Ground and dig Salt-petre for making 
of Gunpowder; and that the King hath a Prerogative herein, being 
neceſſary for the Safety of the Realm, although it be a Thing of a new 

Invention. | | STEEL INS. 7 5 | 

And herein my Lord Coke obſerves, 1f, That it muſt be done with as 12 Co. 13, 14. 
much Conveniency and as little to the Prejudice of the Owner of the 
Ground as poſſible; and conſequently that the Digging in a Man's Houſe, 

Barn, Outhouſe, Fc. or weakening the Walls of any ſuch Houſe, Sc. 

is unlawful. 8 | | ö 
2. That the Soil or Ground muſt be made and left as commodious to 12 Co. 12. 
the Owner as it was before. e | 5 | 

3. That this is in Nature of a Purveyance, and an Incident inſepara- 12 Co. 13: 
ble to the Crown, and cannot be granted, demiſed or transferred over to 
VVVVVVAVVVVTVVT 7 5 

4. That the Owner of the Land cannot be reſtrained from digging 12 Co. 14. 
and making Salt-petre z the King not having an Intereſt in it as he hath 
in Gold and Silver in the Land of the Subject. | 


— 


8. Of 


Prexogative. 


* Page 164 * 8. Of his Prerogative in derelict Goods ; and therein of Waifs, 
| Strays, and Treafure Trove, | 15 


Bro. Tit P VI All derelict Goods, and in which no Man hath a, Property, belo # to 

ro. pl. 12. the King as well as derelict Lands; fo (a) of extraparochial Tithes, 

2 Vent. 267-8. though Things of an Ecclefiaſtical Nature. CO TO 
(a) 5 Co. 18. | 5 k 

2 Inſt. 646. That a Perſgn may be guilty of Felony in taking Goods, the Owner whereof is un- 
known, in which Caſe the King ſhall have the Goods, and the Offender ſhall be indicted for taking Bona 

cujuſdam ignoti, Hawk. P. C. 94. 3 | | | | 


Salk. 37. pl.3z. So if a Perſon dies inteſtate and without Kindred, his Goods and Chat- 
tels belong to the King; and herein the uſual Courſe is ſaid to be for a 
Perſon to procure the King's Letters Patent, and then the Ordinary ad- 
mits the Patentee to Adminiſtration. | 
5 Co. 10g. As to Goods waived, theſe belong to the King, and are in him with- 
| out any Office; becauſe the Property is in Nobody, and therefore by 
public Agreement is put out of the Finder, in whom it was by the State- 
of Nature, and is vefted in the King in Recompence for his Trouble and 
Charge in the Execution of Juſtice, DR, N > 
How far a But at the Common Law, the Owner purſuing the Felon, and the Fe- 
Sale in a Jon waiving the Goods, the Owner may retake them; alſo upon an Ap- 
Market overt peal of Felony the Owner is intitled to a Writ of Reſtitution ; and as a 
alters the ; 
property in farther Encouragement for the Proſecution of Felons by the 21 H. 8. 
thoſe Caſes, cap. 11. it is provided, that if the Party comes in as Evidence on the In- 
vide Tile dictment and attaint the Felon, he ſhall have a Writ of Reſtitution 
Pair; and. awarded by the Judge of Aﬀize. | 8 15 5 1 
arkets. | | | | ; | | 
Bro. Eray. If a Felon in Fhght waive his own Goods, and the King ſeize them, 
(9). theſe alſo are Waifs; for they are relinquiſhed, and the Property is in 
29 E. 3. 19. Nobody. | | | 5 
5 Co. 19. In Trover the Defendant pleads in Bar, that the Queen was ſeiſed of 
Cro.Eliz.694- the Manor of Newport Pannel, and that in the ſaid Manor the Goods 
Foxley's Caſe. vere found waived, and doth not ſay, that they were waived in F light, 
this is no Bar; for if the Goods were only laid upon the Manor, and 
not waivech in the Purſuit, they are no ſuch. waived or derelict Goods as 
the King may claim by his Prerogative. HED! 
21 E. 4. 16. The Owner may at any Time retake the Goods waived, if they are 
Kitchen 82. not ſeiſed by the King or Lord of the Manor; for the Lord's Prope 
h begins from the Seiſure; for ſince there is no Property altered by the 
Wrong and Theft of the Felon, it follows that the Right remains 'till 
they are ſeiſed for the King as Guardian of the Public Safety, upon the 
| Purſuit, or forfeited to him upon the Conviction. | 
8 H. 7. 1. Waifs and Strays are not neceſſarily incident to a Leet, but they may 


Bro. Era be appurtenant to it by Grant from the King; for the original Preroga- 

tive is in the Crown, and comes from thence to the Subject at the Plea- 
ſure of the King. „ 1 

Bro. Eray And though a Lord of a private Manor may have Waifs and Strays by 

13. Preſcription, yet he cannot have Bona Felonum and Fugitivorum without 

4 . 6 Grant from the King; becauſe no Man can preſcribe for them, for every 


Preſcription muſt be immemorial, and the Goods of Felons and Fugitives 
cannot be forfeited without Record, which preſuppoſes the Memory of 
that Continuance. e BSE: | | 

44 E. z. 19. The King may grant the Privilege of Strays to the Lord of a Manor, 


Co. 105. or he may claim it by Preſcription, which ſuppoſeth a Grant loſt ; but 
itchen 81. 4 | | | = 


3 | Prevognaive,| 


— 2 


e _ * EEE 1 


no 125. of a Manor an take the: 'King's:Beaſts as Swaps, becauſe the 


Grant of the King muſt be ſuppoſed to extend no farther than this pat. * Page 165 


ticular Drevagative, of the King, that is to take the Cattle of common 
Perſons th a52b,ro8 bad med i oi hawe?t. icht my [vr 
Where the Lord n abs hath not à Gtant or Preſcription Gta 24 H. 6. 5: 
there the Sheriff ſhall ſeiſe it in Neal, the Ba and ſhall account 9 Brd. Title 
it to the King in the EKucheq Bro!) alk. hn offs 6; PORHIGIUSY 11SER; ; Hrs. 68) a 
If A. be ſeltedof A Matior nheceunintide F ranchiſes: of Waif and Stray Co.Lit. 121 b. 
be appendant, and the King purchaſes the Manor with the Appurtenan- 
ces, the Royal Franchiſes are re- united to the Crown, and not append- 
ant ; becauſe the Stray belongs to the King by his Prerogative, and when 
the Manor comes to him, the Stra s are in him Jure Coronæ; but if he 
grants the Matior in as ample a Manner as A. had it, this 1 80 the 
— — ate to the former Grant. W dey 
In the Caſe of the King, if a Man Juffifies, as Beaſts taken in Behalf 20 E. 3. 3: 
of the King, yet he muſt ſay that the Beaſts were taken and proclaimed , Bro. Tie 
for otherwiſe the King's.mere Seiſure ſhalt not be a ſufficient Preſumption Eftray 4 
in Behalf of — * * 
The Sheriff or Bailiff of the King eahnot pray I Aid of the Ki Bro. Zi- 
in an Action of Treſpaſs brought againſt him; for the Aid of the Kin vs 25 
cannot be demanded to come in to juſtify the Acts ot his Miniſters, b 
they are anſwerable for their own Acts; and the taking any Chattels is Gelbes, 
only. Fact of the King's Miniſters ; but in Matters af Titles of Land | 
which is no Fact of the King's Miniſters, . but relate to his permanent 


Revenue, the percha Tenant ſhall” pray io Aid of” the King in Re. 
verſion. Warn ty 157 . MH. 4.4; 1 38011 


+ 


Alſo the Pleadiog of the Officers, not cock unleſs: ha ſays, te bath cases, | 


anſwered the Value of them to the ne for the Officer cannot Juſtify 

the Taking in his own Right. ak ati „ „scene me 70 
The King or, Lord of the Manor e Penh Grain the 3 af Yelv. 1 | 
the Stray's coming upon the Maho againſt all others but the right 

Owner; but in relation to the right Owner he hath only che 'Gultouly, 

and not the Property. 28 3%. $5 ON 7 


The King hath. a. Precogative | in Treaſure Trove, that i is, Treaforis 3 lu. 


of Gold and Silver which muſt be hid in the Earth, and in which no Kitch. mw | 


Man hath a Property; but Treaſuregof Gold and: Silver found on the 

Surface of the Earth, or found in a Sea, belong to. the Finder. - +6 
This Prerogative was thought to be of that Conſequence to the Crown, ; Inſt. 1 33. 

that it is ſaid, that anciently. the concealing: of Treaſure [Trove was pu- Hal. Hiſt. 

niſhed with Death x but it is now ou ene with Fine and 067 nd P. C. 506. 

e i £23104 nat | 0.61 0:1 1; | 
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Fines and Forfeitures for Offences at Law, go to the . as e. Head 2 Vent. 269. 
of rhe Government; and are given to him as well for the public Good 7 Title 
as for the Increaſe of. his Revenue. _ Forfeiture, 
Hence it is held, that if a Perſon be ENGL" of High Treaſon, 1 all Hal. Hiſt. 
his Lands of whomſdever holden are fotfeited to the King, and that tho? P. C. 253. 
the Lands are immediately held of the King, yet he hath them not as f % Conſe- 
Royal Eſchears, but Jure Corone or Prerogative regalis. _ | derationn 
the Law of 


Farfeitares, Ec. 28 wis Subject i is treated of in a very elaborate and onen, Mane, and the Juſtice, 
Propriety, and good Policy of the Law ſet in the cleareſt _ 815 


Vor. IV. | 2 2 | | : | Al 


l . 
i - * 8 ; 4: 1 "© 4 * 
r . 0 OE VE ALS 3 rn 2 8 — — 
—— 8 —— - : — 0 - 
- > — — ee 3 45 —. Fes . 
— — — 2 * — 2 k 2 
ä — r 2 


— 


\ 
— E—=E7 ks _ * e by - £ £ > a " — —ů Se Go RIP 
FEE ee er er eee ee eee oat 
= - — vor 1 umn ̃ .N— - - — — — — — 
. IS CS ole er a \ 


» 


= 


RE e 3 
a” n r — A * 1 r A omg oor 'Þ | 4 2 
7 att ; os . 2 Ar oy os — e905 — i» . — 
IX WR Swan 4 — — 1 
— gg) 2 IO WS — — — 


— — 9 8 
— — 


l 

2 or IS 

— — — — 
— 


pe — 
r 
- 8 


* ar 9 4 — 
e fo LR r 


— 


— 146 


— — 
b — 


— m 


2 — wt * 5 — 
— . eee, LO 
2 n = - L 3 


m_ 


— — 


A 
4 
1 
Ii. 
| 
k . 
d.. 
F 
0 
8 
| | 
* 
re 
1 
* 
-H \ 
1 
{> i 
1 
"my 
44 
&. 


— 


— 


Moor 238. Allo where a Statute giveth a Forfeiture, either for Nonfeaſance or 
7 Co. 36. Misfeaſance, the King ſhall have it, unleſs it de otherwiſe br . 
11 Co. 68. rected, by the Statute. © 
And on this F oundation it hath been een that an Arc 
| baving ſold the Office of Regiſter of the Archdeaconry, which-being a 
Page 166 * Forfeiture. within the Statute 5 & 6 E. 6. cap. 16. the Right of No- 
2 Vent. 267. mination belonged to the Crown, and not to the Biſhop of the Deng. 


e "Vide plus rue fü and Fre, 


IP renn AIIIEESS 1 EE INS. 5 > 44th 369-6 5 1822 . 


— 
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00 Of his t Srerojatibe. « aber the Perſons of 


n : os Subjects: And herein, 
+ 1. Who ſhall be fad his ab. 3 25 39600, 
» Co. 1, Ce. f . L. Perſons born in any Part of the King's Dominion and within 
| Calvin's Caſe. / his Protection are his Subjects, as all thoſe born in [relavd, Scotland, 
Molloy 370. Hales, the King's Plantations, or on the Seek Sens; who by their 


57. * 9. Births owe ſuch an infeparable Allegiance to ＋ King that they eannot 


wit Tide y aby Act of theirs renounce or transfer their d en 60 wy foreign 
liens, Trance. 
3 Iaſt. 4,5, Alſo the Subjeaz of 'A foreign Prince, coming into. England 224 tiving 
Dyer 145- under the Protection of our King, 2 in reſpec of that local Lipeance 
Hob. 34 which they owe to him, de guilty of High Treaſon, and indſcted {that 
1 they contra dominiiis regem (the Words naturglem 'dominiim ſuum bein 
Hawk: p. C. omitted) did compaſs, &c. contra Ligentia ſus debirum ; and it is ful 
that even an Ambaſſador, committing-a Treaſon againſt the King Life, 
fra Hiſt. may be condemned and or og and that for other Treis he 
P. C. 59. ſhall be ſent Home. 
Hawk. P. C. But Aliens who in an poſtile RING ems the Kingdom, Abele 
35. their King were at War or Peace with ours, and whether they come by 
thetſelves or in Company with Eagliſb Traitors eannot de Punilhred * 28 
Traitors, but ſhall be dealt with by Martial 8 
Dyer 224 lf the King of Eagiand makes à new "Conqueſt: bf any Coontey, dle 
Vaugh. My Perſons there born art his Subjects; for by ſaving the Lives of 'the Peo- 
ple conquered he gains 2 —— and: ee in a och People. ad may 
| — ſe on them what Lam he pleaſes. 
2 Will, Rep. at until ſuch Laws given by the connuering Prince, the Lazy: and 
75» 76. Cuſtoms of the conquered Country ſhall hold N unleſs where theſe 
| are contrary to our Religion, or enact any Thi that is Malum in ſe, or 


(a) That are ſilent (4) 3 for in alf ſuch Caſes the Dr e — Oy 
where the ſhall prevail. 
Laws are re- 


jected or ſilent, — Country fall be _— deere the Rule of 1 Bay, | 8. 


141 


412. een 
2 Wil. Rep. If Wile be a de and uninhabited Coun found out «by Eng 1 Sub- 
15 ak FRE jects, as the Law' is the Birthright of every Subject, ſo. wherever they go 


"they carry their Laws wich them; a0d dn ſuch new 7 8 25 untry 
Pine point. is to be governed by the Laws of England; though, after 1 ountry 


dee 2 Id. is inhabited by the EngliG, Acts of Parliament made in wh. 7780 t 
Raym. 1245. naming the — Plantations, will not bind dem. 
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It is clearly agreed, that the King bath an Intereſt in all his Sobjects, 87 z. 
and is intitled to their "end, may employ them in ſuch Offices _— yet 
as the publick Good and the Nature of our C ution require; and on 2 Vent "47 
ro ſerve the, Office of Sheriff, and that no, Perſon gan be exempt from I. . 
ſuch Office but by Act of Parliament or Letters Patent. 1 


e 


bw, 


"The Allegiance tht is due fron every 
Kinds. 1/, Original, virtual and iniplied.” 24h, Expreſſed or declared vin's Caſe. 
by Oaths or Promiſes: The firft of theſe ariſes from that Protection Hal: Hitt. . 


which every Subject hath from the King and the Laws, and is (a) ſaid to 7. C. 925 61. 
be due to the Natural and not to the Politick Perſon of the King; and e 


' D. . E ; —— That the 

from the Breach whereof ariſeth the Crime of High Treaſon. Obligation 

1 not to be applied nor laid upon private te.C Sauer r.no Ma 

ſuch as the Law makes, and as Concerns the Faith 

Points of State. Hob. 271, 272. 
ws e 1 . * 3 


of Allegiance 


* 


14 * 4 'Y I 


The expreſs-- iarice,. ar by Oaths and Promiſes, is either by the Spelm. Title 
Conitnon Law, or by particular Acts of Parliament. By the Common Fiat. 
La beſides the Gath due by Tenure ot rations Feadi; all Perſons above Sof 1 
the Age of Twelvewtre bliged:in the Torn or Leet to take ag Oath of 4 . 
Fidelity and Allegiance, whether: ſuch Perſan held any Lands of the 2 Lat. x 


| Kiigþor not; and in all Oaths of Fraky, as likewiſe in the Profeſſion of Hl. 1. 
Homage 10 nny infariur or ſabot mats Lord ar Prince, it was with a C- 6045 Ge. 


ſalva fide et Ligeantia domini regis, which Saving to omit was puniſhable 
Feen, , . Ng ron 
Ade partſtulai Afts of Parliament relating to this Matter are the 
1 RIA. 24p.'ir\irwhich-enjoins::the Qath of Supremacy, 3 Fac. 1 cap. 4. 
eich inſtituted che Ouch of Obedience, the Statutes 7 Fac. 1. cap. 2. 
cb. 191Car-i24:;4t; 2. gap. 1. 13 14 Car. cap. 3 & 4. 25 Car. 2. 
cap; 20 go . 2. ut. 2. cap. 10 Which are abrogated by 1 . & M. 
e r. capon'& g. n new ones appointed in their Room by the 
1 M. ſefo2. cap g. W. M. cap. d. 19 ,. 3. cap. 6. 
9 Hun. cap. 42. 4 Aun. rap. 8. 6 Ann. cup. 7, 14, 23. 1 Geo. 1. cap. 
133 1 Gen. cp. 19. 1G. 2. cap. 31. 9 Geo. 2. cap. 26. Liv 
By the:2iGeo.:2:! cap. 31. iti is enacted, That all Perſons that ſhall 
«by adtnitted into any Office Civil or Military, or ſhall receive any 
« Pay by reaſon of any Grant from his Majeſty, or ſhall have Com- 
« mand or Place of Truſt under his Majeſty, or by Authority derived 
« from him, in England, or in his Majeſty's Navy, or in Ferſey or 
« Guernſey z or that ſhaJl be admitted into Office in the Houſehold of 
ns Majeſty; or of the Prince of Wales, or any other of his Ma- 
«i fefty's Iſſue; andall Eccleſiaſtical Perſons, Heads and other Members 
"gf Colleges and Halls in the Univerfities, that are of the Foundation 
« of enjoy any Exhib' tion, being of the Age of eighteen Years; and 
4 All ATR or reading to Pupils, and all School-Maſters 
„und Uthers, and alf Preachers of ſeparate Congregations, High Con- 
« ſtables, and every Perſon who ſhall act as a Serjeant at Law, Coun- 
Aſtllor, Barriſter, Advocate, Attorney, Solicitor, Proctor, Clerk or 
« Notary, by practiſing as ſuch in any Court in England, who ſhall 
«(after the 21 of January 1728. be admitted into any of the above- 


mentioned 


. 


* * 


1 beetle; e ie). 53) ae Hh PA N 
e is intitled to che Service and Allegiance of his Sub- Page 167 
> * 8 py 7 9 * 69 y 2 ; : : 
++: - Jets, and therein of the Oaths injoined them, | 
1290 50, do hot i hob d io de beorriimmbs o9 hid of 
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6. 
20 
aym.29, 
qd) Renn h 10591 nt one Skin. 574. Pl. 1. Carth. 306. 
from erer Subject to the King is of two, Co. car. 


; for,no Man, can make a Cauſe of Allegiance other than 
and Loyalty chat the Subject oweth to his Sovereign in 
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« mentioned Preferments, &c. or ſhall come into any ſuch Capacity, Sc. 

* Page 168.** ſhall take the Oaths appointed by 1 Geo. 1. cap. 13. as by * the ſaid 
| . Statute is directed in the Court of Chancery, King's Bench, Common 
13 Pleas, - or Exchequer, at any Time (a) before the End of the next 

152 ray « Term after he ſhall be admitted, Sc. or before the End of the next 


©. 26. Quatter-Seſſions where ſuch Perſons ſhall reſid ee. 


the Time 18 * — 7 a ? 8 » # 3 „ ; . * ? . 3 "Id p f. x 4 * 14 : ' WI 4 ; j l - 
g — \d 8 ' | by ; — a 
enlarged to fix Calendar Months after ſuch Admittanee, Gf, ee 
, þ . 
* Wera nnen 
_ WIR IF "ak _— „ _ W * 


1 There are ſeveral Statutes to enlarge the Time. 


8 


nia ot has oui sam ri b 
perſons neglecting, to incur the Penalties in 1 Geo. 1. cap. 13. viz. 
Diſability to, Sc. or to be Guardian or Executor, or capable of any Le- 


gacy or Deed of Gift; or to be in any Office, or to vote at any Election 


+ The Form for Members of Parliament, and ſhall forfeit 300 l. T/ re 
of the Oath 1 „ 5 he Ee a 
of Abjuration is altered, by 6 Geo. 3. c. $3, Es ate bay 


I BRIDE 15 07d 203. Ani bo Re ths: 
3. That he may reſtrain his . from going abr 
| herein of the Writ de 


F 4 713 Win 
oad; and 

B . 8 * 35 £01. 0a 

M #7. 


* A 


F. N. B. 85. By the Common Law every Subject may go out of the Kingdom 
Dyer 165, for Merchandiſe or Travel, or other Cauſe, as he pleaſes, without any 
_ Rev. 12. Licence for that Purpoſe; this appears from the (ö) Statute 5 R. a2. 

Mod. 131. cap. 2. made to reſtrain Perſons paſſing out of the Realm, but excępts 


8 Rep. 27. Lords, great Men, and notable Merchants; as alſo by the Statute 


Stile 442. 26 H. 8. cap. 10 which gave Power to the King during his Eife to fer- 
(5) This Sta- grain Perſons from trading to ſome: certain Countries (c); which Acts 


— 7 had been vain and idle, if the King by his Prerogative might have 


4 Jac, 1. c. 1. done it. f ; 5 . e Nen ende een | donn 
(e) Noy 182. But notwithſtanding this general Freedom and Liberty allowed by 
15 8 33. the Common Law, it appears plainly that the King by his Prerogative, 
Fiz N. B. . and without any Help of an Act of Parliament, may prohibit his Sub- 
CHE) | f the Realm; but this muſt be by ſome . 
2 Inſt. 54. — jets from going out of the Realm; uſt be by ſome expreſs 
One Reaſon, Prohibition; as (d) by laying on Embargoes, which can be only done 
ſays Sir Fobn in Time of Danger, or by Writ of Ne exeat Regno, which from the 


the King is in- Words quam pur ima | nobis et Corone nr Prejudicialia ibidem proſegui 
titled to Cuſ- intendis, appears to be a State Writ, but is never granted univerlally,; 
toms, is his but to reſtrain a particular Perſon, upon Oath made that he intends to 
permitting go out of the Realm; indeed Fitzberþert ſays, that the King may re- 
aa _— to ftrain his Subjects by Proclamation ;z. and aſſigns, as a Reaſon for it, that 
Sea when be the King may not know where to find his SubjeR, ſo as to direkt a Writ 


* . „ 
* 474 9 169 1. 6 11 , 


Dar. g. (%) Pd Title Merchant, 4 bisl. i. 


V. ws. > Y 
* * 


ged in, the Writ of Ne exeat Regno, 
. es 7 Cauſe; and tho? it may be objected, that if the King may, without 
Skin. 166. allig | 


4 7 


Law does not preſume that he will abuſe or make Uſe of to 


F. N. B. 8g, This Writ may be awarded under the Privy Seal or Signet, as well as 
Lane 29. the Great Seal. : Ne I, CO e 
2Co.17.b.76, | | | Og 3 hy r 
11 Co. 92, | | N IS 14 Bir 


wal it is in the Play © & wha i is Roden Gn kid this Sheriff takes Bail 69 1 m. 
accordingly when he arreſts the Party thereon, the Sum ſworn due being Gaſes in B. R. 
conſtantly indorſed on the Ne exeat Rego, as a Guide for the Sheriff to 552. 
take _ by. Stil. 441,442. 
A Writ of Ne exeat Regno may be granted, in any Caſe where there i is 2 Chan, Ca. 
1 SH Subrerfuge | From the Mae! the Nation, though of a private 245- 
oncern. 
Giying' out that he intends to 8⁰ beyonc ond Sea, albghed 4 as a Reaſon LN 2 cu Rep. 
awarding a 'Writ'of Ne extat el, and it Was granted. 20, 
A Sd icixor“ s Bill beide taked and reported oyerpaid 60% 'On Mo- Preced. Chen. 
tion and N * of his olhg bey 'ond Sea, a Ne exeat 95 was granted, 171. Lind v. 
though Bill was in Coire 5 Tbeseoh to ground this Writ, N . 
5 A © ge was made for a Ne exeat 8 gn Week 8 Sr 5 Salzen ſon, 2 Vent. 345. 
for that his Wife had ſued him in the Ecelelid Court for. Alimony, Sir Jerom 
and. it was ſuſpected that he wo 100 e Lot yond Sea t AVC 1 Gb. 1 
and the Writ was gfanred 4 Cha Sea ta. 10 that it l it h 
been To done Dog for this Cour was i 2 the Ec debate Count 0 
ſuch Caſes, a 
It hath beef els, that 1 a Ne extat Repo lies G prevent f Will. 
into Scotland, it Bibs Oil of the Juriſdi jon of Chancery; and * 263., 5 50. 
cefs thereof not reaching thither, 1: Is 7 iN eee to 85 Suitor Deut Ciſe. 
here as if he actually went ut of the ingdom z and in this Cafe it is 
faid, that the Condition muſt be not to go out of the Realm, or to Scot- | 
land; but in (a) a latter Caſe it is held; that there is no Occaſion that the (a) Hunter v. 
Order ſhould be particular a3 to Srerland; and that even ſince the Union, Marcy. 
the Writ in the general Form will reſtrain the Party from going into _ in Ld. 
Scotland as well 4s any of the King's other Dominions that ate our of the pc 9 
Proceſs of this Court. | 
A Ne thedt Rigno having been awarded vain the Defeddant, 74 $. Preced. Chan · 
(who was the now. Petitioner) became his Surety to the Sheriff; after 230. 
Anſwer put in J. . peritions to be diſcharged, but was denied; then 2. Ce 
the Cauſe was heard, and 19,0007. deereed àgainſt the Defendant, and 85 
he committed for Non- pay ment; and then F. . 8 again to be 
diſcharged, becauſe being a Manucdpior, and the Party in Priſon, there 
can be no Danger of his going beyond Sea. Lord Keeper If ſo, then his 
Se is in no Danger, and would not * him. 


4. That he may chmmend his Sabjects to return Home; and. 
therein of awarding a Privy Seal. oa 


Jo the ; King may feftrair any of his Subjects from eng abföad in Dyer 128. b. 
like Manner it is clearly agreed; that he may command them to retiirn Lane 44. 
hotrit ; and that the diſobeying a Privy Seal to this Purpoſe is the 110 77. 

Vo „ 3 A highe * 


— LI AP RP 7 
* . . 


Lan. 44. S. C 


cedents. (5) Leon. 10. cited. 


0 others, his Lands and Tenements were ſeiſed. _ 
1 Leon. 1357. ON! 5 : 5 | 


Cb. Baron, to him is not a Matter of Grace but of Right. 


* 


Pꝛerogative. . 
| ee 7 


Count 7. FFC 3 
Page 170 * The Puniſhment for this Offence is, the ſeizing the Party's Eſtate (a) 
(a) And till he return; and of this there are divers Inſtances in our Books. 


principal, Duty of a Subject, viz. to be at the Service of his King and 


when he dose r 
return he ſhall be fined. Hawk. P. C. 59, 60. 


d s 1 19 7 . « 


Dyer 128.b. As that of William de Brittain in the 1 gth, Tear of Ed. a. who refu- 


Vouched in ſing to return upon the King's Writ, his Goods and Chattels, Lands 


a Caſe there. and Tenements, were ſeized. in the King's Hands; and the like was 


cited and ſad done in the Caſe of (5) Edward of Weodſtock Earl of Kent, in the ſame. 
to be proved Reign. TO. | OTE 0 IIB 
by other Pre- | 

Dyer 176. So in the Caſe of one Bartue who married the Ducheſs of Suffolk, 


rg _ they obtained a Licence from Q. Mar. to go out of the Realm, under 


nes Caſe, Pretence of recovering ſome Debts they were intitled unto as Execu- 


tors to the Duke; when in Reality it was on Account of the Religion 
_. eſtabliſhed by . and living with other Fugitives under the Pro- 
tection of the Palſgrave of the Rhine in Germany, who was an eminent 
Calviniſt, were ſent to by Privy Seal; but the Meſſenger in endeavouring 
| to ſerve them with his Letters, being obſtructed, beat and abuſed by their 
Servants and Attendants, a Certificate was made of this, and their Lands 

and Tenements ſeiſed, _ | 1 N . 
Leon. g. So in the Caſe of Sir Francis Englefield, who departed the Kingdom 


— ” on a Licence obtained for three Years z but not returning at the Ex- 


2 piration of the three Years, a Privy Seal was ſent to him by Q. Eliz. 


8. C. Sir Far- Which he not obeying, and this Matter certified into Chancery by the 
cis Englefiela's Queen under her Sign Manual, in the fifth Year of her = by virtue 


8 = of a Commiſſion under the Great Seal directed to Sir Henry Nevil and 


Lane 42, &c; So in the Caſe of Sir Robert Dudley, who, intending to travel, ob- 

The King v. tained a Licence from K. Jam. 1. to go to Venice; but before his De- 

_ 2 re parture he by Indenture inrolled for valuable Conſideration, as was 

Paſch. 7 Ja. 1. Expreſſed in the Deed (but none paid) conveyed the Manor of Killing- 

in ſeac, worth with other Lands, to the Earl of Nottingham and others in Fee, 

with a Proviſo, that upon Tender of an Angel of Gold all ſhould be 

void; and with, a Covenant. on the- Part of the Bargainees, that they 

ſhould make all ſuch Eſtates as the ſaid Sir Robert ſhould appoint ; the 

Bargainee s were not Parties to the Deed, nor had they Notice of it till 

ſome Time after; but afterwards they made a Leaſe+to Sir Robert Lee, to 

the Intent that Lady Dudley ſhould, take the Profits of Part of the 

Premiſſes for ten Years, if their Eſtate continued ſo long unrevoked. 

The King, hearing that Sir Robert had been guilty of ſome bad Practices 

beyond Seas, in the fifth Year of his Reign ſent his Privy Seal to him, 

which he not obeying, the great Queſtion in this Caſe was, whether thoſe 

Lands thus conveyed were forfeited? And adjudged that they were, the 
Conveyance being fraudulent as to the Kin „ 


1 RES 4 In theſe Caſes it hath been held, that * King hath only an Intereſt 


per Tanfuld in the Offender's Lands *cill he return ; and (c) that his reſtoring of them 


q 


| Prerogative. "uy - 


« 3 * 7 * . „ 4 3 * nw 
0 e ow 8 8 * 


bn „ „ HEE LIES 


= 


But tho! "he Lands are to be Werd to ith Onda, yet it is bald, 8av. 7, 8. 


chat till his Return the King hath a greater Intereſt than the Percep- Look, 


tion of pol Profits; and that he may afign or grant them, guamdiu in! 
manibus ſuis fore contigerint; and that he ot his Patentee are intitled to 
Woodfals, may: ma © Leaſes and. grant Copyholds, being Domini a: 
temport. 


* And on this Foundation” it was holden, in Sir Francis Englefelds ier 17¹ 
Caſe, that where Q. Elix. in the eighth Lear of her Reign, and after Moor 109. 
the Forfeiture of Sir Francis, granted a Manor, Part of Sir Francis's Dyer 375. 
Eſtate, with all the Profits, guamdiu in manibus noſtris fore contigerit; 
and afterwards the Acts 13 Eliz. c. 3. & 14 Eliz. c. 6. were made for 
veſting the Eſtates of Fugitives in 2 Crown; after which the Queen 


made a ſecond Seiſure of thoſe Lands, and by. her Letters Patent appointed 


a Steward, who held a Court, took Surrenders and granted Admittances 


in Right of the Queen; yet it was reſolved, that this ſecond Seiſure, 
by virtue of theſe Acts, gave the Queen no greater Eſtate or Intereſt 
than ſhe had before by the Common Law; conſequently that the firſt 
Grant was good, and the Courts holden, Surrenders and Admittances by 
her Steward, were void. 


Dyer 176. 
in Marg. 
Moor 118. 


—— 


The regular Courſe in thoſe Caſes is for the Meſſenger to certify his Dyer 176. 


Proceedings i into Chancery, of which, by Mittimus, a Certificate is Tent And. 95. 
into the Exchequer, out of which Court a Commiſſion iſſues to inquire, 


Sc. and ſeize the Lands of the Delinquent; and it is ſaid, that this 
Certificate admits of no Traverſe, becauſe no Venue can be laid here for 
its Trial, the Matter being tranſacted beyond Sea; but it is ſaid, that 


the (a) Meſſenger 2 to make Oath of the Service of the Writ. of (a) 2 


ought to be 
_ ſerved by © 
z ink, 180. 


1 it is . that there is no Need of a Date to the Privy Seal; Leon, 9. 
115 that the Matter therein contained is not traverſable, nor is it re- 


99 + Seal. | 5 
one ; Meſlengr, who a ay On 0 ks Cent of Vn Oey, 


turned as other Writs are, but the King who iſſues it is to receive the 


Meſſage or Aan of the Party, and he is the Judge of the 
Contempt. 


The Contempt incurs from the very Time Notice i is given the Party 3 Lane 46. 


for the Words of the Writ are quod indilate, Cc. 


It is held, that tho? the Party hath a Licence at the Time of his going Lane 46. % 
abroad, chat yet he is obliged to obey the Privy Seal; for that ſuch Li- videDyer 176; 


cence-is countertnandable, being only an Authority or Diſpenſation, and 
not like an Intereſt moving from the King. 


It is ſaid that the King cannot __ 00 has but by 75 che we Seal 3 Iaſt. 180. 


or e I. 


(0) Of the King as dhe Fountain. of Judi, 


and intrufted with the ga of 8 
ene And herein, ras 


That all Civil JuriſdiQtion flows Fs the King, | boy 


* 


of « Temporal, leſiaſtical, or Military Nature, are called his Laws; 


and 


* 


, 


Ken J ariſdiQtion exerciſed in theſe Kingdoms chat are in Obedience Flue, c. 17. 


to our 2 is derived from the Crown; and the Laws, whether Co. Lit. 99. a: 
114. vide Title 
— Courts. 
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and it is his Prerogazive to take Care of the, due Execution of them. 
Hence all Judges muſt derive. their, Authority, from the Crown, by 
ſome Commiſſion warranted by re . and muſt, exerciſe it in a lawful 
Manner, and without any the leaſt Deviation from the known and 


page 192 * So altho' the King is the Fountain of Juſtice, and intruſted with-the 
4 [nſt.. 164. whole executive Power of the Law, ꝓet he hath no Tower to change 2x 
2 Inſt, 54, alter the Laws which have been received and eſtabliſned in theſe King- 
478. doms, and are the Birthright of every Sohject; for it is by thoſe very 
Sores, Laws that he is to govern z and as they Preſcribe the Extent) and Bounds 
Vaugh. 418. of his Prerogative, in like Mapner do they declare and aſcertain the 
2 Salk. 510, Rights and Liberties of the Bepple, and therefore admit of no Inno- 


o 


4 


vation or Change but by Act of Parliament. N 
Will Rep. From the inherent Right inſeparable from the King to diſtribute 


329. pl. 87. Juſtice among his Subjects, it hath been held, that an Appeal from 


Gre the Ille of Man, lies to the King in. Council without any Reſervation in 


the Grant of the Ille of Mau of any ſuch Right; and it was ſaid, that 
though there had been excluſive Words, that yet the Grant muſt have 
been conſtrued to be void upon the King's being deceived, rather than 
the Subject ſhould be deprived of a Right inſeparable to him as a Subject, 


pd 


of applying to the Crown for Juſtice. 


2. Of the King's Prerogative in Eccleſiaſtical Matters. 


Hal. Hit, _ The Supremacy of the Crown of Englaxd, in Matters Eccleſiaſtical, is 
P.C.75- a moſt unqueſtionable Right, which, as my L. Hale ſays, may be proved 

by Records of undoubted Truth and Authority; and though as he 
Xa) The Pope ſays (a) the Pope made great Uſurpations and Incroachments on this 


— PR Right, yet theſe were always complained of as illegal; and thoſe Incroach- 


the People | MENS are now pared pff by the Statutes 25 H. 8. cop. 19, 20, '2r. and 
were blinded 26. H. 8. cap. 3nntn t lit 8 SS 7 

with Super- Fr R 17 { 27 75 0 3 Ar ien by _ f LE 47 4 N 
ſtition, uſurped the Royal Authority in all Matters Rene ſiaſtical, as is manifeſt by the Statute of Prowj/arc, 
which was Lon, a 5 for this Grievance, c. Ld. Raym. 25. & wide 5 Co. Camwary's Cale, 
Cro. Eliza 542. and the Statutes 26 H. 8. c. 1. and 1 Eliz. c. 1. whereby ſuch Authority as the Pope 
had, claiming;as Sppreme Ordinary, is annexed to the Crown, and is declared to belong thereto of Right; 
for which wide 4 Inſt, 341. Lit: Rep. 232, Moor 463. Dyer 273. Selden Jana Anglo. 27. Oo. 
Ly. 134 Der gd. %% rr mla 


& 


0 
N 


. 


of CCC 

3 (e) So that the King of England doth not recognize any foreign Au- 
reg iS. —— ior or we to him in this Kingdom, neither do the E of 
have 60 De: the Emperor or Pape of Rowe, as ſuch, bind in che Kingdom of England; 
pendance on but all the Strength and Obligation that either the Papal or Imperial 
the Civil Laws have obtained in this Kingdom, is only becauſe they are and have 
Lan eg by been received and admitted in this Kingdom, either by Conſent of Par- 
Om are, liament or by immemorial Uſage and Acceptation in ſome particular 
binding by Courts and Matters, and not otherwiſe. . 
their own iy 0 8 : 


e been eee dS. 
Authority. Hal. Hiſt. P. QC, 16. n 4 D | | 1 A 7 bn * | 
4 57 Fa : < * 8 F "I | 


$4 
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Show. Rep. The King therefore is ſaid to have two Juriſdictions, one Temporal 
218, the other Eccleſiaſtical ; the latter of which is derived from the Com- 


2 mon Law, though the Form of the Proceedings and the coercive Power 


7 Co. 42. Exerciſed in tha Excleſiaſtical Courts, is after the Form of the Ca- 


5 Co. 7. non and Civil Law; and this being indulged to them, the Judges of 
2 Vent, 43: the Common Lay will gise Credit to their Proceedings and Sentences 
. in Mates ig which they have a Juriſdiction, and believe ane con- 
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ſonant to the Law of Holy Church, although againſt the Reaſon of the 
Common Law; and if there be a Gravaines it muſt be redreſſed by 
ut if theſe Courts exceed their Juriſdiction, and the Bounds and 714: Title 

Limits preſcribed them by the Laws and Statutes of the Realm, they Court.. 
are ſubject to the Controul of, and may be prohibited by, the 125 f | 

* Temporal Courts; for the Canon and Civil Law did not bind origina 
in England, nor have they been received univerſally; and therefore are 
called Leges ſub graviore Lage, the Common Law ftill maintaining its 
| Syperintendancy over them,” RO gr 
The King being delivered from Papal Uſurpation, might by Common 
Law grant 4 Commiſſion to hear and determine Eccleſiaſtical Cauſes, 
Hence the Juriſdiction of the High Commiſſion Court was ackno 304 

as deriving its Authority immediately from the Crown ; but it was held, 
that that Court, withour, the (a) Help of an Act of Parliament could , , 
not in Matters of Eccleſiaſtical Conuzance uſe any Temporal Oenſure (P, 


or! KT El Elia. e. 1. 
or Puniſhment, as Fine or Impriſonment. d. 


1 


7 


AT LM 099) Tied doo ne) e nic nyo) fe! 
for reſtoring to the Crown the ancient Juriſdiction Eccleſiaſtical ; and: the 16 Car. 1. Cc. 11. by which thi 
Court is abaliſhed and for the Juriſdiction it exerciſed, wide 12 Co. 45, Ce. ig Co. 2 Rol. Abr. 
224. 4 Loft. 332. Noy 149. Moor 917. March 80. Gibl, Cod. 506. FRY | 
Alſo the Common Law hath annexed unto certain Offices Ecclefiaſti- Vid. Tide 
cal Juriſdiction, as incident to the Offices; thus every Biſhop by his Ec//foflical 
Election and Confirmation, even before Conſecration, hath Eccleſiaſtical C. 
Juriſdiction annexed to his Office, as Fudex ordinarias within his Dioceſe; 
and divers Abbots anciently, and moſt Archdeacons at this Day, b ß 
Uſage have the like Jutiſdiction within certain Limits and Precin&s; all 
which they derive from the Crown, although the Proceſs in tlie Ecde- 
ſiaſtical Court runs in the Name and under the Seal of the Biſhop or Ec- _. 
_ clefialtical Judge. md 5 


e e eee mb in e n 
The Matters of Eccleſiaſtical Conuzance are of two Kinds, Crimi- 
nal and Civil; their Criminal Proceedings extend to ſuch Crimes as by Vaugh. 212 
the Laws of the Land are of Eccleſiaſtical Conuzance, (a] as Hereſy, (a). They 
Fornication, Adultery, and ſome others, wherein their Proceedings are cannot hold 


pro reformatione Morum and pro ſalute. Anime ;; ahd the Reaſon why they Plea of a lie- 


have the Conuzance of theſe and the like Offences, and not of others, 8 * 
as Murder, Theft, c. is not from the Nature of the Offence, for the Conrad, YT 
one is as much a Sin as the other; and therefore if the Conuzance were but for Fer-] 
of Offences quatenus Peccata contra Deum, it ſhould extend to all Sing Jury in their 
againſt God's Law; but the true Reaſon is, becauſe the Law of the * 1 
or ps hath indulged them with the Conuzance of ſome Crimes, and not J uber 
of others. tos, ee [bh] bag lers > hu oor 


15 Bob dodue forged 
Ordiantion it was held, that the Spiritual Oran may proceed to. deprive bin. Sid. wh "we 

| t was held, t a t may to we „Sid. 217, Lev. 138, 
Keb. 721. Keilw. 39.80 where a Pariſh Clerk was guilty of ſcandalous Crimes, and being 5 
ceeded againſt in the Spiritual Court, it was held on a Motion for a Prohibition, that they may proceed to 
deprive him for theſe Crimes, though they were in their Nature only puniſtiable in the Temporal Courts. 


2 Ld. Raym, 1507. & wide Dyer 293. Comp. Incumb. 53 Hob. Searle's Caſe L. P. Cannot 


puniſh for writing a Libel, being an Offence innictable at Law. Comb..71.——For Sacrilege the Party 
may be See againſt in the Spiritual Court, the R is likewiſe puniſhable in the Tem 


ral Courts. 37 H. 6. 39. Bro. Appeal 31. 45. 2 8 2 Keb. 23. Sid. 28 1.—80 an Ac- 


tion at Law lies for an Aſſault and Battery on a Sp „ as alſo a Suit in the Spiritual Court for 

Irreverence to his Perſon. 6 Mod. 156. Cro. Kliz. 655. But for calling a Woman Whore and 
Thief, the Party cannot be proceeded, againſt in the Spiritual Court and by Action at Law, being one con- 
tinued Act. 2 Rol. Abr. 259. So for Solicitation of which is attended with Force and Violence. 
Vide 4 Co. 20, 2 Salk. 552. pl. 15. 7 Mod: 78. 2 If. Raym. 809, 1101. N 


The Civil Cauſes committed to their Conuzance, wherein the Pro- Vide Titls 
ceedings are ad inſtantiam Partis, ordinarily are the Buſineſs of Tithes, L ap 
Vor. IL. 3 B | Rights et. (P 
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Rights of. Frag rus, Indogion 5 o Ecclefiaſtical: . Matten 
olf Mattimony and Divorce, and Teſtamentary Cauſes and the I 
Fl ern gy as the Iuſinuation of Teſfaments, Legacies of Goods und 
5 Ec. wherein chey proceed accbrding to the Canon Law, and the 
e w, which 18 taken a8 een Points'of Ps ur De- | 
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Page 154 * 3. Of his rerogative in creating Ae 2255 


4 


nommo vt 3 "alt 3 nod iff 1.4, aa reg! J QSO 12 
Dyer 176. The King Athwe H Suntzin f Juſtice hath an debe Prowgarize 
2 Rol. Abr. in creating Officers;\ and all Officers axe ſaid to derive their Authority 
152. mediately vr immediately from him; thoſe who derive their Authority 


4 ** ch from him are callecb the Officers oi tie Crown, and are created by Ler- 
540. 45% cord; Patent; ſuch as the great Officers of State, Judges, Cc. and 


12 Co. 116, there needs no greater or ſtronger Evidence of a Right in the 
Rol- Rep. a5. Crown herein, than that the King k hach created all ſuch Ollicers Time 


Show, Par... immemorial. 


TT * * But though. al loch Officers deri e their Aube Frag the Crown, 


Co Lit. 3.114. and from whence the King is termed” the univerſal, Officer and Diſpoſer | 
2 Vent. 279. gf Juſtice; yet it hach been held, that he hath, not the. Office in him to 
4 oy. 10 8 execute it himſelf, bur. i is. only to grant or nominat nor can the Kiog 
9 85 "grant any new Powers or Privile to any ſuch O cers,” bur they mu 
ER T the ONES: according t to. Roles ne ng e them 
* 


2 Inſt. 540. & We can the King ki 
2 Sid. 141. ution r pre to c 
Moor 808. e by P , 0 1 hg 3 N 229 ; 
4 Inſt. z00. *-= * SH FL. bog 03 SAVE „ 
Jon. 231. And on this F din it was held, 8 an Office created dye 


Mounſon, v, Patent fot the ſole making of all Bills, err and Letters _— 

Lifter. in the Councib of 2ork- was unreaſonable and void. 

Hob, 6g. D So lt hath been held, that the King could not ow to any Perſon 
te hold a Court of Equity, it being a ſpecial Truſt committed to 
' the: Kit and! not _ him to ebe to Ne other erbept his 

ES  Chancello „F.. avg," 

4 Sd Cominiliog to ſeize: the Goods and im Nan. ths Bodies of all 
Br. eee Perſons who ſhall be notoriouſſy ſuſpected of Felonies or Treſpaſſes, 
len 3 15,16. without ah⁰y mee or rags chem, was held illegal 

$2 94 and void. 

4 lat. 163. 80 Commiſions to afſay- Weights. and Meaſures, being e of new [nven- 
(a) 18 E. 3. tion, were condemned by (a) Parliament. 
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a Co. 116. 80 Where one Cbute potions the King to erect a a new Office for re- 


ring all Strap rs except, Merchant Strangers, and to grant the ſaid 
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. The Power of making War or. Peace is inter Jura — Imperii, and Hin 
in (a) England is lodged (s) ſingly in the King tho', as my Lord » Hple p. C. 159. 
ſays, it ever ſucceeds, beſt hen done by Parliamentary: Advice. {35/17 Co. 25. 


\ A TRIS +, * eee nenn inen e Nie An. 4 Tie us 
Gladii, both Military and Civil, is one of che . Majeſtalis; and therefore no Man e el Was in * 
Kingdom without the, King s Commilſion., 3 Idſt 9 (3) The Diſputes touching the Diſpoſition of the 
Militza'are now ſettled, and declared to be ide Right of the Crown, by the Statutes of 13 Car. 2. c. 6. 
and 13 & 14 Car, 2. c. 3. Hal. Hit. P. C. % ĩ¼ ghd oo 
Ar ; #4. ae -ALoye” x end. "es 


OH 
5 „ 


A general War, according to my Lord Hale, is of two Kind: page 175 
| | | Hal. Hiſt, 


1. Bellum ſolemniter denunciatum. 2. Bellum nan ſolemmniter denunciatum. P. C. 163. 


The firſt is, when War is ſolemply declared or proclaimed by our King 
againſt another Prince or State, Which is the. moſt formal Sglemnity oh 
a War now in Uſe. 2dly, When à Nation lips) ſuddenly into a War 
without any Solemnity, which. happens by, granting of Letters gf. Mar gur. 
by a foreign Prince invading our Coaſts, or ſetting upon the King's Navy 

at Sea; and hereupon a real though not a ſolemn War may and hath for- 


- 


merly ariſen; and therefore to (c] prove a Nation to be at Enmity with (-) When 
England, or to prove a Perſon to be an Alien Eneny, there is no Neceſ- the Cours 


air of ſhewing apy War proclaimed, but it may, be ber, and fa ee e 
put upon the Ttial of the (4). Country whether there was a War or che jane” | 
not, Re? C5 * 3g * F : 34 115 a 17 71 1529 1 8 5 A And Miniſ- 


1 5 . 
ter of the 


1 
> 


„ : 


ſame may by Law protect Men from Oppreſſid” hd Violente, 5nd diſtribate Jaſtice to all, it is faid to be 


Time of Peace; ſo when by Invaſion, Inſurrection and Rebellions, &c, the peaceable Courſe of Juſlice 

is diſturbed, then it is ſaid to be Time of War; and the Trial hereof is by the Records and Judges of the 

Courts of Juſtice. Co. Lit. 249. ( Oven 45. enen Eg . | 

| 5435 Ho SES. MOT y e | Þ 
Peace is of two Kinds; 1f, Politive or Contracted. 2dly, Such a Hal. Hit. 

Peace as is only a Negation on Abſence; of, War. A Poſitive Peace; is P. C. 159. 


41 
1 
a. + 

— 


ö 
* ** 1 


ſuch as ariſeth hy Contracts, Capitulations, Leagueg or Truces between 

P rinces or States that; have Jura ſummi Imperii, and is of two: Kinds. 

1. Temporary, Fhich is properly (e) a Truce, which is a Ceſſation from (e) The Df. 
War already begun; and then, ihe Term being elapled, the Princes or {erence be- 
States, are hh face in the former State of War, unleſs it be protracted ferns 4 
by new Capitulatians, or be otherwiſe provided in the Inſtrument or Tete i, 
Contract of the Troce. 2. Perpetual ne ier mino ar, indefinite, Which that a Trace 
regularly continues according to the Tenor or Conditions of the Agree- is a Ceſſation | 
ment, until ſome. new War be raiſed; between 


1 


ſome. emergent Injury ſuppoſed, to be done by the one Party or the other, Tine, b 
and this is properly called a (f) League Fedde, and makes the Princes Lege. iv an 
and States Confederati; and though chis may, be variouſly, diverſified, ac- abſolue 
cording to the Capitulations, Conditions and Qualifications of ſuch Strikiog of 


Leagues, yet they are ordinarily of theſe Kinds. 1, Leagues ↄffegſive ec. 


and defenſive, which oblige the Princes not only to a murugl Defen A en 
but alſo to be aſſiſting to each other in their military Aggreſſes — * 2 4 


others, and makes the Enemies of one in Effect the common Enemies (7) In all 0 


bY 


of both. adh, Defenſive but not offenſive, obliging each to ſuccour and pes the 
defend the other in Caſes - of Invaſion or War by ocher Princes. 3d), ae ene 
Leagues of ſimple Amity, whereby the one contracts not to ĩnvade, in- 


Country are 


jure, or offend the other, which regularly includes alſo Liber of mu- excepted. © | 
tual Commerce and Trade, and Safeguatd of Merchants and Traders in 2 Show. 369. 


eithet's Dominions. | Kere . 
af + | | 2. A 


* 
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the Priaces. or States upon from War for 


5 4 laſt, 185. | 


Laws of each | 
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upon the taking. 


Wil. Rep. This Truſt lodged in the 
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Hal. Hit. 2. A Peace which is only a Negation or Abſence of War is where no 


r. C. 160. 3 League or Articles of Peace intervene, nor yet any Denunciation of 


War; a4 among divers Princes in the World who never capitulated one 
with another, and yet there is no State of War between them ; and the 
general Rule is, «bi Bellum non eff Pa (ꝶq 7. 
The King, in conſequence of his Power in making War and Peace, 
hath a Prerogative in the Coin and Royal Mines, in Salt-Petre and 
(a) iRol. Rep. Gunpowder ; may (a) enter into a Man's Lands to make Fortifications; 
152. may lay on Embargoes, grant (5) Letters of Marque and Repriſal, 
* Page 176 * preſs c) Soldiers, Sailors, c. and though in many Inſtances relating to 
(Moly 30. tbeſe Matters, the ſtrict Letter of the Lam may be exceeded, yet from 
Rol. Abe, the Neceſſity of Order, Government and Diſcipline, are they countenaced 
L ee and allowed; quod Neceſſitas cogit defendit, Deb e 
. 8 e 
take the Ship or Goods. of the adverſe Party. unleſs he hath a Commiſſion from. the Kings the Admiral, or 


” 
7 


thoſe that are ſpecially appointed thereunto. Hal. Hiſt. P. C. 163. Vern. 54.— By the Law of the 


Admiralty, the go of -a Ship taken upon the High Sea without Letters of Margue, veſts in the King 


* 


a tk POT: , 1 4 4 1 3 8 I. { - 


r 
— — 
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As to the prefling of Sailors, ſee Fofter Rep. The Cale of Alexander Broadfoor, / tak. Ty x a 
Com. 1 V. 418. and ſee alſo Comb. 243. e FR Black | 


Ld. Raym. The King may declare War againſt one Part of the Subjects of a 
283. per Tre- Prince, and may except the latter Part; as was done by K. Vill. in his 
& Ch. J. Declaration of War with France, where he we wage the French Proteſt- 
© ants; and of ſuch Proclamations all ought to take Notice, becauſe the 

War begins only by the King's Proclamation, . 


: $6 Of his Prerogative as Parens Patriz in taking Care of Infant, 
ä | Ideots, Lunatics, and Charitable Uſes, 


Vide Head of The King, as Parens Patrie, hath the Protection of all his Subjects; 
Infants. and in a particular Manner is to rake Care of all thoſe who by Reaſon 
of their Want of Underſtanding are incapable of taki, 3 of them- 

ſelves and their Affairs. By virtue of this high Truſt, Infants, who by 
Reaſon of their Nonage are under IND are under the Protection 
of the Crown; and hence ariſes Al 5 as a Debt of Gratitude, 
which can never be cancelled, though the Subject owing it goes out of 

the Kingdom, or ſwears Allegiance to another Prince, *' ' © 
| ng, and the Juriſdiction exerciſed herein, 
103 originally belonged to the Court of Chancery, and now, upon the Diſſo- 
| 1ution of the Court of Wards, is again devolyed on that Court. Hence 
it is every Day's Practice in that Court to determine as to the Right of 

| ' Guardianſhip, to puniſh Abuſes in relation to their Perſons, c. 

If a Perſon appointed Guardian is attainted, or otherwiſe becomes in- 
Will. Rep: (capable, the Truſt devolves on the Great Seal as the General Guardian 


06, in the 


| Talc of the of all Infants, 


Duke of Or- / | 


mon, who was appointed Guardian to the Duke of Beexfert. | 


" a 


the like Manner and for the ſame Reaſon it] is, that Ideots' and 
Lunatic. vided for by the King as Pater Patri. | 


Vu Head of In like Manner in the Caſe of Charities, the King pro bono publico has | 


Charitable an original Right to ſuperintend the Care thereof; ſo that abſtracted 
Uſes and ' 1 f 19 
— Will. Rep. 119. } Ws rs 5 ES > from 


rth. 399.——Claaſe in a Charter which impowerd''the Seizing the Goods of every © ; 
Perſon is illegal and void. w. 137. (e) 6 G. 27. Hut 134. / en © 


— 


* „ 


from the Statute 43 Eliz. cap. 4. relating to Charitable Uſes, and ante- 
cedent to it as well as ſince, it has been every Day's Practice to file In- 
formations in Chancery in the Attorney-General's Name, for the Eſta- 
bliſhment of Charities, 6e. 


— mY „ 


6.ͤ. Of his Prerogative in Pardoning. 


T bis high Pretogative is (a) inſeparably incident to the Crown, and the 
King is intruſted here with upon a ſpecial Confidence, that he will ſpare 
"thoſe only whoſe Caſe, could it have been foreſeen, the Law“ itſelf may o page 1 
be preſumed willing to have excepted out of its general Rules, which the ,. .. 
F 55 . : , Co.Lit.114.b. 
Wiſdom of Man cannot poſſibly make ſo perfect as to ſuit every parti- H. P. C. 104. 
cular Caſe. 85 : F 3 Inſt, 233. 
a a Ns | 3 i | „ de. 284. 
(a) It is a perſonal Truſt and Prerogative in him for a Fountain of Bounty and Grace to his Subjects, as 
he obſerves them deſerving or uſeful to the Public; which he can neither grant or otherwiſe extinguiſn; per 
Hole Ch. J. Ld. Raym. 214. & per Rokeby J. As he cannot but have the Adminiſtration of public Re- 


venge, ſo he cannot but have a Power to remit it by his Pardons when he judges it proper. Iden. 
r vide Title Patdon. „ 


7. Of Diſpenſations and Non Olſtant. 


The Power and Prerogative of diſpenſing with Laws and granting Nen 2 Rol. Abr. 

Obſtantes, hath been always looked upon with a jealous Eye, and are faid 1799. 

to have been firſt invented in Rome and brought into this Kingdom by the Dav: 69. 
Pope e hoes 090093 ! e ; 2 Mod. e61. 
But though they have not been favoured in the Courts of Juſtice, yet 11 Co. 38. 

it hath been always held, that the King had a Prerogative in certain Finch 234. 

Caſes + to grant Diſpenſations and Non Obſtantes, which is founded in Dyer 54. 
Plenitudin: Poteſtatis; and upon this Reaſon, that it is impoſſible for Pl. 177 

' *'Law-Makers by human Prudence to forefee ſeveral particular Caſes J. Whether it 


that may happen, wherein a Law that is good in general might be miſ- 9 3 


chievous in ſome particular Caſes; and therefore and for the publick from the Na- 


Good the Law intruſts the King (who is intruſted with the Execy- ture of our 

tion of the Law) to judge of ſuch Circumſtances ; and when ſuch par- Oonſtitution it 

did) there is 
ap Wn no aa End 


 & In the ſecond Paragraph, fo. 178. a Caſe is put, that before the Statute of W. 3. (infra 178) might 


ticular Caſe happens, to exempt it out of the Penalty of the General Bee never 


Law. 5 


/ 


1 a 7 : 


perhaps have admitted of ſome Doubt. 


Ihe prevailing 3 herein hath been, that oe King cannot by 12 Co. 29. 
any previous Licence or iſpenſation make an Offence diſpuniſhable Pav- 75. 
which is Malum in ſe ; but that in certain Matters, which are only Mala * C. 35. 
Probibita, he may to certain Perſons and on ſome ſpecial Occaſions; ang 
this Diſtinction the Ch. J. (5) Yaughan admits, being well underſtood () In 1, 
and rightly applied, is the beſt Guide in theſe Matters. e IR 


mas and Sor- 


| rel, Vaugh. 330 to 359. where this Learning is fully diſcuſſed; and in Lev. 217, Sid. 6, 9. S. C. 


On this Diſtinction it was always held, that the King could not diſ- Vaugh. 334. 
penſe with the Laws againſt Murder, Adultery, Stealing, Inceſt, Sacri- | 
lege, Extortion,-Perjury, Treſpaſs, and others of the (c) like Kind; and () Hence 
en een | 5 | 7% apes Bk Ine By that the Reſolu- 
tion in the Year-Book 11 H. 7. 11, 12. pl. 35; that the King's Grant to the Biſhop of *a/i/ury and his 


Succeſſors having the Cuſtody of a Priſon, that they ſhall be quit of all Eſcapes, Oc. having been allowed 
VoL. IV. | F 3 C in 


\ 


2 
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ee” 4 ©, 22 5 
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| | |  _- Pzerogative, 


in Eyre mall that a; Pardon for any ſuch like Offence that was Malum in ſe before it 


be a good happened was vic. 4s 


Diſchar ne Er Re 9 eee | 
from any Fine for a negligent Eſcape out of ſuch Priſon, is doubted of in 2 Hawk. P. C. 389. 


2Hawk.P.C. But where a Thing lawful in its own Nature is made unlawful by Act 
= | AN 13 of Parliament only, as the Carrying Bell-Metal or Beer, Sc. out of the 
= tities there Realm, Importing certain Merchandizes in foreign Ships, Ec. Selling 
\ cited, Wines beyond a certain Price, Exporting Wool to any gather Place than 

| | Calais, Coining Maney; of a baſe Alloy, and other Matters of the like 


| | | Nature; it ſeems. formerly. to have been taken for granted, that generally 
| | the King might diſpenſe with it as. to a particular Time or Place, or 
= | | Perſon, or even Corporation aggregate, ſo far as the Public was con- 
| a F Which was cerned in it. 8 | | 179908 
(in ſach | | 3 ke 5 | 
On, making the King Legiſlator, and, as ſuch, full, complete, and ſole Sovereign, inſtead of executive 
ag rate. GET 4 2 N f 1 8 ' Nee #*.74 


2 Hawk,P.C. Yet where ſuch. Diſpenſation could not but be attended with great In- 
399 convenience, as the Introducing a Manopoly, or Fruſtrating the End 
| for which the Law was made, as the Licenſing a particular Perſon to 
Page 178 import foreign Cards or Wines prohibited by Parliament, and * à fortiori, 
if it tended to ſuſpend the whole Stature in general, it. was commonly 

F Theſe agreed tobe void f 3% balls 


kind of D: . | - Ry, 5 | 3 
terminations ſhew the Abſurdity of the Claim. As to what the King might legally diſpenſe with, ſte the 
Paragraph next but one. | 12 85 oy . n,, ie E VB EY 


Hawk. P. C. Alſo wherever an Act of Parliament gives a particular Intereſt or Right 
390 of Action to the Party grieved. by the Bresch of it, as che Statyres of 
Hard. 1, Mortmain, which give an Entry to the next immediate Lord for an Alien- 
sation to a Corporation, the Statutes againſt Maintenance, Foreible Entries, 
| Carrying Diſtrefſes, out of the Hundred, ſuffering one in Execution 40 
i eeſcape, Nc. which give an Action te the Party grieved by the Offenge 
| E ; it ſeems tor haye been always agreed, that no Charter * 
King can be of any Faree to bar the Right of the Party grounded upon 
ſuch Statute; becapſe it is a ſettled Rule, that the King cannot prejudice 
| the Inteseſt of the Party, 2 Dro e dy. 11 Wo; 
2Hawk. P. C. Alſo where a Statute is expreſs, that; the King's Charter againſt. the 
390. - I Purport of it, whether with or without a Clauſe of Non Obſtants, ſhall 
40 12 Cork: be void; it is faid by (a) Sir Ed. Coke, that no Clauſe of Non Obſtante 
e diſpenſe with it, unleſs it tend to reſtrain ſome Prerogative ſolely and 
inſeparably incident to the Perſon of the King: as the 2 1 of Pardon- 
ing, or of Commanding the Service of the Subject for the Public Weal; 
which being, as he ſeems to argye, founded on, the Law of Nature, 
are ſo far inſeparable from the King, that by a Clauſe of Non Obtante 
"i may diſpenſe with any Statute whatſoever which tends to deprive him 
Io SS V/ . gan 
admit of XIE RS j a ot 00g, SDS 99 LO WATT 
Doubt: But it ſeems ſtrange to ſay, that when the <vho/e Legiflative Body hath enacted any Thing, that 
one of the three Eſtates of the Realm, being only a Para of the Legiflative Body, ſhould have a Power to 
diſpenſe with what hath been ſo enated, However, there is now an End of the Queſtion, Vide the Statute 
of W. Zo infra. i ene en 5 I'S ro ES 


LY ; +. 
v ( * 


2 H. 7. 6. b. On this, Foundation the Reſolution of the] udges in the 7eor-Book 


— 222 H. 7. is ſaid to be maintainable ; in which it is adjudged, that where the 


Statute, of 23 H. 6. cap. 8. expreſoly enacts, that Patents to Sheriffs. t9 
continue longer than a Year ſhall be void, and the Party diſabled: to bear 
the Office of Sheriff notwithſtanding any Clauſe of Nen Ohſtante ;. yet the 


King 


erster. 


- —— 


6 


King by the Chuſe of Non 2 might make a 8 Patent of _ 
Office for Life. ee e 
In the Reign of K. Jam. 2. en the King's Ulipeniog Pine was 
endeavoured to be extended, a Difference was taken and attempted to be 
eſtabliſhed in thoſe Caſes, Which was, That as to 4 General Law made 
for public Government, and in which all the King's Subjects were equally 
intereſted, the King might diſpenſe with | it, but not where any Right or 
Intereſt veſted i in a articular Perſon; and it was ſaid to be no Odſectiod 
to ſuch di enſing ower, that the Law was made pro bono publico; for 
that ug it was pro bono Subditorum, yet not being klin but Po- 
puli Complicati, the King might: diſpenſe with it. 555 
Alſo the following Points were determined in Sir Ed. Halrs Caſe i in the Comb. 21. 
fame Reign. 1. That the King“ is Sovereign or abſolute Prince. 2. Fhat ere 475+ 
' the Laws of the Land are the Ming Laws. 3. That to diſpenſe with Cl. 133 
Penal Laws, where the Subject hath no Maßen Damage, for neceffary | 
and urgent Occaſions, is att inſeparable map of the King. 4. That 
the King is ſole Judge of ſuch Necefſity. 53. That this Truſt refiding in 
him came not from the People, but was a Sovereign Right of the Ki 
ab Antiquo. 6. That the Diſpenfation in-this Caſe, becavſe it came with- 
in three Months before any Py incurred, was en Bar ls 
Plaintiffs Action. * | 
Theſe Reſolutions being thou den us Co Geben, as bend 
ing in Effect to make ry Grd: of 3 — Laws Þroea- 
rious, and merely dependant on the Pleafure of the King; : 
By the 1 . & M. ſeff, 2. cap. 2. it is declared and enagted, „ That 
e no Diſpenſation by Non Oôſtante of or to any Statute or any Part there- 
cc of be allowed, but that the ſame ſhall be held void and of none EM, 
« except a Diſpenſation be allowed in ſuch a Statute.” 
As the aborementioned Caſe of Sir Ed. Hale is the moſt n 
ble Caſe on this Subject, it max not be impropet to inſert it at large 
* — taken from a MS. Report, dogecket with e the N nee of Sir Ed. Page 179 
This it ar Abi cr Debt or 300 I. fotmded on A Conviction of the Anthony Gods 
Defendant for exercifing the Office of à Colonel of 'a- Foot Regiment, 2, n 
after Neglect to take the Oath of Allegiance and Supremacy iajoined 54% Trin. 
ro! be taken by rhe Statute" 25 Car. 2. cap 2. by which Statute the Pe- * * 
fendant hath forfeited the Sum of 500 7. to him that ſues for the fame, 
The Declaration fets forth, that the "Defendant Sir Ed. Hale, the 
2oth"of Nov. Ann. 1 Rexm of this King, at Huctington in the Fac 
of Kent was advanced” te be a Colonel of a Foot Regiment in the faid 
County (Which the Plaintiff avers to be a Military Office and Place of 
Truſt under his faid Majeſty and by Authority from im derived); and 
that the Defendant Held and exerciſed the ſaid Office for thres Months 
then next following, and to the Time of exhibiting the Bill of the Plain- 
tiff, and did and doth inhabit in the ſaid Pariſh,” and County, and 
dic nöt either in the Court of Chancery or in this Court, in the next 
Term or in the next Quarter-Seffions of the Peace holden for the fait 
County of Kent or Place where he did reſide, or within three Months 
after his Admiſſion to the ſame, take the ſeveral Oaths of Su premaex 
and Allegiance; but did wholly negle& to do the ſame, and 15 con- 
tiaue after his Neglect to execute the ſaid Office, and yet doth execute 
the fame,” contrary to the Form of the Statute in that Cw made an 
rovided. 
, The Dechration further fers forth, that the fa Sir” Ed Hale the De: 
fendant 29 March laſt, at the Afliſes held ar Rocheſter in the County 5 
Kent before the late Lad. Ch. J. Jones and Mr. Fo. Withens Juſtices of 


Over and 7 erminer for the ſaid N was indicted for the ſaid — | 
| an 
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and for executing the ſaid Office after the ſaid Neglect contrary to the 


Form of the ſaid Statute z and thereon was in due Form of Law con- 
_ victed, as by the Record thereof may appear; and the Plaintiff in- 


titles himſelf to the ſaid 500 J. forfeited by the Defendant by the ſaid 
Act on his ſaid Conviction, and faith the Defendant hath not paid him the 


8 To this Declaration the Defendant pleads in Bar, that the King's 


Majeſty that now is, after the Defendant's Admiſſion to the ſaid Office, 
and within the three Months next eln and before the next Term 
or Quarter Seſſions of the Peace after the ſame, and before the exhibit- 

ing the Bill of the Plaintiff in this Court, viz. the gth Day of January 
in the firſt Year of the Reign of his preſent Majeſty, his ſaid Majeſty 


by his Letters Patent under the Great Seal of England, did diſpenſe, par- 
don, remiſe, and diſcharge, to and with the, ſaid Defendant, of and 


from taking the ſaid Oaths of Allegiance and, Supremacy, and from re- 
ceiving the Sacrament according to the Uſe of the Church of England, 
and from ſubſcribingthe Teſt mentioned in the Act of 25 Car. 2. (cap. 2.) 
or mentioned and contained in any gther Acts of Parliament, and of and 
from all Crimes, Convictions, Penalties, Forfeitures, Damages, and 
Diſabilites incurred or to incur at any Time then after for executing the 
ſaid Office, after he ſhould omit, neglect, or refuſe to do and perform 
any of the ſaid Matters injoined to be done by the ſaid Act; and further, 


that his ſaid Majeſty by his ſaid Letters Patent did grant unto the De- 
fendant, that he ſhould be enabled to hold the ſaid Office without taking 


Mr. Northey, 
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the ſaid Oaths or ſubſcribing the ſaid Teſt, as if the ſaid Act had never 
been made* r e pop 0: 10 % Bar tO nol wt 14 $5 bee 
To this Plea the Plaintiff demurred, and the Defendant joined in De- 
Lam of Counſel with the Plaintiff in this Caſe, and am humbly to 
ſhew your Lordſhip and the Court the Cauſes of this Demurre. 
* This Action is grounded on the Statute made 25 Car. 2. cap. 2. 
which requires, that all and every Perſon or Perſons, that ſhould. be ad- 


- mitted, entred, placed, or taken into any Office or Offices Civil or Mi- 
litary, or. ſhould receive any Pay, Salary, Fee, or Wages by reaſon of 
any Patent or Grant of his then Majeſty, or ſhould have Command 
or Place of Truſt from or under his ſaid. late Majeſty, his Heirs or 


Succeſſors, or by his or their Authority, or by Authority derived from 
him or them within this Realm of England, &c. after the. firſt Day of 
Eaſier Term 1673, and ſhall inhabit, be, or reſide, when he or they is 
or are ſo admitted or placed, within the Cities of London orWeſtminfter, or 
within thirty Miles of the ſame, ſhall take the ſeveral Oaths o Supremacy 
and: Allegiance'in his Majeſty's High Court of Chancery or in the Court 
of King's Bench in the next Term after ſuch his or their Admittance or 
Admittances into the Office or Offices, Imployment or , Imployments 
aforeſaid; and that all and every ſuch Perſon or Perſons to be admitted 


_ as* aforeſaid, not having taken the ſaid Oaths, ſhall, at the Quarter- 


Seſſions of that County or Place where he or they ſhall reſide, next after 


ſuch his Admittance or Admittances into any of the ſaid reſpective 


Offices or Imployments aforeſaid, take the ſaid ſeveral reſpective Oaths 
as aforeſaid, and ſhall receive the Sacrament of the Lord's Supper, ac- 
cording to the Uſage of the Church of England, within three Months 
after his or their Admittance into or receiving the ſaid Authority and Im- 
ployment, in ſome publick Church on ſome Sunday immediately after 
divine Service and Sermon, and ſhall ſubſcribe the Teſt in the ſaid Act 


mentioned at the Time when he ſhall take the ſaid Oaths. 


— * A 


c 


And by the ſaid Act it is further, enacted, that all and every che Perſon 
and Perſons aforeſaid, that do or ſhall negle& or refuſe to take the. ſaid 
| . | | Oaths 


29 


— 


Prerogative, - 


Oaths and Sacrament in the ſaid Courts and Places, and at the reſpec- 
tive Times as aforeſaid, ſhall be ipſo fad adjudged-incapable and diſabled 
in and to all Intents and Purpoſes whatſoever to have, occupy and enjoy 
the ſaid Office or Offices, Imployment or Imployments, &c. and every 
ſuch Office and Place, Imployment and Imployments ſhall be void, and 
is by the ſaid Act adjudged void. | ze : | 


| Then comes the Clauſe of Forfeiture, by which the Plaintiff is intitled 


to this Action, which is, That all and every ſuch Perſon or Perſons that 


ſhall negle& or refuſe to take the ſaid Oaths, or the Sacrament as afore- 
ſaid, within the Times and in the Places aforeſaid, and yet after ſuch 
Neglect and Refuſal ſhall exerciſe any of the ſaid Offices or Imployments 
after the ſaid Terms expired wherein he or they ought to have done the 
ſame, and being thereupon lawfully convicted in or upon any Informa- 

tion, Preſentment or Indictment in any of the King's Courts at Wef- 


minſter or at the Aſſiſes, every ſuch Perſon and Perſons ſhall be diſabſed 


from thenceforth to ſue or uſe any Action, Bill, Plaint or Information 
in Courſe of Law, or to proſecute any Suit in any Court of Equity, or 

to be Gvardian of any Child, or Executor or Adminiſtrator of any Per- 

ſon, or capable of any Legacy or Deed. of Gift, or to bear any Office 
within the Realm of England, &c. and ſhall forfeit the Sum of 5001. to 
be recovered by him or them that ſhall ſue for the ſame, to be proſecuted 
by an Action of Debt, Suit, Bill, Plaint or Information in any of his Ma- 


jeſty's Courts at Veſtminſter, wherein no Eſſoin, Protection or Wager of 
Law ſnall F a; = 13 


In this Caſe, my Lord, I ſhall lay down and endeayour to maintain bt 


theſe two Things: 


Firſt,. That the Plaintiff hath well intitled himſelf by his Declaration 


* Secondly, That the Defendant hath not by his Plea alledged any Mat- 


to recover the 5o0ol.. demanded by him againſt the Defendant, according 
to the ſaid Act 25 Car. 2. c. 2. of the late King. oF 

ter that can bar the Plaintiff from the Recovery of the ſame. 
As to the firſt, I conceive, that by the ſaid AR four Things are neceſ- 
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ſarily © HOY before the Informer can be intitled to bring an Action for | 


Eſt, That ſuch Perſon hath been admitted into ſome Office, Place, or 
Imployment within the Deſcription and Intention of the ſaid Act. 


: Secondly, That ſuch Perſon after his Admiſſion into ſuch Office <P, 


neglected or refuſed to take the ſaid Oaths at the Times and Places by the 
- Thirdly, That ſuch Perſon after ſuch Neglect or Refuſal hath continued 
to execute ſuch Office. VV „ 
Fourthly, That ſuch Perſon be convicted thereupon in one of his Ma- 
jeſty's Courts at Meſiminſter or at the Aſſiſes, at he Suit of the King, 


dy Information, Preſentment, or Indictment. 
The Plaintiff hath ſhewn all theſe Things in his Declaration. 
1. It is ſet forth, that the Defendant was admitted to be Colonel of, a 


Foot Regiment, which is expreſsly averred to be a Military Office and a 


Place of Truſt under his preſent Majeſty, and by Authority from him 
derived, according to the Words of the ſaid Act of Parliament, 
2. It is expreſsly ſhewu, that the Defendant did negle& to take 
the Oaths of Allegiance and Supremacy in the next Term in the Court 
of Chancery or this Court, or in the next Quarter-Seſſions for the 
County or where he did then inhabit, or within three Months 
next after his Admiſſion to the ſame, which are Times and Places li- 


mited and appointed by the ſaid Act for the taking of the ſaid 


Oaths. 
Vol, IV. e eee 3 D 1 op rel 
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It is expreſsly averred, that Ge Defendant did execute ache ſaid 
aff after the Times expired, ang his Negioe to take the ſaid 

Oaths, 4 

| 4. Laſtly it is tet forth in the —— that the Defendant was 
bs ” Inditment at the Aſſiſes in Kent before Sir Tho; Jones and Mr, 

Juſtice Withens, Juſtices of Oyer and Terminer for the ſaid County of 
Kent, lawfully convicted for executing the ſaid: Office after his Neglect 
to take the ſaid Oaths, contrary to the Form of the ſaid Statute; 
which is a Convidion by one of the Means, viz. by Indictmect, 
and in one of the r VIZ. at che Allies, in the ſaid Statute 
ade. | j lng 

\ Theſe, my Lord, I ii are W occetligg by che Statote, but it 

is not incumbent on the Informer to make them all appear to be ſo; for 
as to the three firſt, they muſt» be proved on the Information, Preſentment 
or Indictment at che King's Suit, before ſuch Officer can be convicted; 
but — there is a eee the Informer'need only ſhew the Record 
theres x70 „ Th 

If chen the Plaintiff. hath imitled himſelf te his Action, abs next 
Thiog 0 be Goagered I is, the: 3 . 140 tlie e io in ar 
thereon ir ; 

An. deni he mall conſider! two Things.” id; 42 391 

Firft, Whether the Defendant fhall be now 3 to * this Dia 
penſation in Bar of. ibis Action, and whether he hath not loſt the Benefit 

of it, by not pleading of it in i Bay to the Indictment dns. be Hark 
been convicted. 

Secondly, Admitting 15 may lead the ſame now, "whats the fame 
be good in Law to enable the Defendant to execute the ſaid Office with- 
out taking the ſaid Ouths, fo that he ſhall be enempted from the Penalty 
infliged by the ſaid Act. of Parliament for IP the faid Office after 

ais neglecting to take the Oaths. 
page 182 As to the firſt Point, 1 hall 8 to your Lowthip abe Times 
mentioced in the Record nom befote you; the Defendant-was admitted 
| to the Office of Colonel the aoth of Nov. Anno 1. of this King; the Of- 
fence in executing the ſaid Office after his Neglect to take the Oaths of 
Allegiance and Supremacy, is altedged to be the roth of March Anno 2. 
of this King and the Conviction for the ſame appears to have been che 
29th of March Ann. 2. of this King; and the Difpenſation pleaded by 
the Defendant was granted to him the gth Day of January Anno 1. of this 
King, which was before the x and Conviction? 3 wi ud ee this 
Point the Caſe will be but this: + N Lind F 

An A& of Parliament doth wt that be Ae. doth. neglect — 
the Oath of Allegiance within the certain prefixed” Time, and ſhall be 
convict: of the ſame hy Indiftigent, ſhall fo feie 500 J. to him who wilt 
ſue on ſuch Conviction for the ſame; the Defendant neglects to take the 

ſaid Oath, baving a Diſpenſation of the fame granted to him before the 

Time lapſed for taking the ſaid Oath; and which (to make a Caſe) is 
admitted to be a good Excuſe, and rr be en in Bar of any Indict. 8 
ment for that Neglect. | an ban Ren Jo 09k 

The Defendant is dkeee /ardifted: for thay Ne lea, and pleads Not 
guilty to the fame ;; .andan Action is brought by: Plaintiff againſt him 
tor the 300. on the ſaid Con viction, and the Defendant pleads the ſaid 
Diſpen ation in Bar; L eoncrive; with Submiſſion, he comer to late; 
tor the Defendant had his Electitm to have pleaded: the faid Diſpenſation 
in Bar of the ladictment, and to have relied on it; and that was 
his proper Tire to make Uſe of the ſame or to waive'it; and inſiſt on 
his Innocence, and plead Not guilty; and when he pleads Not guilty, 
and does not make Uſe of the Diſpenſation for his Defence; the Law 

1 con- 
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conſtrues it to be a Waving of it; and he ſhall at all Times after be e- f 
ſtopped by his Plea and Conviction thereon to ſay, that he did not waive | 
To make this plain, I humbly ſubmit to your . Lordthip's, Conſide- 18 | i 
ration, that after the Conviction. the Defendant could. never have made 1 
Uſe of his Diſpenſation to have ſtayed the Judgment on the ſame, which | CO 1 | 
is the expreſs Opinion in the 11 EH. 4. Bro, Lit Chartres de Pardon, pl. 13. | | 
the Words of the Book are, He who pleads Not guilty cannot. plead a 
Pardon afterwards, unleſs the Pardon be of a later Date than the Time 
of his Vfw d „ 
In 3; Cro. 4 Margaret and Marſhalls Caſe, . the Difference there taken 
makeg' out the Reaſon of it to be what I have before offered. _ Marſhall | 
in the Reign of Q. Alam had committed Fetit Treaſon; the 10 His. i 


int 


there was a general Pardon, notwithſtanding, which ſhe was outlawed: for 


e Petit Treaſon after,* and ſhe brought a Writ of Error to reverſe | 
the ſame 4 and, it was there reſalyed, : that ſhe may aſſign the general | 


Pardon for Error, becauſe ſhe had n Pay in Court to have pleaded it, 
but always made Default; but that it 6 bee otherwiſe if -ſhe had ever 
appeared in Court, and had not pleaded the fame, 
In a Sei. Fa. upon a Recognizance, if the Defendant, appear, and hav; 
ing a Releaſe that he may plead, does not pleacb it, and Judgment is 
given againſt him, he hath totally loſt the Benefit of his Releaſe, and ſhall 
not be relieved in an Audita Querels on the ſame againſt the ſaid Judg- 
ment, for that he hath waived the Benefit of it himſelf; but if Judgment 
had been given againſt him by Default on a Nihil returned, there he ſhould - 
e relieved by Audita Querela; for that he never had any Lime before ro 
have pleaded it: This is agreed, my Lord, in the Caſe cited of Marſball. of 
and in Rol. Apr. 306. where divers Caſes to this P urpoſe are collected 
together. „ = wh 5 «3A. . 4411 23 . 
By this J conceive it is very clear, that as, to the King, the Defend- 
ant by pleading Not guilty to the Indictmegt did, thereby, loſe the 
* Benefit of his Diſpenſation, and could not help himſelf, by the ſame *Page183 
 againft the Conviction on the ſaid. Indiftment, either in Arreſt, of Judg- | 
ment, or by Error, In the next Place, I conceive, that the Defendant 
ſhall be no more admitted to uſe the ſaid Diſpenſation againſt the Plaintiff 
than de could againſt che King; for on the Plaintiff's bringing his Action 
e 500} Soriied, rhe Statute veſts the Beneßt of the Comiction 
in bim, and creates a Privity between the Plajatiff and Defendant as much 


5 if the Plaintiff had been Party to the Record of the Conviction; by 
the Words of the Statute this appears very plain, for the Words are, 
And being thereof. a el ſhall: forfeit the Sum of, 5001, ta be .recovered 
kin who. will ſue for the ſamè ; this Action I take therefore to be. in 
ature of an Execution of that Conviction, and therefore the Deſendant 
wall not be adepitted__to plead any. Matter pregedent to the fame in Bar 
„„ ß ue Wn POIs f Py 
The Plaintiff jm this tion, may, I. coaceive, be reſembled.to an Ad- 
miniſtrator de Bonis non, who by U e Statuts 18 Car. cap. 8. may ſue. forth 
Execution on a Judgment obtained by an Executor ot Adminiſtrator 
before b Ber ace lan ever thought but that Statute put the 
Adminiſtrator de Bonis non, to all Intents and Purpoſes in the ſame Con- 
dition as the Executor or Adminiſtrator, ho obtained the Judgment was 
in; and that the Defendant cannot alledge any Matter whatſoever againſt 
him, which he could not have alledged agaimſt him who obtained the 
ſaid Judgment. 3 | 


* A 
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- My Lord, I conceive, there is a great Difference where a Record of a 
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Conviction. is the Foundation of an Action, ſuch as wirhout which the 
Action will not lie; and where it is an Evidence only which the Plaintiff 
oaks hs N 
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may make Uſe of or may let it alone, and yet maintain his Action; as 
in Caſe of a Conviction on an Indictment of Battery, which is Evidence 
the Plaintiff in an Action for the ſame Battery may make Uſe of, or 
maintain his Declaration by other Proof. In the firſt of theſe Caſes the 


| Record muſt be taken to be true according to the Tenor of it, till it 
be reverſed. by Error; but in the other Cafe the Defendant is not at all 


concluded by it, for the Plaintiff doth not, nor can rely on the ſame as 
he doth on the firſt; for there the Conviction is ſo much the Foundation 
of the Plaintiff's Action, that I conceive he might have declared 
only on the ſame, and have ſet nothing out in his Declaration, but that 


the Defendant was indicted and convicted for the Offence contained in the 


The ſecond 
and grand 


Point. 
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_ eſt Deliberation that can be, yet the Judgments of t 


Indictment. | 


If the Defendant ſhall be admitted to plead this Plea now, he ſhall 


thereby falſify the Record of the Conviction in the very Point tried; 
which he ſhall never be admitted to do, "as appears by Ld. Cotes P. C. 


fok. $90; | | 


For theſe Reaſons and Authorities, I ſhall conclude as to the firſt Point, 
that the Defendant, by pleading Not guilty to the Indictment, hath 


waived the Benefit of his Diſpenſatjon, and ſhall never have Advantage 


of the ſame to avoid the Execution of the Judgment in the Conviction 
on that Indictment, which is to be executed by this Action according to 
the Direction of the Statute. | « | | | 
But admitting this Point to be againſt the Plaintiff, and that the De- 
fendant hath Libery to plead the Diſpenſation to this Action, I conceive 
it is no Bar; but that, notwithſtanding the ſame, the Plaintiff ſhall reco- 
ver; for that the Diſpenſation was merely void in Law, and could not 
enable the Defendant to execute * ſaid Office, without taking the ſaid 
Oaths, nor exempt him from the Penalties inflicted by the ſaid Act on 
his executing the ſaid Office after his Neglect to take the ſaid Oaths ac- 
cording to the ſaid Act. | | 


I ſhall not trouble your Lordſhip with a Diſcourſe on Non Obfantes 


in general, nor how nor where they were brought into the World 


and ſhall not deny but agree, that the King hath, by his Prerogative, 
a Power of diſpenſing with Penal Laws in many Caſes; and it is a 
great Uſe and Advantage to the Subject as well as to himſelf, that he 
hath ſuch a Power; for although Acts of Parliament pals with the great- 

ie Law-makers are 
but finite and fallable, and they cannot poſſibly foreſee all Events that may 
happen; and that which was well intended and ſpecious in the Theory, 


may be fatal in the Practice; and to particular Perſons there may be, 


without the Aid of this Prerogative, the greateſt Injuſtice many Times 


done by the Help of a Law; but though the King have ſuch a Preroga- 


tive, yet that Prerogative is bounded by the Law; and with ſome Acts of 
Parliament the King cannot diſpenſe at all to any Perſons in any Caſes; 
with other Acts though he may diſpenſe, yet not to all Perſons nor in all 


Caſes. 5 | „ 
That the King cannot diſpenſe with ſome Acts of Parliament to any 


Perſon, will appear from 11 H. 7. fol. 11, 12. the King cannot diſpenſe 


with a Law that prohibits an Act that is Malum in ſe; as the King cannot 


licenſe a Man to kill another, nor do any Nuſance to the Common High- 


way; and if ſuch Licences be granted they are void. 


The King cannot difpenſe with an Act of Parliament which is of pub- 
lic Concernment, and in which the People have any Intereſt ; for that is 
ſo veſted in them that the King cannot diveſt. The Statutes of 13 R. 2. 
cap. 3. 15 K. 2. cap. 5. and 2 H. 4. cap, 11. being Statutes declaring 
the Juriſdition of the Court of the Admiral, for that all the Subjects of 
the Realm have Intereſt in them, cannot be diſpenſed with by any Nox 

3 e . O bfſtanie; 
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| Ohſtaute,; this appears by Coks's Juriſ of Courts; fal. 185. Whether the 
La nom mieren d be not of public Concernment, and the People 
have not an Intereſt in it, I ſhall leave to the Conſideration of the Court, 
on Sonſideration of the Statuſe. 7 7 


This I only offer to your — 4 to ſhew your Lordſhip, that this 


great Prerogative of the King may be bounde. a 
I ſhall confine. myſelf in my further Diſcourſe touching the Bound- 
ing of this great Prerogative of the King, purely to the Statute now 
before your Lordſhip; and I ſhall lay down this Rule, that wherever an 
Act of Parliament doth abſolutely and directly injoin and prohibit the 
-Dging of any Action, and doth create a Diſability to any Purpoſe to fall 
on any Perſon on the Doing or not Doing of ſuch Act (let the Concern 
of ſuch Statute be what it will) the King, with Submiſſion I canceive, 
by Reaſon of the Clauſe of Diſability, cannot diſpenſe. with ſuck Law 
by a Non Obſtante, either before the Doing or not Doing ſuch Action in- 
joined or prohibited, or after; although he might have diſpenſed with the 
ſame, if ſuch Action had been prohibited only fb Md, as on a Penalty 
iven to the King. This I ſhall endeavour to make out by Authorities; 
for that clearing the ſame will, I eonceive, determine the Queſtion on 


this Statute now before your Lordſhip; which I ſhall then come ſbortiy 


to conſide. 


By the Statute 31 Eliæx, cap. 6. it is enacted, that wwery Admiſſion, 


Inſtitution and InduRion, on amy Simoniacal Contract to any Eccle- 


ſiaſtical Benefice, ſhall be utterly void and the Perſon ſo corrupsly tak- 
| ing ſuch Benefice, {ball thereupon and from thenceforth be: adjudged 
a diſabled Pera in Law to have and enjoy the fame, If a_Perſgn 
be Simpniacally inducted to any Beneſice, the ſame by this AQ imme- 
diately becomes void; and the Incumbent; is fo abſolutely diſahled for 
ever after to be preſented to that Church, as that the King himſelf 
(to whom the Law givem the Thie of Preſentstion in that Caſe) 


Cannot preſent him agam to that Living for the Act binds the King | 


# + 


in that Caſe, and h cannot diſpenſe with the ſame s and this only by + 


This, my Lord, appears by Ca, Lit. 130. 3 Inſt. 154: hay the Differ- 
ence berween an Act of Parliament's making 3 Diſability, and prohibir- 


reaſon. of the Diſability therein. 


ing any Matter ſub made, is taken; and ſo & bath been often reſolved on 


the Statute; Cre. Jac, 385. The Ning againſt The Biſbep of Norwich and 
others, and the ſame Caſe Heb. 58 are exprefaly, ſo reſolyed fo is the 
Caſe of Smith v. Sherbory, Mor pl. 1299. | 


© By the Statute g E. 6; cap, 16. it is enated that every Perſon that ſhall 


give or contract to give any Sum of Money for any Office, or ſhall make 


any Promiſe, Agreemem or Aſſurance for any Office mentioned in the 
ſame Act, ſhall immediately thereon be adjudged a diſabled Perſon in 


Law to all Intents and Purpoſes to have and enjoy ſuch Office, Sir Ro- 


Bert Vernon being Cofferer to K. Jam. 1, contracted with Sir Arthur Iu- 
gramm to ſell his Office (the ſame being an Office within the ſaid AR) to the 
ſaid Sir Artbur, and agreed to ſurrender it, to. the Intent that Sir Arthur 
might obtain a Grant thereof : which was done, and Sir Aibur obtained 
a Grant from the King of the fame : The Office was adjudged after to 
be void; and that Sir Artbur was à Perſon diſabled by the Statute to 
take that Office; and that no Now Ob/taxie could diſpenſe with the ſaid 
Act to enable him. Co. Lit. 234. Heb. 76. Cre. Jac, 386. - | 


From theſe Caſes it is plain, the King cannot diſpenſe with an Act 


enacting a Diſability on the Doing or not Doing any Action, after the 

Action 1nyoined ar prohibited to be done is dane, or omitted to be done, 

contrary to the Act; and that if this 0 to. dir Ed. Hale had 
| W | | | 


9. come 
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come after his Refuſal to take the Oaths, and his execiſing the Office 


contrary to the Act, it had been ineffectual to enable him againſt this 
Statute. ee OE PT ene e „ eee AL TR, 
Now, my Lord, I ſhall conſider whether the King may diſpenſe with 
ſuch Act enacting ſuch Diſability on the Doing or not Doing any Action, 
after the Action injoined or prohibited to be done is done, or omitted 
to be done, contrary to ſuch Statute; and I.conceive he cannot; for, with 
Submiſſion, the Reaſon why the King cannot in the Caſes cited diſpenſe 
with theſe Perſons, is, not becauſe the Diſability is attached, but be. 
cauſe the King cannot controul an Act of Parliament, and make a Perſon 
capable againſt the expreſs Proviſion of the ſame; which he doth as much 
do when he grants a Diſpenſation precedent to the Offence, as when it is 
granted ſubſequent. This, my Lord, I ſhall a little enlarge on when I 
come to conſider the Statute now in Queſtion, © —( 


As for Inftance, if the King ſhould licence any Perſon who hath'an 


Office within the Statute of 5 & 6. E. 6. c. 16. to ſell the ſame, and an- | 


other to buy it Non Obſtante the ſaid Statute of E. 6. this certainly would 


be a void Non Obſtante, although it were before any Contract made for ſuch 


Office; and ſuch Non Obſtante would not hinder, but that the Statute would 
avoid the ſaid Office, and the Purchaſer would become and remain diſ- 


abled to hold ſuch Office, This was agreed hy all the Judges who ar- 


gued for the King's Prerogative to diſpenſe with Penal Laws in the Cafe 
of Thomas v. Sorrel, touching Wine-Licences, which was' in the Exche- 
quer Chamber about ren Years ſince; and fo it doth appear by my Lord 
Vaughan's Argument in his Rep. fol. 354. which cannot, I humbly con- 
ceive, be diſtinguiſhed; from this Caſe now before your Lordſhip. 
Now, my Lord, I ſhall conſider this Statute whereon this Queſtion 


ariſes; and with Submiſſion I conceive this Diſpenſation of that Statute, 
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leſs againſt the Diſabilities created by thoſe Laws. 


tho? granted before the Offence committed, can no more be maintained 
to be lawful than can the Diſpenſations in the Caſes before cited on the 
* Statutes of the 5 & 6 E. 6. cap. 16. of Offices, and 31 Eliz. cap. 6. 
of Simony; but this ſhall be ineffectual for enabling the Defendant 
againſt this Act, for the ſame Reaſons that thoſe Diſpenſations were uſe- 

For by this Statute it is directed and poſitively enacted, That every 
Perſon admitted to any Office, Ic. ſhall take the Oaths of Allegiance 
and Supremacy, either in the Court of Chancery or in this Court, in the 
next Term after his Admittance to the ſame, or at the Quarter-Seſſions 
for the County or Place where he ſhall reſide, next after ſuch his Admit- 
tance ; and ſhall receive the Sacrament within three Months after his Ad- 


mittance to the ſame. | 


Then comes the diſabling Clauſe, That every Perſon that doth or ſhall 
neglect or refuſe to take the ſaid Oaths and Sacrament in the ſaid Courts 
and Places, and at the reſpective Times aforeſaid, ſhall be ipſo fad ad- 


judged incapable and diſabled in Law to all Intents and Purpoſes what- 


ſoever, to have, occupy, or enjoy the ſaid Office; and every ſuch Office 
ſhall be void, and is thereby voile. = OE Bio 

Every Man by the Common Law had a double Capacity as to 
Offices, 7. 85 N e Joly LENES ; 
1. He was capable to take the ſame. 7 

2. He had a Capacity to hold the ſame for any Time whatſoever. 

The Statute works not at all upon the firſt Capacity, but every Perſon 


remains notwithſtanding as, capable of taking as ever; but it quite 


changes his Capacity of holding, and annexes a Condition precedent to 
the ſame; on performing which Condition only he ſhall be capable; and 


*till that be performed, by Judgment of this Act he is incapable. 
5 WS, . | This, 


[Prerogatie, 


rn 
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This, FP conceive, may nl be called an en 3 for Abr 1 
who is incapable to any one Purpoſe, is as properly ſaid to be een in- 
capable as if he was diſabled to all Purpoſes. 

The Intent of the Statute appears to be the fame 5 il it had Upon 
enacted in theſe Words, That no Man ſhall hold an Office above three 
Months, unleſs within the three Months he take the Oath of Allegiance, 
in which Caſe it would be plain, that a Diſability to held beyond three 
Months, would attach on every one who ſhould accept of an Office ſo 
ſoon as he ſhould: accept the ſame; which _ not be removed but by 
_ qualifying bimſelf as the Act directs. * | 

If che Diſpenſation pleaded will 5 the Defendant to bold the Of- 
fice without qualifying himſelf by taking the Oaths, then may the King 
enable a Man in a Poiat wherein he is diſabled by Act of Parliament; 
which is expreſsly contrary to the Reaſon of the Caſes I before cited; and 
here it doth appear the Diſability was attached in the Defendant before 
the Diſpenſation granted; for he was admitted to the Office the 28 Nov. 
and the Diſpenſation was not granted *till January: and cherefore accord. 
ing to what J have offered it comes too late. * 

By the Statute 7 Jac. cap. ö. for taking the Oath of Allegiance; It is 
enacted, That every Member of the Houſe of Commons, at any Par- 
liament or Seſſion to be aſſembled, before he ſhall be permitted to enter 
into the ſaid Houſe, ſhall take the ſaid Oath, before the Perſons mentioned 
in the ſaid Statute. 

By the Opinion of L. Vaughan, che King cannot diſpenſe with that 
Act; for that every Member, fo ſoon as choſen, is Perſons inbabilis, and N 

not io be permitted to enter the Houſe without che Oath taken. 

My Lord, by the very Diſpenfstion it appears, thi the” King's 

Counſel, who drew it, were willing to make what Proviſion they could 
againſt the Diſability incurred by the Taking the ſaid Office of a Co- 
lonel, which the Defendant had not three Months: when the Diſpen-- 
ſation was granted; yet he is thereby expreſsly diſcharged from all 
Diſabilities incurred by the ſaid Act; which ſeems to admit there was a 


* Sort of Incapaeity then on the Defendant; to remove which the Dif- * Page 187 


penſation cannot be of any Avail for the Authorities I have before cited. 


I ſhall humbly offer this farther Matter to your Lordſhip's Conſidera- * - 


tion, that this Caſe as to this Statute is Prime mmpreſſionis ; and that this 
Prerogative was never made Uſe of herein ſince the making of the Statute, 
although many Perſons at the Time of making of this Act ſtood in Need 
of the Aid of it, and for want of which they loſt cheir Employments, | 

and the late King the Benefit of their Services. | 

I I ſhall in the next Place conſider the Authorities of Sir Ed. Coke in his 
12 Rep. 18. which I foreſee will be objected to me; and I ſhall ſtate ir, 
and give ſuch Anſwer to it as occurs to me, and ſubmit the whole Mat- 
ter to your Lordſhip's: Conſideration. | 

There my Lord Coke ſaith, that no Act can bing the King from any 
Prerogative which is ſole and inſeparable to his Perſon, but that he may 
diſpenſe with by a Non Oùſtante, as a Sovereign Power to command any 
of his Subjects to ſerve him for the Weal Publie; and that this Royal 
Power; cannot be reſtrained by any Act of Parliament; and for that he 
relies on a Caſe 2 H. 7. fol. 6. which is on the Statute 23 H. 6. cap. 8. 
which enacts, that all Patents made or to be made of any Office of a 
Sheriff, Sc. for a Term of Years, for Life or longer, ſhall be void and 
of no Effect, any Clauſe or Parole of Non Obſtante put or to be put in 
ſuch Patents to be made notwithſtanding; and further, whoever ſhall 
take upon him or them to accept or occupy ſuch Office of Sheriff, by 
virtue of ſuch Grants or Patents, ſhall ſtand perpetually diſabled: to be or 
bens the Office of Sheriff within any County in — yet, ſaith my 


Lord 


” — _— N p p 
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Lord Cote, there the King by his Royal Preregatibe may command any 
Perſon to forve him far the Weal Public" as Sheriff" ar any County" for 
very ſtrange Tears or for Life ; ſo he ſaith it was reſolved by all che Judges of 22. 
Doctrine! land in the Exchequer Chamber in that Caſe. 5 4 45 0 n ann 


4) 
* 


tant amount to e nnn . e n e mn W 
ſaying, that the Conſlitution had in veſted the Kibg wich a Power to ruin any Subjeſt chat was pbwoxious to 
him: But ſee the following Part of che Argument ol ol 


This and ſome other Matters of the like Nature, which are put toge- 

ther by my Lord Coke, are, with Submiſſion, the only Authorities in the 

Law that ſeem. to give Countenance to this Diſpenſation now before your 

Lordſhip. 'I ſhall very briefly. canſider, whether that be any Authority 

or 1555 and if it be, whether it differs! from the Caſe now before your 
Lord: . oro; une Nei Ra e 

"Fo the Arft, Lesselge i is he Gagly Opinion, at Kd Cain bur 

he is miſtaken. in the Caſe on which he; relies g for by the Book 2 H. 3. 6. 

on which he relies, it appears plainly that there never was any ſuch Reſo- 

lution as he cites, but à ſudden Opinion given, and at Which Time the 

Judges declared they wauld. not be; hound by what they then ſaid, but 

adviled the King's Connke confider well the Point ! and ſo they ſaid 

they would; and by Bro. Ar, Tit. Pard. 45. 10g. where he rather re- 

peats than abridges the Caſes, it appears, nothing more was ever done in. 

that Matter, but it reſted and was never adjudged. The great Faundla- 

tion failing, the Superſtructure of Lord Coke thergon, and his Opinion, 

un n e reiccted as an Opinion grounded on a palpable 

VAIITARC, el 2280 $3 Wann e N. n Mattiatz 50 Oz TUE: 

But admit that Caſe. and the Reaſon of it to be Law, that the King 

cannot be deprived of the Power, of commanding any of his Subjects to 

rye bim, yet 1 thipk. it differs quie from the Caſe. now before your 

a and the Reaſon of it can ng be no Rule in this Caſe, for theſe 
e he ou lotSicC dl) owns e HR SR GET 

The Statute 23 H. 6. cap, 8, was an AQ purely reſtraining that Power 

the King had of commanding, and was rather a Diſabling the King 

© than the Subject; for ig taok away the Power the King had of granting 

* Page 188 the Office for Years, Life and Inheritance, and by Conſequence * was a 
total Depfiving him of che Uſe of ſome of his Subjects at ſome Times; 

| [| Strange and I may very well allow, that ſuch Act of Parliament did not, nor can þ 
Doctrine! bind the King; but, my Lord, in the Act of Parliament now in Queſtion, 
if meant to the Prerogative nor the Power of the King is not in any Mander touched; 
"ply - ou for the Vina may grant an Office to any Perſon or m command any 
legally made Perſon to ferve him, as he might bave done before this Law; and be is 
and clearly in no Sort deprived of the Uſe of, his Subject hy any Thing in the Sta. 
expreſſed! tuitey, for this Statute is à Direction and Obligation an the Subjects to 
See ante 177, qualify themſelves according to the Act, to obey. the Command the King 


204. ſa from ſerving the King, when he by his Royal Command requires his 


Service, but he * his Peril to qualify. himſelf for that Service and to do 
the ſame; and if he be one incapable, it is by his own voluntary Neglect, 
and he is puniſhable by Law for the ſame, as every other Man is who 

without any Reaſon refutes. to ſerve the King in what Station he is pleaſed 
to require: bs: SErvIge Bey , $i 10 ed nga dow 

This, my Lord, will appear plain from the Reſolution of the Caſe of 
Sir Jahn Read, which was in the Exchequer Hill. 25 & 28 Car. 2. Sir 

Jobn Read was by the late King made Sheriff of Hergforuſbire, and Sir 
Jobn was duly ſworn into the ſaid Office ; but after neglecting to take the 
Oaths and receive the Sacrament injoined by the Law no before your 
Lordſhip, the Office became void; whereupon an Information was exhi- 


— 
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bited againſt Sir Jobn Read in the Exchequer, ſetting forth the Statute of 
- 25 Car. 2. cap. 9. and that he was appointed and ſworn Sheriff for that 
County, and did neglect to qualify himſelf by taking the Oaths accord- 
ing to the ſaid Act, whereby the Office became void by his voluntary 
Neglect; and tha public Juſtice in the Adminiſtration thereof in that 
County, as to the Office of Sheriff, was obſtru&ted: On this Information 
the ſaid Sir John Read was convicted and fined in the ſaid Court; for the 
Court there was of Opinion that the Statute never intended to put it in the 
Power of any Man by his own Act to diſcharge himſelf of that Duty he 
owed the King, but hath poſitively enacted, chat every Officer ſhall qua- 
lify himſelf for his Duty, the not Doing of which is an Offence for which 
he is puniſhable; ſo that from hence it is plain there is no Reſemblance 
between the Sheriff's Caſe and any Caſe on this Statute. : 
There is likewiſe another Difference between the Sheriff's Caſe and 
this Caſe at Bar. In the Sheriff's Caſe, the Diſpenſation is in the very 
ſame Patent that the Office is granted, and in the ſame Clauſe, aud ena- 
bles the Grantee before the Diſabilities. are in any Sort attached on him; 
but here the Office was granted in November to the Defendant, and by 
which immediately, for the Reaſons I have before offered, he is diſabled 
by this Act; and in January after is this Diſpenſation granted, which, for 
Reaſons I have before offered, I conceive comes too late. | | 
For theſe Reaſons and Authorities I conclude therefore, that this Dit — _ ..; 
penſation, granted to the Defendant; is void in Law. 5 Fl on't per- 
1 | 1 3 ITED . ceive that the 
learned Advocate hath drawn a fingle Argument from the Nature or Principles of the Conſlitution, which I 
ſhould have ſuppoſed had been his beſt Foundation. He has not ſhewn that where the Power of Levillation 
reſides, there reſides: the Sovereign Power. That notwithſtanding the King, fitting in Parliament, conſti- 
tutes a Part of the Legiſlative Power, yet out of Parliament he is, with reſpeR to the Laws in being, only 
the great Magiſtrate of the State, entruſted with the executive Power; and though previous to the Pott 
of a Law he hath a Negative, yet when he bath aſſented, none but the Power which framed can reſcind 
the Law, Bat it's reaſonable to preſume, from the Circumſtances of the Times, thati it would have been 
very dangerous to have delivered ſuch Sentiments, or avowed ſuch Opinions in the Court of King's Bench, 
onliderivg the Men who then compoſed it, and of whom we may form a pretty accurate Judgment; from 


their Reſolutions in this Cale of Sir £9, Hale, which wide, ante 178. 
| i 5 5 a 1 10 


8. Of his Proclamations. 


It is plain that the King by his ogy nip may in certain Caſes. and 
ſpecial Occaſions make and iſſue out Proclamations for Prevention of 

Offences, to ratify and confirm an ancient Law, or, as ſome Books express 
it, quoad terrorem Populi, to admoniſh them that they keep the Laws on * Page 189 
Pain of his Diſpleaſure; and ſuch; Proclamations being grounded on the porter, 4 


Laws of rhe Realm are of great Force. | Land. c. 9. 
JJ | 1200. 74,751 


11 Co. 87, Dalif! 26. pl. 10. 2 Rol. Abr. 209. 3 Inſt. 162. 


Ic is likewiſe clear, that the Subject is obliged bn Pain of Fine and 12 Co. 74. 

Impriſonment to obey every Proclamation legally made; and that tho? Hob. 25. 

the Thing prohibited were an Offence before; that yet the Proclamation. 

is a Circomſtance which highly aggravates it; and upon Which alone the 

Party diſobeying may be'putiiſhed. oO © 3 

„ Iris clearly agreed; that no (a) private Perſon can make any Procla- Bro: Procte- 
F UT WTI mat. pl. 1. 


10 Co. 75. Crom: Jur. 41. | (a) Sir Edmund Knighth Executor of Sir William Spencer made Pro- 


clamatien in certain Market Towns, that the Creditors ſhould come in by a certain Day and prove their 
| Debitss he was fined and impriſoned for this, becauſe, as the Book ſays, be did it publickly and without any 
Authority. Bro. Proclamat. pl. 10. Tf . e e e ae 
o Su de hoc, and if it amounts to any more than an Advertiſem : ent in the daily Papers for the ſams 
Purpoſe; and which were not then in Uſe? | | 
Vor. IV. | | 3 F | mation 
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mation of a publick Nature except by Cuſtom, as is uſual in ſome Cities 
and Boroughs this being a Prerogative Act, with which alone the King 
is intruſted. oy Net 5 | L bas TW 

Daliſ. 20. But notwithſtanding the King's Prerogative herein, it ſeems clearly 
pl. 10. „agreed, that the King cannot by his Proclamation change any Part of the 
EM 8 : x Common Law, Statutes, or Cuſtoms of the Realm; nor can he by his 
o. 97+ b. Proclamation create any Offence which was not an Offence before; for 
(a) By the that theſe Things cannot be done without a (a) Legiſlative Power, of 
31 H. 8. c 8. which in our Conſtitution the King is but a Part. owes 
(now repeal- | * 0 1 | 45 

ed) it was en:Qed, That Proclamations made by the King and the greater Part of his Council, ſhould 
have the Force of Acts of Parliament; but there was a Proviſo that ſuch Proclamation ſhould not croſs any ' 
| Statute or laudable Cuitom of the Realm. N. Bacon's Hiſt, 2 Part. fol, 215. 


2 Inſt. 3. And on this Foundation it hath been held, that the King's Proclama- 
tion prohibiting the Importation of Wines from France upon Pain of For- 
feiture, was againſt Law and void; there being no War at that Time 
ſubſiſting between the two Nations, | IF 
12 Co. 75, So where an Act was made by which Foreigners were licenſed to mer- 
-chandiſe within London; and Hen. 4. by Proclamation prohibited the 
Execution of ir, and ordered that it ſhould be in Suſpenſe uſque ad pro- 

ximum Parliamentum; and this was held to be againſt La Ww. 
12 Co. 74 Upon a Conference between ſome Lords of the Privy Council and the 
two Chief Juſtices (of which the Lord Coke was one) and Ch. B. and 
Baron Alt ham, the Queſtions were, 1ſt, whether the King by Proclama- 
tion might prohibit new Buildings in and about London. 2dly, If the King 
might prohibit the making of Starch of Wheat. And the Judges were 
of Opinion, that the Subject could not be reſtrained in theſe Particulars 


by the King's Proclamation, _ Sn | 

Hob. 251. But notwithſtanding the abovementioned Opinion, there are Inſtances 

Armeſied's of Perſons who have been ſentenced in the Star-Chamber upon Procla- 

: ws mations againſt the Increaſe of Buildings; and particularly in Hob. where 
a Perſon was fined in the Star-Chamber for building without Brick, tho? 
upon an old Foundation; and it is there ſaid, that ſuch Buildings had an 
ill Effet from the Danger of Fire, Conſumption of Timber, and Dif- 
ficulty of Feeding, Cleanſing and Governing the City; and it was ſaid in 
general, that Proclamations were ſo far juſt as they were made pro Bono 

+ Obſerve Publico, and for publick Utility, Þ 

that this was N N . 

a Star-Chamber Opinion. 


3 Toft. 162. The King by Proclamation may call or diffolve Parliaments, may de- 

> Cclare War or Peace; for theſe are Prerogative Acts with which he is in- 
1908 I 03. - truſted as the Executive Part of the Law; but (5) if there be an actual 
Rag. Eu. War between us and a foreign Nation, it is not neceſſary in Pleading to 
605. ſhew that ſuch War was proclaimed. | x | 


Ihe King by Proclamation may legitimate foreign Coin, and make 
* Page 190 it Current Money of this Kingdom, according to the Value impoſed “ by 
Co. Lit. 207. b. ſuch Proclamation; he may legitimate Baſe Coin or mixt below the 
5 Co. 114. b. Standard of Sterling; he may inhanſe Coin to a higher Denomination 
ooh Bid. or Value; and may decry Money that is current in Uſe and Payment; and 
P. C. 192, in all theſe Caſes a Proclamation with a Proclamation-Writ under the 
197 Ereat Seal is neceſſa yx. bs, FEY tbl e 
Comp. In- The King by Proclamation may appoint Faſts and Days of Thankſ- 


* 


 cumb. 354. giving and Humiliation; and iſſue Proclamations for preventing and pu- 


niſhing Immorality and Profaneneſs; and injoin the Reading of the ſame 
in Churches and Chapels, SO FE Wag 
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A Proclamation muſt be under the Great Seal, and if denied is to be Cro. Car. 180. 
tried by the Record thereof; but if a Man pleads that he was prevented L v. Mas- 
doing a Thing by Proclamation, it ſeems the better Opinion that he need 2 — 
not aver that ſuch Proclamation was under the Great Seal; for alledginng 
that ſuch Proclamation was made, it ſhall be intended to have been du 

made, | | | t Sed gu. if 
e 8 JG he muſt not 
prove it on the Trial if put in Iſſue? 


a. 
—_ 


(E) How the Rules of Law differ with re⸗ 
 fpect to the King and a p2ivate Perſon : 
And herein. EA 
1. Of what Things incapable from the Dignity of his Perſon and 


Office, 


5 


\ROM the Dignity of his Office and Perſon the Law preſumes . 

| F him (a) incapable of doing any Wrong; || but if the King com- (a) Cannot du 

mand an unlawful Act to be done, the Offence of the Inſtrument, as my Cd. 12 
Lord Hale ſays, is not thereby indemnified; for though the King is not Co. 45. 19. 
under the Coercive Power of the Law, yet in many Cafes his Com- 11 Co. 72, 83. 
mands are under the Directive Power of the Law; which conſequently Bracton, I. 3. 
makes the Act itſelf invalid, if (5) unlawful, and ſo renders the In- N p. C 
ſtrument of the Execution thereof obnoxious to the Puniſhment df the 122 
Law. | = ! | Hal. Hiſt. 
e a OI eee 1 F.C. 43, 44 
6) If two Men combat together at Barriers in Time of Peace for Trial of Skill, and one kill the other, 
56, eg but if it were by the Command of the King, not Felony. 11 H. 7. 23. a. & wide 3 Inſt, 
| „ 160. | | | 
- |] In his politic Capacity he is under the happy Inability of doing Wrong; becauſe acting by his O : 
2 limited by LA. 00 on Law of Farfrirare, Ec. 1 a bg OE | _ 


The King cannot arreſt in Perſon nor impriſon, nor can he command . 
. - © | 2 * 0 2 Inſt. 187. 
another to impriſon; but it muſt be done by ſome Order, Writ, or Pre- 2 Hal. Hig 


cept, or Proceſs of ſome of his Courts. P. C. 131. 
fit in * upon any Indictment. 2 Hawk. P. C. 2,————Canhot be a Witneſs, 2 Hal, Hiſt; 
f. C. 2 2. 4 f KF... | | | 


| The King cannot execute any Office relating to the Adminiſtration of 8 
Juſtice,  altho? all ſuch Offices derive their Authority from the Crown, 12 5. 8 


and although he hath ſuch Offices in him (c) to grant to others. Co, Lit. 3. b. 
: | Þ 8 Co. 55; 


2 Vent. 270. (e) If Lende with the Office of Forreſter be granted td J. S. Remainder to the King in 
Fee, this is a. good Remainder, though the King cannot be an Officer to any Man, becauſe he may grant it 
over. 1 H. 7, 31. Bro. Done, pl. 51. „ | | | 
The King cannot be ſeiſed to an Uſe, becauſe there is no Means to i 
compel him to perform it; for the Chancery has only a delegated * Page 191 
* Power from the King over the Conſciences of his Subjects; and the 370. | 64.0 
King; who is the univerſal Judge of Property, and who is equally con- U/ 338. 
cerned for the Good of all his Subjects, ought to be perfectly indifferent, Poph. 72. 
at not to take upon him the particular Defence of any Man's Eftate as 25 er 383. 
a Truſtee. | B. Jae 50. 
| If Hard, 469. 
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© Dyer 48. If one hath the Nomination to a Church, and another the Preſentatlon; 
021 aud ſuch Right of Preſentatios doth accrue to gy os * that hath the 
4a) But by Nomination ſball have (a) alls by. Reaſon that it is indecent for the King 
n do any Thing as Servant to another. | 

, Nonima- 3 4 SR Wes \ > 10 E J | 
tor ſhall in ſuch Caſe nominate to the Lord Chancellor, who in the Name of the King ſhall preſent is the 

Ordinary. Pop. 158. WES 1545; 21+ 2. EN £49 20+ ar | 
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. Co. Lit. 1: The King cannot be Tenant, nor can he hold by any Services from 
* _ his Subjects; for his Poſſeſſions are called Sacra Patrimonia and Domi- 
er * nica Coronæ Regis; and on this Foundation it hath been adjudged, that 
And. 45. Where Lands, holden of the Subject, came to the Poſſeſſion of the King 

Stroud's Caſe; by the Statute of 1 E. 6. cap. 14. of Chantries, and the King grant 
& vide 1 Co. thoſe Lands over to another, though there was a Saving in the Statute 
8 4. b. to the Donor, of the Ancient Rents, Services, &c. that yet the Patentee 
Cro. Car. 82. ſhould hold of the King, according to his Patent, and not of the An- 
2 Rol. Rep. cient Lord; and that the Saving in the Statute, as to the Services, 
246. was controuled and made void by the Common Law: ſo that the Pa- 
78 Bones tentee was to pay the Rent, by which the ſaid Lands were before holden, 
Web. 43 as a Rent Seck diſtrainable of Common Right, to the Lord and his 
Heirs, of whom the Lands were before holden, but diſcharged of the 

| Services. (i | 
Cre. Car. 95, The King, in regard to Decency and Order, cannot ſuffer a common 
22 Recovery; for in ſuch Recovery he muſt be either Tenant or Vouchee; 
*$% 74—5* and in both Caſes the Demandant muſt count againſt him, and there 
Ts muſt be Judgment againſt him, which the Law does not ſuffer, fo can- 

not come in as Tenant by Receipt; but if the Party have any Warranty 


Us he muſt pray in Aid, | | 
Id. Raym. The King cannot be Tenant at Will; ſo that if he takes a Leaſe at 
5! Will though he may determine his Will, yet the Tenant cannot other- 


wiſe do it but by Surrender. | | 
4 laſt. 335. The King may be appointed an Executor; but as it cannot be preſumed 
Godolp. Re- that he has ſufficient Time and Leiſure to engage in a private Concern, 
Pert. 76. the Law allows him to nominate ſuch Perſons as he ſhall think proper to 
take upon them the Execution of the Truſt ; againſt whom all Perſons 
may bring their Actions; alſo the King may appoint others to take the 
Accounts of ſuch Executors. he ro e 


2. What Things enure to him in his natural, what in his poli- 
. h tical Capacity, 78 
Plow. 234. in The King has two Capacities, the one Natural the other Politic; in 
the Taſe of which laſt he is conſidered as a ſole Corporation, capable of taking in 
G _ v. £4. Succeſſion, as a Biſhdp or Dean. In his Natural Capacity it is ſaid, that 
© os be may purchaſe Lands to him and his Heirs ;- and that ſuch. Lands, as 

alſo Lands deſcending: to him from an Anceſtor, ſhall go to his Heir, in 

- - Caſe he is removed from he Bop 1 EX 

Co Lit. 18. b.. But my Lord Coke ſays, that all the Lands and Poſſeſſions whereof the 
> Co. 10, 755 King is ſeiſed Jure Coronæ, ſhall ſecundum Jus Coronæ attend upon and 
in Calvins follow the Crown; and therefore, to whomſoever the Crown “ deſcends, 
| Caſe. thoſe Lands and Palſeans deſcend alſo; and that the Lands and the 
Ks 123. Crown are Concomitantia. n WWW | 
P age 192 If the King purchaſe Lands to him and his Heirs, he is ſeiſed thereof 
Co. Lit. 16.8. i Jure Coronæ; 4. fortipri when he purchaſes: Lands to him, his Heirs 
5 1 11 - 0 v2uvio 10 W IRS, een OO, Pe nit, WT; 
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if Lands in 2 * 7 de Kin ant | his Brother, the Plow. 205.s 
1 mall take One 525 7701 Aer the 575 3 but if the Kiog fon as 4 
- I Go Mojety.[ 5 Gi 15 deſt Son, add not according to the ; 


ules of Deſcent i . Naeelkiaf z for the King was ſeiſed of his Moiety 
e Cone, dere is ball yuead. che Crown, and, cooſequentl go. 


. om: Son. n 65 5 

King can have Nothing in his ; Natural Cate ane in Right 7 Mod. + 
Duct or an 5 85 , by. the "Statute, 255 donis, Jutchy ber Holt, Cn. J. 
os nds. would non, * We. Pn kept ſeparate byt 600 Act Of (4) The Sta- 
E r : Nin Taps ds 2 I ien ee 4 . ahh Wh tute of 1 H. 4+ 


| - neof 1H. 
A the bord, be 1 Aber a ſhall* not be ünder — 14 Regulation 


ro the: Crown ; for the Act ſays; : uod taliter, & tali 
e & fer tali vffidaryr: bi adiniftirex gubernaytar;; tac /i ad culmen Digeitatis Regie afſumpti bun, 
Rapmng;ge> / bes 983 149+ uu 9 10% pt. 3 dene. a9 1545 ow wo 


= If che K e King: has 8 it | "pr 6 eng 10 FA Chüref e add 2 Rol. Abr. 
1 | Xing, hee. releqinnenty, fis 8; cl 2 re 2 htgienty 'a and 213.61 


not his "04g "wy 


So if the King be ſciſed of a Ward, and dies, hi is Succellor hi i Rave + 2 Rot L Abe 
it, and not 19 xEcutor. Das 5 Y EE Io 04 TH 


07 N S115 o en 1 © 211. „ pon 
The. Treaſure dhd- other valuable Ch Bra arc: ts KB . 
to the Crown, that in caſe the 2 dies, they ſhall 80 kh the town : Rol. Abr. 
to the Succeflor, and oo, the he 5 . 11. 
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Ry 45 aud | bj his: (Bl 59 ind 


1 niiniſtrators.” 1: 11 Co. 92.4. 
| 9 78 886 ment; but (95 the (5) Cro. Car. 


ns; and ſhall deſcend Co. Lit. 18. b. 


ay | pole 01 em in h 70 344. 
23% 75 8 bg 1855 ed in Fe fon, n, atid he treates the-Ia- Ld.Raym.26. - 
= op, be hall Pi cle 7 he tk Err Precedent ED 
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187 Amo 69 fe 
10 "The King 2 ds ances which, 1 Incorp Co. Lit. 47: 
real, e * bec 2 dhe Ring by bie 0 275 
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ti. | ; > L the R ati n l 
Rent; and barn fo N. Fo. 106; bf 55 1 | Refers atio 0 That this 
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. 28 ¹¹¹¹ derſtood of 
ather Lands as his Tenant e e ah hot 18 the Pollellioh of bis Leſſee for 
a 2 WA off. 46. Int. 119% &-wide 5 Om . 56. 1 Roll Abr. 670. 2 Rol. 
axed ot he may diſtrain on other ;of 3be Tenant that are under Sequeſ- 
3 Tar 5 Fen Rep. , a chis Prerogative ſhall not 
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4 Az nt- the 1 800 be ibis out of the _ Frerg. 
22 of ji . abet may 1 af in any other the. *Laods 6f the 7 Leo. 
Grantee; ſo the King may diſtrain for a Rent; Socks Ric in the Cafe 399-1245 
of a common Perſon is not 1 by Cemmon | 


* The King may telerye Rent 8 e tO a Stranger rl Te ag to the page 193 

| Rule of Law, which mgkes void, uch eſervitiom in Fad Caſe of a com- Moor | 162. 

mon Perſon. wn * JJC de) ati 2 Rat ave” 
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But whers' the Kibg and 4 Lenſe of his Hlouſe betoigings eto his 11 en 16. 
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Volt. IV. | "'%. Time 
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for the Brother 
Enjoyment of the 1 55 is the 5 calf 20 fbf the tuo, 
Advantages and Prerogative of his Se 'to Wketge" the peter ta 
| weighty Buſineſs of the Crown. refrain 
Co. Lit. 1 5. o if the King hah Lee Doughers/by,goe Fr, nf. 
Son by abother-#/ender , and pure andidhies, fand che eldeſt Sen 
enters and dies wirhowe ilſwe, — ſhalkciorinkenicheſe I. ands 
nor any other Fee- ſimple Lands of the * * the B 
hall have them fogeth ether with the FB. 


If Lands I ko the by A it al alviles, th irt Wbre 
n Lit. 0 (a) ow b Fg a e patſerh rr 201 fer as 1955 


Plow. 250. 0 
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ceſſors. W 126. Vel. 13. o Hg. Lug 292 10 Ai Ui? 510 ni 2693, 5 0 X 5 G4 


9 7 We Y, nd fn 2B 
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the Man Ar: 955 * ant , Ys 
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of the, Ning s which is nog ex 
ſon 4 7255 be this ; 15 AN 
not only neceſſary for the Honour ad Credit, a 


and Protection of the Nation; and therefore in "thi ee Caſe it is 


(bur; reaſonable, 0d Gt Bo 0 A feaand ,Burpo 
be granted 4 fe de 117 955 he Kin 189171 153 Meer thãn ho 


Conſideratio mi therefore, in the 
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Dyer 1. pl. 7 The King may 5 — Bhgajob Rte 0 
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1 H. . So. a. rea of AS an 9 0 may be * or alfi . to 
40. Xo be Fly x 11 bh 9P: gh "602M 
* Page 194 F. Man enters to 1 850 5 a he *; the: 


Hs BS to the Kitig: f e uc 
12 * ; 0 ; Rs 


GOISRY 73: 3 


, the King may bring am Action in bis 
Ce Dee  Hiy Own Uſe.” 1 


ol 3. EA 91 e N > $144. h 


1. 
7 If Lands f to the Kip and a common Kees! the wg ſhall have but? a Moi) ; fo to take the 
Whole woul ebe F | 
37 TOUS SY Stock daz or v guts ea 10 


4 
i. 4 1 , ' - . 
. * 4 * 4 LF: Bu 
Pg 
; 8 1 


. 42 Fu þ 
. - a ; 37 Ti * 


 Preragative. 


EP ART ER + alle. — 
"_ 


Before the Sno De . ee when the King ids Conditional Fee, Bro. *. 
there was no Reverſion but a Poſſibility ; and if the Donee had Iſſue and pl. 6. 
alienedg che King's Pöſſibility was tbarred as well as that of a common * Tit. 
Rbrſon : but after the Statute De dnis had turned that Poſſibility into a . 
Reverfion,- and after Common Recoveries were allowed t6 be common Co. Lit. 372. 
Conveydnces, and to ban Remainders and Reverſions, it became a Quel- Plow. 483, 
tion, how fur a Rocovety could bar a Remainder or Reverſion veſted in 553: 

4 15 and herein ige Judges determined, that the a Recovery fuf- . 
fered by Tenant in Tail barred the Eſtate-Tail, that yet it did not (a) piggot 1 
diveſt any Imtereſt che King had in the Remaindet or Reverſion, it being cv, 86. 
onttaforiblegortHy/che King of any-Pacrofthis'Revenue upon the Con- (2) The Act 
ſideration- of an | imaginary ry Recompetice z/bur' they allowed: that the of the Party, 
EftaftsTail-bs"to ite Ine, was batred';/for chat otherwiſe the Eſtate- Cen Fine or. 

as hom _— be e which r ihe ev mann th * | Recovery, 


42 11 0 Win 80 a WE 29% --- ſhall never 
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8 AEF 34 G16 T4157 $44 1 19's. 
TE: N Rerekon ot af the King; ; e ha i; 1.4 — or Reverſic may be 
iveſted opt of the 

diſcontires i i Fee, 5 takes 5 a Eflate to dich for Life Laber o 10 the King 5 1 Tenant 


AA. in Tail 3 to B. in Tail, 55 to th e b Fee; if in this 
he Rea to B. but not the 
ng ry 95 i avon be diſcbttinued or 3 4 a Right, or Roy one) kim Aus the AR of 
. a third Fertod. N Recoveries bes. ht ot Be eee 
ir $3 vos HT Matei e:: in ion 
But in che Reign of Fler 8. an Act of Waldes was made to inv 260 Sq 252. 
date Recoveries even againſt the Iſſue in Tail, where the Reverſion T 
Rbenalnder was in the Crown; the Intention of which Act was, to Pert 
petuxe thoſe Eſtates in Families which. the King himſelf had piven; or Ke 
for Money or other Conſideration had proebred to be given to ahy Sub: 
J je& az a Reward for hivStrvices to the Crown z; that the Defcendahts'of - 
chat Stack mige nt ver foctalke ins- Iterelt ef the Crown which had fo 
:rewalded heir Ace tot M EA, edi 
And thergfor|Þy'rhe 34 & g5 H. 8. cap. abo is ended, ihr if 
_ the King give any of his own Manors, Lands, &c. or cauſe or procure 
unother, in Conſideration of Money or other Lands, to give any Ma- 
nors 0 to. a Tay” A of his Subjects or Servants i in Tail, in Recompence of 


theſt ainder to the Nuß in F e- Simple or Fee- Tail, ſuch 
Eftatts-" 1250 zte Fo to Be batted; nof mall any feigned Recovery to be 


Rad- y Rent 0 Purkies agaifiſt by" Tenant or Tedants in Tail of any 
Lande Sa whereof che Reverfioff or Remainder at the Time of ſuch 
Recovery had ſhall be in the King, bind or conclude” the Heirs in Tail; 
bot chat after the Denth of every ſuch Tenant in Tail, againft whom fuch 
Nechvery ſhall be had, the Heirs in Tail may enter, hold and enjoy the 
Lands, Sc. r recovered, according to the Form of the Gift in Tail, the 
ſaid Recovery notwithſtanding. 

10 the Fe der of this Hed: tlie Webs x ya have been 
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ele in Tab ary" the Sang Fan was . my the "Gift or gitar * Page 193 
Proviſion of the King, Y e not within the Act. Mukcor 195. 


i | „„ 2 Co. 15: Wilemas' 's Caſe. 


80 if a "Mar ae a Gift i in Tal, and the Crown RA on him, or 2 Co. 15. 
if the King's Anceſtor not being King. make a Gift in Tail, and the Re- Co: Lit. 372. 
verſion deſcends on him, the Etats T all may be barred, 0 
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2 Co. 52. 
Noy 132. 
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Tail bars the King's Remainder and Condition:; for the Grant was void. 


in this 'Cal . the: Eſtate-Tail, Remainders, and 
bartred i; for the Reverſion or Remainder in theings miuſtcbe- i in Fre or 


If a Man makes a Gift i in Tall e in FRY be 5 in Rethbindes 
granis his Eſtate to another for Life Remainder to the King in Fee, on 
Condition to be void on Payment of Money ia Recovery by Tenant» in 


If 2 Subject by the King's Proviſion or Procurement makes a Gift. in 
Tail, and then grants the Reverſion to the —_— ar: Life or Years/only, 
everGons: may be all 


„ e a. t ni, t He nt ns, F339 15 
Piggot 86. If the King granit an Eſtate«Tails reſerving the: Reverſian to bimteie, 
ad nd after grants the Reverſion to another, Tenadt in Tail may ſuffer a 94 

covery, and thereby bar the Reverſio )) fn flo naby 
Raym. 288, Therefore where Hen. G. gave Lands to Michatl. Stanbope "und his 
358. Wife aud the Heirs: of their Body, in Conſideration: of Services, c. 
Alon 251. Michael died, and his Son and Heir petitioned the Queen, to grant the 
Bambridge. | Reverſion to ſome Perſons in Fee, to the Intent that he might make a 

L Leaſe for ninety-nine Tears by Way of Mortgage; and entered into a 
Recognizance to the Queen, bonditioned that oc 5 be done 
w whilſt the Reverſion was out of the Crown, prejudicial to, the Crown ; 
and accordingly the Queen conveyed the Reverſion to the Lord-Burkigh 
and Sir Walter Mildmay, in Fee; then the Son made u Eeuſe for ninety- 
5 nine Leafs, and foffered Recovery; Th then rhe Tröſtees 'rEconvey. to 
the Queen; and it was reſolved, if,” hat the Grant of the Queen. waz 
good. 24h, That during the Time the Reverſion was out of the.Crown, 
the Son was not reſtrained from aliening within the Statute, and fo the 
Recovery good. to bind the Iſſues; but a Fine or Recovety, after {the 
Regrant to the Queen, would not: have been good to bind the Iſſue, : as 
| it: ſeems; becauſe that Act doth not require that the Reverſion ſhould 
(a) 2. £9 vide continue (a) always in the King, but it Auer af che, in him at che 
Hard. 40g. Time of the Fine leyied or, Recovery ſuffered. .;) |; bb bp ori 
2 Jon. 250-1, If Tenant in Tail of the Gift of the King, e 2 Gift i in Tail, the: 
Earl of Or- ſecond Donee is not within the Statute; for his Eſtate, as: far as it 
mond's Caſe could, diſaffirms the Reverſion of the King. though: it could not cake it 
. to have Ot of him; and his e vgs: "ARE + to Ges Eſtate: given by the 
n adjudged Ki „ * 2 95 
by eleven 1 85 > CEN _ „ bp: 1 3 | by 15 181 * di » 245. 
Judges, 4 . ö i bis 349 e fahne 5 201; 5 
13 Car. 1. 

Raym. 260, King R. 3. "bet Taten e Ah 8 rg to the Earl of F Derdy. 
286,3 10,350 and the Heirs Male of his Body, ih, Conſideration. of great Services. to 
2 Jon. 249. the Crown, Oe. afterwards by a private Act rg Fa ac. 1. ſex eral. - 

reap, gg : terations were made in this Eſtate; as that Charly then, Earl | 
Cale. ſhould hold and enjoy, them for his Life; ; and after his Death, to "James 
his pf and Heir apparent, and the Heirs le of his Bod ody; and ſo to 
the econd, t third, „Se. and. ſeventh Son of . Earl Charles , and. 8 
to ſevetal others i in Tail Male, who, by the Limitation. of the Letiers 
Patent would have ſucceeded to the Eſtate. upon Failure of Iſſue 
Male of Earl Charles ; with Power for Earl Charles and the Sons ſuc- 
celſively to make Leaſes for Lives or Years, and Jointures for Wives. 
Alter Earl Charles s Death, his Son Earl James levied a Fine of theſe 
Lands, and fold them to a 1 0 yet upon ſpecial Verdict in 1 5 
1 5 brought after his Death by his Son, it was reſolved by all che 
. Page , 96 ” bars ges in the Exchequer-Chainher.” except three, that the Fine was no 


ar; for that the Reverſion continued in the Crown, and that theſe 
_. Eſtates, given by 4 Jac. 1. were no new Eſtates, but all within the 
Compaſs of the firſt Tail created by the Letters Patent, and only a 


_ © * * Diſtribution of the Enjoyment of them, and all to the ſame Perſons who 


would be n, mar the Letters Nen and the TORE 0 make 
5 3 a 1 903: 7 8 35 Leaſes | 
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Leaſes wes with Copformity to. the Power of Tenant In et and. thet 
ieu of Dower; beſides, there was a Saving 


=—_= = 


ap wigs 3 1 1 T7 t; A Ie ers y agen O 
If che King in Conſideration of Maney, or 19 9 Conſideration by Co. Lit: 452. 
way of Proviſion, procure a Suhje& to ſettle hit 


w . 


on Record; the Tenant in Tail cannor bar his Iiſae,. being protected by 
the expreſs Words of the Statute, ©, 5 80 
It hath been held, that the latter Words of this Act, vix. bad dene or 11 Co. 78. 


Juffered 27 againſt am ſuch Tenant in Tail, muſt be intended where Te- And. 46. 
nant in Tail is Party or Privy to the Act, be it by doing or ſuffeting that 5 ayer 373. 
which Thould work the Bar, and not by mere Permiſſion. As if Tenant C. C, FE 
in Tail of the Gift of the King, Reverſion to the King, is diſſeiſed, and Cro.Eliz: 595. 

Diſſeiſor levy a Fine, and five Years paſs, this bars the Eſtate-Tail; and Felv. 72. 

0 if a Collateral Warranty be made by the Anceſtors of the Donee, and 8 Ce. 27 
the Donee ſuffer the Warranty to deſcend, without. any Eatry wy in che $14: 366. 

Life of the Anceſtor, this binds; becauie he is not Party or Privy to 

dy Aft either done or fuffered by or againſt him, 

If the King make'a Lea reſerving Rent, with a Clauſe of Re- entry, 2 H. 5. 8. 
for den Fee , the. King (6) 36,005 e to; e apy ee By Frere: 
previous to his Rerentiy, but t. e Tonant is obliged to pay the Rent for 7 3 * 

the Preſervation of his ſtate; becauſe its. beneath t Royal Digaity, of þ, 


78 1 MM f 132 ö C41 ©. HELI: » Men 74 | Prero ative 
the Crown to attend a ubje t, to demand the Rengs bur the aw for is 3 be 
the Support of ee obliges every private Perſon, to attend the extended to 
King wich the Services due @'him.. | | tbe ha 


Ne 


SEND FONITE ID. MINSU KEE 2 n l Mann ? Moor 1493 
| But if the King, in Caſes where he need not make a Demand, afligns Co a 
over the Reverſion, the Patentee cannot enter for Non- pay meot without Moor 404. 
a previous Demand; betauſe the Privilege is ioſeparably annexed to the dae 464 
Perſon of the King for the Support of his Royal Dignity ;. and therefore Dyer 87. 
ſhall not be extended to Caſes where the King is no way concerned, And. 304. 
So if a Prebend make a Leaſe rendering Rent, and if the Rent be Moor 210. 
Atrear and be demanded, that it ſhould be Jawful for the Prebend to re- Dyer 87. 


x 


enter; if the Reverſion in this Caſe comes to the King, the King muſt 

in this Caſe demand the Rent, though he ſhall be by his Prerogative ex- 

uſed from an Implied Demand; for the Implied Demand is the Act of 

the Law, the other the (expreſs Agreement of the Parties, which the 

King's  Prerogative ſhall not defeat; therefore in the Caſe of the 

King, if he make a Leaſe. reſerving Rent, with a Proviſo that if the 

Rent be in Arrear for ſuch Time (being lawfully 'deminded, or de- 

manded in due Form) that then the Leaſe ſhall be void; it ſeems that 

not only the Patentee of the Reverſion in this Caſe, but alſo the King 

| himſelf, whilſt he continues the Reverſion in his own Hands, is obli- 
*ged.to make an actual Demand by teaſon of the expteſs Agreement for * Page 197 
that Purpoſe. e Fans FF 
| There can be no Occupant of any of the King's Poſſeſſions; and Co. Lit. 4. 
therefore if the King gramts Lands to . during the Life of B. and 2 Rel. Abr. 
A. dies, living Ceſtui que vie, the Law allows no Man to gain the Poſ- 8. 
ſeſſion which is now vacant by the Death of 4. bur preſerves it for the 
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King; for this Reaſon, that he is preſumed to be taken vp in the pub- 
lick Affairs of the Kingdom, and therefore not at Leiſure to attend his 
on private Concerns; alſo the King's Grants proceeding from his owa 

Bounty and * Liberality, none ought to have any Benefit from them but 

thoſe for whom he. firſt deſigned them; and therefore when he made 

the Grant to H. during the Life of B. tho? he intended 4. ſhould have 
the Benefit of it during the Life of B. yet if A. dies before B. none can 

make himſelf a Title under the Grant, becauſe it was made only to A. 

nor ought any one by Way of Occupancy to take Advantage of a Grant 

made to A. for his particolar Services; becauſe that were to extend 
the King's Bounty further than he deſigbed it, whereas ſuch a Grant 
in the Caſe of a common Perſon” ought to be taken moſt ſtrongly 
againſt the Grantor, becauſe he parted with his Land for the Life of 
Z. upon a valuable Conſideration, and therefore is no Sufferer if he 
does not enjoy it during the Time for which he granted it away. Alſo 
no Man can make himſelf a Title to any of the Fus Poſſeſſions, 
without Matter of Record; and therefore none can Claim any of them 
2s Occupant, becauſe that is an Act in Pais, and no Matter of 
EU 219.0, SEORAD IF. FRE Fa eHne & 2147500 AGF 
Co.Lit.2or.b. If the King makes a Leaſe reſerving Rent, the Tenant muſt pay it 
Oro. Eliz. 462. without Demand, either to his Retciyer for that Purpoſe, or at the Re- 
* 10% ceipt of the Exchequer, as well as if by Words of the Leaſe the Rent had 
| Dyer 97. been made payable at the Exchequer, or into the Hands of his Receiver; 
but if the King grants the Reverſion, the Patentee muſt demand the 


o— | eel | 


— —?—̃ ̃¶ rp e 
* 


mon Perſon to demand it on C 

Rol. Rep. 169. If the King make a Feoffment on Condition, that upon Payment by 
5 . the King of 1001. ſuch a Day, the Feoffment ſhall be void; the Feoffee 
muſt apply to the King at the Day; for the King is not obliged to make 
a Tender, as in the Cafe of a common Perſo wn. 

Flow. 491. The Deed of a private Perſon hath a Relation only to the Time of 
the Delivery, and not to the Time of the Date; but the King's Char- 

ter hath Relation to the Time of the Date ; for being of Record, it can- 

not be averred to have been executed on any Time than that on which it 
e eee en eee e 
Vid Comp. If the King preſents to a Church, and his Clerk is admitted and in- 
Incumb. 223, ſtituted, yet before Induction the King by his Prerogative may revoke 
— 2 ſuch Preſentation; nay the Preſentment of another is in Law a Repeal 
rities there and Revocation of ſuch Preſentment, and that without any Notice to the 
2 Ordinary; but in the Caſe of a common Perſon, by Preſentation and In- 
ſmcnution he hath given up his Power to the Ordinary, and cannot after- 
(„Lasch 254. Wards vary, alter, or revoke his Preſentation ; but ſome (a) Books hold, 
2 Rol. Abr. that after a Preſentment only he may vary; and this ſeems to be the 


7 


5 right Diſtind ion and better Opinion at this Day. 
yer 392. ; * t — : : ; "I +: | . * x IP | : g 
Gouldſ. 163. EEE | . : © ' 41 ; 


8 ” 


page 198 w 4, That his Rights ſhall be preferred to the Subjects where they 
LS : e RARER menk. 1, mild} ee 


Co. L b It is an eſtabliſhed Principle in Law; chat where the King's Right 158 
18 1 that of the Subjects mtet at one and the ſame Time, the King's ſhall be 
9 Co. 129. Preferred. 5 CC 


Hard. 24.— x GN Bk It FEE) IF £ | Tb a Fr | 
da Caſe of concorent Tides between the King and SubjeRt the Rule ls Detar. Dignieri. 2 Vent, 268. 


3 Leon, 253. Hence it a ſaid; that if there. be Lord Meſoe and Tenais, and übe 
Tenant pays his Rent at the Day to the Meſne, before Noon; and after 
99955 1 8. e 5 997 20 
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| Peeropative, 


dn on the ſame — the Meſne dies, his Heir within Ag the Tenan ſhall 
pay it over again to the King. 


If a Woman marries and hath ique, 04 Lands. Gee to the Wife, 5 Lit. 30. b. 


and the Huſband enters, and after the Wife is found an Ideot by Office, 
the Lands ſhall be ſeized for the King, according to this Maxim, That 
when the Title of the King and a common Perſon begin at one Instant, 7 
the Title of the King ſhall be preferred. ENT oo 1 8 5 
So if the Woman had been the King's Nief, ani one had matrices her c Co: Lit. m 
without the -King's Licence, &c. and Lands had deſcended before or 4 Co. 5 5+ 
after Iſſue, yet the King, upon Office found, * ſhould have them. 

Baron and Feme joint Purchaſers: of a Term for Years, the: Hut. Bice 108, 
band drowns himſelf, the Leaſe is forfeited, and Wife ſurviving ſhall Plow. 260. 


not hold it againſt the King or his: Almoner; becauſe the Title of Dame Hak'a 


the King and a pony: ce pou e che 27 3 . be Cal, 
r. een W REY 
| 1 1 : 
„ ot Acts 025 Parliament which extend to of bind not b. 
r e King. Nr ink 


i £ 
* 


„ 5 = 


ien a e Rule bath been 106 n wn eſtabliſhed, » vis. Plow. 136, 
. that where an Act of Parliament is made for the Publick Good, the Ad- 137. in Ld. 
vancement of Religion and Juſtice; and to prevent Injury and Wrong. fe. 


the King ſhall de bound by ſuch Act, though: nor particularly. named 4" gorge 


r 5 Co. 14. 
therein. © 7 Co: 32. 


But where a een 15 general, and thereby Yo» any "Prerogglies, 11 Co 68. 
Right, Title or Intereſt is deveſted or taken from the King, in fuch Caſe (a) . ur 
the King ſhall not be (3) gern ; en the Ane is _ by __ 2 
Words to extend 0 him. eee ing of me 
SER Rs 5 ; + NS It 4 3 Kin; s Right, 
& is ee ee ts abſolute N Show. P. C. 3 B 

whe Fn of an AQ of Parliament, though N ne bs | 4 185 . 14 1305 


on this Foundation and theſe Diſtinctions it hath been held, 8 
That the Statute of Mam, 2. (13 Ed. 1. fat, 1.) De donis "ah, _ 6 _ 


and binds the King; as whete Lands were given to the King and the &c Ld. Bi- 


Heirs of his Body, it was adju udged, that the King's Prerogative had not ley's Cale, 

given him 4 greater Eſtate than in the Caſe of a common Perſon ; and rag ET 

* an Alienation by him would de a Tort a an Ker to the Donor, ; Gs, 14. 

which the Kiog cannot do. % Do. 4. 
So it hath been adjudged, and alſo held i in ; Packnains, SG be King 

is bound, though not named, by the (c) 13 Eliz. tap. 10. which re- 


* trains Eccleſiaſtical Perſons from _— 1 ak . being a Ge- © Page 199 
neral Law, and for the Public Good:: 11 Oo: 76. 
1 8 Caſe of { 


1 Collage, 5 Co. 1 5. b. Bol Rep. 151. 0 The Statute, · Elin. c 19. which reſtrains Biſh 
from making Eftates, c. hath a Proviſo * 804 not extend to the Ring; < 19 my Lord Coke fave, _— 
ofabſolute Neceſſity; for that otherwiſe the King would be bound by it. 5 Co. 14. b.—It ſeems the Law was 


held otherwiſe on the Stat. 13 Eliz. c. 10. and therefore where a Leaſe was made to the King by a Dean 
and Chapter, and the King had aſſigned it over, after that the Law came to be held, that the King was 


bound, the Aſſignee had his Leaſe made to him in nen * the Statute, becauſe he could not 
how the Law in a Maven . dabicus. at Abs. 378. Sh a 


80 he King 1 is NY tho not nb by the 3 22 25 8. cap. 28. 2 Taft. 681. 
againſt Diſcontiminnces by Huſbands of their Wives Eſtates, Cc. for Show. Rep. 
this being an Injury to the Wife, it ſhall extend to the King, whole 8 
moſt immediate SE it is to relieve his Subjects. from vr aun or 
| 0 
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3. 6 Ga a the King, deigb tles came, u 7 by: ah, tatute of prom 


Plow. 236. b. 20 H. 3. cap. 5. made againſt [ſury in doubling the Rent, ia, che Caſe 


last 69. of an nfant Heir who has made Default in Payment. 


Plow. a36. b. So the King, though not named, is hound by the cg. of the Stat. 


2 Inſt. gg. Merlon, 20 H. 9 which nta, tal Suit 0 the Lord may be ae | 


Attorney, Cc. 1% gonmrgo) e hos m2 ogy 1s vita ilins 
Gp. Lit. 120. The King i is hn by oh 31 Ela, cop. 4 ien Signonp 3: being a 
Law made for the Allvanoemént of Religion. 


11 co. 7 So the King, though not named, is bound by the, 7 Ela cage 
againft Voluhtary Conveyances: to deftuod Purchaſers 3: ſo that a Volun- 

.--. tary Conveyance to ther King isa anch void againſt a fubſequent Pur- 
chaſer for a valuable Conſidtration, as in the Caſe of a common Perſon. 

2 luft 185. Bound by che Stat. Malt. 1 (3 Ed. 1.) cap. 5. n ſhall diſturb 
4 Mod. 20). Elections upon Pain of great Forfeitures. een e n a a) 
2 Inſt. 142. Bound by the Statute of Marlbridge, (52 H. 3.) cap. 22. that eee 
= Rep.  diſtrain his Frecholders without the King's rt * | 
4 Mod. 2% By an Act of Parkiariont's# 0494s ceny. Ut. the Parilhes of Se 4 
Show. Rep. chael Woodſtreet and St. Mary 9 in London, were united and eſta- 
208, Croles bliſhed as one Pariſh Church; and it was provided, that the firſt Pre- 
ray ih 54 | ſentation ſhould be made by the P * of ſuchiof the ſaid Churches; the 
the Gat. i: Endowments whereof were of the greateſt Value.z/ the King was Hatren 
is ſaid, that Of St. Mary Staining: (of far lefs Value), and a common Ferſaon Patron f 
there were St. Michuel W vnd ier ert, who pteſented Mr. Crooke; on a Caveat ogtered 
two Toſtances apainſt the Inſtitution, it was determined by Civilians, by the Advice of 
in CO, „ Lawyers at: NoRors-Corhmons,. that this Statute though in the Affrm- 
Colour of ative, and without any Negative Wolde, entended to, und io. far baut 
this Prero- the King, as to deptire him of any r erence he might have b his Pre- 
pin the rogative, as in Caſes where his Intereſt is intermixed.,wi h others; and 
8 Pre- that the Act of Parliament giving a new Eſtate to the King, and pre- 
ſcribing the Manner of e the Method limited muſe dale Flite 


_ | 5. 90 a a 

* this ia of the King's Sant eee GARE I un iner e 9. 
to have been rs V 8. 75 1 
ng by J Jefferies and never conteſted, i . e e fois nl . 1 


ork bx sf ba FO * ; 1 1 i 8 n ' l I; 1 53614 12 1 
Plow. 240. But as „AAT eee are as che conſitued according to the, Sole: 
we 146. Marr, and not to be extended further than che Intentjioꝶ of the Legiſle- 
A TY ture 1 hence in Variety of Caſts» we Had: it: determined, that Gebete 
55 Words in an Act ſhalbnot ouſt the King of his Frerogatiwe :: 
Lit. Sect. 140. As on the Scatute Quia Emptores Terrarum, which egacts, Thet none 
Co. Lit. 98. all alien Lands in Fer to Ju of limſelf; yet it is Held, that the King may | 
Plow, 249. ne in mp to hold i in  Frackbimaigne ot other Series. 
+3 £1817 57 9241 BOAET THEN a 44197] 4 
511 80 th 10 cap. Mag. Cha. which! provides, qued, communis Platin' mov 
" ſequantur curiam noftram ſed tencantur in aliguo certo loco, does not bind 


» Paget 200 * the 1 but that he el bring' an AO of Debt or hoy na 


Plow. 240. b. in B #7 5 We 7 Fg 1 Mae 8 N Fog Fats | N 11 7 e 


11 Oo. 68; b. 15 
Plow. 240. a. . Statute We. 2. 233 1. | fat. 1.) cap. 1. which 8 
5 where divers Inheritances by Koight's Service deſcend, quod ille 
Poſer. de cæiero habeat N 4 de 2 1 funs Na fuerit 

oa. \ * enn # | 

Plow. 240. b wor bound by the Statute of Marlbridge, ( 52 BH. 3 54. 9. but all. Co- 
| pareenets in Reſpect of the Lands de ſcended on dem, mult, a of them 
do db, n e of tho n „ 
N 198 ; Wa RE CTETIES: 3 1 e | 
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| Paorogatiye k. 


Net bound 35 I of (a). Limit: 


* 


iqn, nor by. the Statute g 11 1 Co. 63. 


Weſtm. 2. g 13 fat. cap. ich $A. y. 244. 
— Plea 5. which. makes 4 Plenarr L x { . 


Nor by th Seaton 0 E. 1 I, . (fat. 3 Py which gives hd run * 11 6e 6. 68. 

Ni Prius in the Country. 

Neither the Statute Merchant, thoſe, concerning the Staple, the Sta- Jon. 203. 
tiite of F FN, nor vo TAS. as Pave, 12 55 not 1 N 


King Wr — 


e a60;alfy 6 wich, 8 fh Lotd Seeg ps, wer made a. . 
to put Thin in an N re and to eaſe a . n of 0 MY, 
2 not to deptive him of of Power, v which. cannot be 13 to bind che 
King. 

As the 27 H. 8. cap. 29» which aſd that all FER concerning the Ws 
Bene would be under the Seal of that Cour z yet Pro : 
Grants * the Great Seal have been held good. 
So the Statute 25 Hl. 8. cap. 2 1. Which direQs the Manner of granting Hob. 146. 
Diſpenſations, though it ſays chat Diſpenſatiqns ſhall not other wile 
| Se at l yet the King's Power is bot thereby reſtrained, bur that by vir- 

| ye he may grant them as before. 155 
Weg the Statute 0 8 H. B. cap, 15, for the Trial of Piracy by Com- Dyer 225. 
miſſion, it hath been held, that the Trial. may be, though the Chancellor Hob, oh 
does nat nominate the Commiſſioners, 4 hae A F 8 | | 

in on the wp wa 9 E. 2. fpt.2. chat ch he Queen may- make Sheriff Dyer 303. 
wi out the 

So an the 31 N 6, cap, 5, the Office of Alna "was granted by the E 

. thou the Bil of the e, and 1250 | P, n 

7 U private * Parliament 1 Jam. 2. the Pari "of St. James was dine 1 
taken out of the Pariſh of St. Martis, and made an independent Pariſh; 8 +a 0. 
and it was provided by the Statüte, that Dr. 7: znifon, che then Vicar of 4 Mod. 200. 
Martin's, ſhovld be the firt Rector of St. James's Pariſh; and that 2 Salk. 540. 
e Patronage of the Adyowſon ſhould belong to the Bith of rf bs 

the. Lord Jermin, alternis Vicibus; the firſt Rector, after - Rep, * 

. Tepiſon, to be preſented. by the Biſhop of Londen, and the ne, NEE 1 
he Lord Jerin And his Heirs, "ang ſo on. Dr. Timiſan was promoted to 15 15 ? 
the Biſhoprick of Lincoln, by which the Church of St. James became 'yoid * Raym, 
and i 1 1 that. 77 agen ic was by the Statute ly ap- I 7 


Biſh preſent to the Avoidant | 
28.85 Statute N 0 005 ip of Le to ane f Lev, Ent. 


ods and Turns between the 344. 
5 and not to exclude 3 King of his Prero a ce and although Comb. 2os, 
this was a Church newly grecteg, yet the Kang ha g the elbe 300 301. 
preſent to all Churches where the Incumbent is promoted, ſhall have 
in this Church when it is erected. 
| Holt 585, 


bd e e 2304 360 ati n of „ee. au., Ln ad Dr: Fi, 


6. That no 1 can * Pers to 8 ad go of 1 
Maxim, e Tren aer mit, r ail 


- "From | the Pr mption wht the King" is „ day employed i io he 3 

wei hty and pu Hog Affairs of Government, it hath become an & eſtabliſhed * Page * 
Rule at as Law, that no Laches ſhall be imputed to him, nor he grams. Pre- 
any * to ſuffer i in his Intereſts, which are erw du enn. and reg. 32, 33. 


k, 1720 ; In 24 F446 7 C 28. J FL. 
er IV. 31 2 ⁵ 4 


* as 4h 


* Lis. Sect. i: Thi Hence! it was h he the if th e King's" 


« > & 1 „1 0 
n+ wh $ a 


j N this k is Privileg e (a) q 7 Nullew | __ outs” has s been confirmed 
( Fin wo" By the bee ae e Regis. + Hy ah ; 


ns — 3 is a Rule for the SabjeR; bue Nullum tempus occurrit Regi, i is 4 King's „ Plea 7 chere 1 


no Reaſon that he ſhould ſuffer by the Negligence of his * or by their nga 6 or A eo 


with adverſe/Par s Hob, aan «1 aa EE 3} 127 + 
thy * | * h 17 Ed. 2. "Rat. 1. ; $1 Rt Es. 


ein Had Folbeel Land 
eie. and aliened before” nery by 105 King yet pot Office found the King 
might _—_ quia * tempus occurrit Regi; tho? it was 'other- 
ile. in aſs af a. common Pe 
Co, Lit. 294. * So 1 10 1 Wir of Right- of 7 90 bro y the Kin Fe "the Te- 
nant ſhall got tender the Di Mark, becauſe NY, ttmþus occurrit Regi; 
and therefore the King ſhall alledge, 1 5 he or kis Pro enitor wis ſei 
_—_ vichout new ing any Time. 1 
©o. Lir.go.b. . 80 an Action of Accovnt lay t Com mon hay "againſt' the Executor 8 
or Adminiſtrators of the ing's Del 1 or Recei ver; for being fup 6 
- huſied and employed in, the weigh Affaits 'of the. Kingdom, 5 22 not 
thought reaſonable that he hold fuffer itr his, Treaſure | by'an Omron 
| occaſioned er erhap ps by by ſuch his. Atcodance, | N 
Co Lit. 41. b. For this Reaſon it is that there can be no Oct1 00 Jan che King p 
ſo that if the King grants Lands to A. for the Lite 2 and N. dies, nb 
Nan, by his cb 3 ain himſelf a Title againſt ft e King; thb® it was 
otherwiſe int Ca 1 a common Perſon. en een 
Co. Lk, 57. So there can. 85 no Tenant at Sufferance againſt te King" but he who 
bolderh over is Tn Intruder, becauſe no Laches Gan be! mputed' tq the 
Eing for not entering. . S ie 
£4.54 41 "09 
Bro. Title Therefore if the King be ſeiled in Fee of "the Nanor of B. and. a 
Difſeifin (4. Stranger eredts a Shop in a vacant P ot of it, 2 ez the Profit» t 
14 ug. M payin Any 15 to the Nag and after k : King, grants yer 
the. Manor in, &, a and the Stranger c continues in t 8 Sbop and occu 
N it as before, this ii 90 Piſſeiſin; for the firſt Entr try of the'Strariger was 
_—_” no te eiſin, but an Intruſion on the King 8 ue ; for that the Kin 
„4 08 appearing. on Record. the Entty in Pais, which is hor Ack of 
| 9900 N Notoricty, will not diyeſt 1 out o him i the the ys" riot 
4 eiſeg, his onveyance of the Freehold i + Whol, Af the "Gran tf 
a Ed by. virtue of i it ; and conſe: uently. earn be falt LR be diſſe Si by 


1 . 12 


4 


* Kay ud 


— 


nger who, s made no Entry on him, after tlie. 1 Col Gale e 
BE IG 1 15 he old Intereſt which he had before nd 
1 eee an In fil, and. hr an u A ON + 01 f Treats o e. 

RE ment. 7 eee 021 
Co, Gy. FE. AP Rat on 9 a cen gn {jt 8 be fam 
Co. L 
Wn for qntering into 3h Rags Fo ohh becavle he cannot e 


Plow, pi A Deſcent caſt is no Plea MIT the 1 nor ET: it rs away his 
2 Leon. 31. Right of Entry. 
2 Inſt. 163. 11 the 7 Bt th Goods become Wreck, the Lord 2 the Manor Font 
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his Preſentee continues in ſix Months, and dies, 1 the King may pr - 
* ſent another, quia Nullum tempus occurrit Regi; fo if a Grant had been Page 202 
made to the King of all ſuch Preſentments as ſhould happen within twenty 71 
Years, and in the twenty: Years there happen ten Preſentments which 
ate all filled up by a Stranger, yet the King ſhall preſent to them over 
again. | | 
gr: the King be Patron of a Church, and he omits to preſent. within ſix Bro. Tit. Pre. 
Months, the Ordinaty cannot preſent far the Lapſe, but is only to fe- r (24). 
queſter the Profits, and ſerve the Cure till the King thinks proper to pre - _— 12 15 
ſent; but if in this Caſe the Ordinary collates his Clerk, and afterwards 1 1 
. the King preſents, the Clerk ſo collated cannot be turned out without a | 
Quare Impedit. „„ : e * 550 
If the King preſents to a Church, and his Clerk is admitted and in- 7 E. 4. 32: 
ſtituted, yet he King may before Induction repeal and revoke his Pre- Dyer 290, 
ſentation ; and it is held in this Caſe, that the Preſenting another is a Re- 327, 360. 
peal in Law, without any other Notice to the Ordinary. T „ee det wide 
i es 8 eee „„ 28 197, the laſt Paragraph, 


So where a Title by Lapſe comes to the King, if the King doth pre- Leon. 156. 
ſent, and his Preſentee is inſtituted, yet the King may revoke his Preſen- 774% M _w_ 
tation, and ſo null the Inſtitution at any Time before his Clerk is inducted; 14 22 
or if his Clerk be inſtituted upon ſuch Title, and die before his Induc- 
tion, the King may preſent another, his Turn not being ſerved by the | 
// TORRE Oe OW UL EY 

But tho? the King may remove the Patron's or Stranger's Clerk „ 
comes in upon his Lapſe, yet if ſuch Clerk happens to (aj die Incumbent Owen 2 
of the Church before the King doth preſent, the King hath loſt che Ad- 000: 348% . 

| | | Sr NE EY ROSEN br ro. Eliz. 44: 

vantage of the Lapſe, and ſhall, not preſent afterwards, or remove the Cro. jac. 53, 
Patron's ſecond Preſentee,' becauſe the King, is to have but one Turn, 216. 


and that the next; and if the Law ſhould be otherwiſe, the King, by ſuf- Hetley. 125. 
fering divers Uſurpations upon his Lapſe, might even diſinherit the very Mk 28: 
Patron; and the Rule Nullum tempus occurrit Regi, is not to take Place Prag. p 1 
where the King is limited to a Time certain, | 8 ö 


% iu v.01, (a) Or if the 
e e ee OS OT S080 21.2.4,” Olaiedhe- 
comes void by Reſignation or Deprivation, unleſs ſuch Reſignation were by Fraud or Covia. Cro. Jac. 
216, Owen 89. 4 Leon. Caſe 331.1 . 2 e 15 ö Nen 38 FFF 2 3 

GH, FOND r CAD AIG. 107 as Nt OG © 

t By ftat. 9 Geo. 3. c 16. The King 1 ſue, &c. any Perſon, &c. for any Lands, c. (except 
Liberties and Franchiſes) or any Title wbich has not 2 within fixty Years before the Commence- 
ment of ſuch Suit, unleſs he has been anſwered the Rents within that Time, or they have been in Charge, 
or ſtood inſuper of Record, and the Subject ſhall quietly enjoy againſt the King, and all-claiming under 
him, by Patent, e. This extends not to Eſtates in Reverſion, or Remainder, or limited Eſtates, — 
Theſe Lands ſhall be held on the uſual Tenures, e. Uſual Fee-Farm Rents confirmed. Putting 
in Charge, ſtanding in/aper, Ce. good only when on Verdi, Demurrer, or Hearing, the Lands, c. have 
been given, adjudged or decreed to the King; | | 

* k „% er” og: 0 
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7. Of his Prerogative in his Suits and Proceedings in Courts of 
1 Jaſtice. | 
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As the King is the F ountain of Juſtice, and all Courts of Juſtice de- Co. Lit. 139. 
Ave their Authority from him, hence he is ſuppoſed to be always preſent — Non/wit ; 
in Court; and therefore ic hath become an eſtabliſhed. Principle of Law, 1 | 
In : * > — . . . . 56. 
that the King cannot be Nonſuit in any Action or Information in which 
he is ſole Plaintiff. 190} Gba Bac lar 129 x Sehr d £3.51 / 5 
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| Prerogatie. 
Co. Lit. 139. EN itt ems that any 1 tam, or Plaintiff in in a popular Aion, 
2 Rol. Rep. Jonſuit, and thereby 50 fee the Suit, as Ken in Re- 
* 230 felt of the King as of hiqmſelf. T ä Re 
But the 


King may afterwards proceed for his Share of the Penalty, in "Y lead 5 as if no ach Suit has been 
ioftituted, provided 0 Profecution i is commenced in due Time. Way, 


2 Allo the King's Attorney General may enter a Nolle TOY which 
2 th 139. has the Effect II a ee to Ly: Pr en or F AE . — 22 5 


Salk. 21. King only. oo : 
pl. 11. 


like Point, where it is ſaid by the cb. J. that the 0 earned: · a Noll Pros, » my el new 
Proceſs 2 the ſame N 


Vent 38. la an 8 for Ease, Iſfve was joined, and the Dr 
The King v. the Jury were returned, the King ſent a Writing under his Sign Ma- 
Benſon, wal to Sir Thomas Fanſbaw Clerk. of the Crown, to enter a Ceſſer of 
10 Proſecution ; and Palmer Attorney General affirmed, that the King 
* Page 203 * may ſtay: Proceedings; yet notwithſtanding the Court proceeded to 
ſwear the Jury, and faid they were. not to delay for the Great or Little 
Seal; whereupon the Attorney entered a Nolte Froſegui. 

14. Raym. No Proſecutor upon an (a) Indiftment can enter a Nolle TOs. 


721. without Leave of the Attorney General. 
(a) That en- 


tring Nolle Proſequi's apon Indiftnents, began in Chae 20's Time. 6 Mod 262. per Hol Ch. 1: 


4 Toft. 17. It is a Rule of the Common! Law, that the King by his feige 
Plow. 243. may foe in what Court he pleafes; and therefore may bring A Writ of 
9 mop or a Quart Impedit in the Court of King's Bench. 
Vent. 17. an Action for embezzling the King's Goods, which was laid in the 
The King Declaration to be in London, it was moved for the King, that the Cou 
v. Webb, might be changed; and the Court held, the King might chuſe his County, 
ane might wave that which he had ſeemed to have elected before, as he 
„ waive his Demurrer and join Iſſue. 

Hill, 6 G. 2. If a Perſon be guilty of two capital Offences, the King may elect 
in E. . Rex" vbich of them to try him on firſt; and accordingly, where two Perſons 
wy * murdered the Poſt-Boy i iN Lincolnſhire, and afterwards committed a Rob- 
| bery in Wilts, for which they were taken and in Cuſtody in Vilts ; the 
Attorney General moved for a Habeas Corpus to the Sheriff of Wilts, to 
deliver them to the Sheriff of Lincoln, and another to the She. iff of Lim 

coln to receive them; which Was e the Court n the Crown 
"eg 0 es. | 
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005 oO the King's $ Grants and Letters ya 
tent: And herein, 3 


I. What Things the King may grant ; and therein, 


— a F ” * * 


3 _e—— 


3. Of Grants arikieg from his Prerogative of Power, and 
"Wa are iy annexed to the Crown... 


. \R 0 M the 3 Truſt and Confidence oaks in the King; cad 
| 1 $a 1 P the high Authority with which he. is . the Law bach in- 


0 25, w” Co: Lit. 197 Godb. 254. Jenk. 79, 307+ — ſep "8 
2 5 


W — Crown a Power of u diſpoſing . 
diverse Rights and Privileges, wllich cannot be granted or abliſhed | OY 
by any leſs Authority z of theſe there are ſome that have no Exiſtence til! og 
_— ſuch as ren which "he King Fairs, Markets, Hundreds, fk Soy 
orgy arks,' AN whi 1 ing (0 Wy o_ 876 cla A 
Lee at Sem mit he Kg (0) a7 by Peg 


| N K n i Subject 
not bald! a Caſtle or DS Place of Defence without the Riog z Licence. Co. Lk. 5. 0 550 


N by Ordinance, as m Lord Hopery. expreſſes, | K 55 15. 91 1870 Yo 


1 80 Ks King may a Pougt or Murage t to be ten ** thoſe 1 Bro. — 
erect new Bridges or Walls; but the. Payment thereof ſhall continue no . 
longer than the Bridge remains Rheinl, or the Wall e for the De- Der 2 
fence of the Subject. 12 f 
So a Grant of a Ferry, and that every Perſon going over ſhall. Pay. a 13H. 4. 14 
Halfpenny, is good, being for the publick Utility; and * Payment | is * Patt ; 
in 88 of the particular Benefit. 5 3 12. 
But the King cannot grant Toll to be taken in ways, which page 20 
are to be "Ko all ee and therefore a whe High — Toll- Bro age 204 
by ke rough cannot commence by. Grant at this Pere muſt be Aae 100. 
| reſcription, . Noy 196. 
| 1 85 rates 25 all Grancy of this Kinds o Good Io che, Pablick ſeems — 
to rincipally re ed, as 8 y.the Tit ot (c mnum; vide L idle 
and i in this, 1185 if the King pong grants a Fair or a Market to a Per- , 


ſon, and afterwards grants another to another Perſon to the Prez udice of * * 
he firſt, the parker, Sant is void. hwy (e) F. N. B. 


3 120. 

All Extraparochial Tithes belong to the Kiog by is Prerogative, and Bro, Patent 
may be granted by him. A 
So the King may grant a Swan-Mark © or the Game of Wild Swans i in 7 Co. 17, 18. 

ſuch a River, and ſuch Grant is good; but none can have a Swan-Mark 
unleſs he hath an Eſtate of Freehold of five Marks per Ann... 1 


7 


So all Royal Mines belong to the King, and het may, grant them, bur Plow. 3 , 
it — be by expreſs Wade Sari 4 


None but the King can etett a Beacon or Sea. lark, unleſs he hath a Carter 90. 
Licence or a Grant for that Purpoſe. | 


Where the King hath a Suit to a Mill ratione Prerogative, he may Carter w 

ant it. 
All Judicial Offices which hive been uſually granted by the Crown, are 4 Inf. 87. 
of the 1»/ignia Majeſtatis, and fo inſeparably Are to the Crown, that Sid. 338. 
they cannot be granted by any leſs Authority, nor in any other Manner, Co. 1 114 
nor with other Powers than as warranted by the known and approved N 
Forms in ſuch Caſes. 
Hence Commiſſions of a new Lavin. though hes Pritenice of pub- 4 Int. PR 
lick Good, have deen condemued; as Commiſſions to aſſay Weights and 245. 
Meaſures, ETD 
Jo Commiſſions to ſeize the Goods and impriſon the Bodies of all Per- 2 Inſt. 54. 
tons who be notoriouſly ſuſpected of Felonies or Treſpaſſes, without , 
aby Iadictahent or other regal! e againſt them, Have” been held il. 

legal and void. 

So it has been held, that the King could not authoriſe Perſons to 4 taft. 161. 
take Care of Rivers and the Fiſhery therein, according to the Method 

preſcribed by the Statute . 2. (13 Ed. 1. flat. 1.) cap. 47. before the 

making of that Statute. | 

80 4 Grant by Hen. 6. to the Corporation of Dyers in London, of a 2 lat. 47. 
| Power to ſearch; &c. and if they found any Cloth dyed with Logwood, 

that it ;ſhould be forfeit, 2 adjudged void; it being againſt Law that 4) Sid. 441. 
any (4) Forfeiture ſhould incur by Letters Patent. e 8. 17 
Vol. IV. | 3 K | . | 


uw * 


** * 


been 
18 44 


3 


Lit. Rep. 3 | The Sm ma nt Cognizance » of Plets to ſecundum Legen 
Hob. 1 * Terre, but not ney gran wn other Laws; for that would be to wake 
Lucas 125. new Lars, — 7 the r e one: ws of: the I 
| Power, cannot do. 54 en (. | 
Hob. 3. The King candot grant to any to bald 2 * of Eaviey| becauſe 
Noy 147- this is in Derogation of the Common Law; and the Chancery in 
: AS Abe. Chester and Durban are Incidents to a County Palatine which had Jura 
| Regalis. 
Vent. 407, A Grant to the Town of Baut that they PIR be a County, but 
f np Grant of having a Sheriff, was a5 to. be void, becauſe there 
| would he no Officer to execute and do Juſtice, 
Dyer 300. There are Jikewiſe perſonal ' Prerogatives which the Kiog only can 
Bio. Patent grant, and which are of ſo high « Nature, as that they cannot be dele- 


111, 


| gated to any other; ſuch as the Power of makin an Alen a N 
| _ wv the Power of pardoning F elonies, Oc. 115 ; 


*Page 3 205. * 2. Of Grants arifing Bun bu Inet. 


Plow. 1 15 enn to be vieady "ey that thi King may 00 grant, or 
Ld. | Berkley's charge any Branch of his Reyenye, in which he. book + an Eſtate of In- 
Caſe. b. 6 hetitance, as alfo his Lands in Fee-Simple, though he is ſeiſed of them 
4 — Furs Corona; and this Power is faid to founded on Reaſons of State, 
7 Co. 13. "And ariſes from the Nature of out Conftiturion, by whick the King 
- _,_ -., js difabled to levy Money on the Subject without an Act of. Parlia- 
ment; ſo that if this Power were not inherent in the Crown, the King- 
dom might ſuffer by a ſudden Invaſion, c. Alſo. as Rewards and Pu- 
+  niſhments are. the Supporters of all Governments, it is but highly 9 2 
able that the Crown ſhould have the Power of rewarding thoſe who de- 
ſerve well; and this hath been the conſtant Uſage of the Kings of Eng- 
land, by grantin out of the Crawn-Revenue 1 and Eſtates to 
thoſe whoſe Services have been meritorious, as alſo to ſuch of the No- 


n And ſach bility whoſe Fortunes. bave come to decay. ＋ 

Grants my, 

in this 1 by cite with found wg if the Crown i is not ane too _ eee, | 
The Reaſon, I conceive, is . b 


| ol. . Lands.in ancient Demeſne, tho' they 8 moſt appropriate ta the 
forth Holt Ch.J. Hip s Uſe of TOY of his Revenues, for they had ſeveral Bri Privileges all re- 
| Zee De. ir to the K ing, as not to be impleaded out of the Manor, to be free 
am. Tall for all Things concerning their Suſtenance and Huſbandry, hot 
to 2 on any Inqueſt; and yet notwithſtanding; all this, thoſe 
| Lands. were always alienable. 
9 Co. 25, Th The Goods of Felons, Fugitives, Perſons outlawed, Ec. Waifs, 
be of r. Strays, Deodands, Wreck, Cc. are deemed the Flowers of the Crown, 
ta Marcella's by. that Name z and theſe the King clearly: may grant 
er £4. between theſe and Liberties, and Franchiſes, which have no Exiſt- 
Palm. 58, ence till created, a Diſtinction hath been eſtabliſhed, viz. That if the 
And. 87. firſt of theſe, and the Poſſeſſions to which they are appendant or annexed, 
Mod. 232. come to the Crown, they ſink in the Crown, and the King is ſeiſed of 
ws them again Juræ Coronæ; but if the Poſſeſſions, to which Liberties or 
Franchiſes, ſuch. ag Fairs, Markets, &c. are appendant, come to the 
Crown, yet theſe laſt are not extinct, but continue to exiſt according to 

| their firſt ERabliſhment. 
Cro. Elia. 463. If the King grants to J. S. Felons Goods, « or Waifs and Strays with- 
Heigham v. in his Manor, J. S. ſhall have them in the Lands of the Freeholders; for 
w_ they are Liberties doe to the Naos, which * hr grant, and are not 


4 | | Charge 


_— , - 14 „ 


Charges to the Subject; for the King hath this Right in every Mün's 
Land, and therefore may Ant it to anotb ert I 

The Forfeiture of Goods and Chattels in an Outlawry in a Perſonal Yelv, 19. 
Action belongs to the King, which the King may, and uſually does Will. Rep. 
grant to the Perſon ho is dt the Expence of ſuing our” the Outlawty ; 5 
yet this is but ex Gratia Regis, and not debito Juſtit i. | 


1 _ 


All Fines for Offences de Jure belong to the King, becauſe it is his LA. Reym. 
Correction, and the publick Revenge is in his Hands; but the King may 213, 214. 
F 1.447 0 4 oo lunn do boa Ef mh R 
It was en he Banker's Caſe, that King Gar. 2. having the Re- 5 Mod. 46. 
venue of Exciſe yeſted in him, his, Heirs and Secoefſors,| by. Act of Comb. 270. 
Parliament, might grant or charge the ſame or any Part thereof; and . 
that, n the Letters Patent and Grant of 25, ooo l. per Ann. Baule“ Caſe. 
out of the Hereditary Revenue of Exciſe, for the Payment of In- 

tereſt; to Sir Robert Vinor and otherbh, of whom the King had borrowed. 

large Sums of Money, till ſuch Time as the principal Debt ſhould be 
diſcharged, were good and valid in Law, and bound the King's Suc- 

ceſſors; although it was objected, that this Reyenue was granted bx 
Act of Parliament; that it aroſe out of, the Purſes of the People, and * Page 206 
that it was given in Lien of Wards, Liveries, Purveyances, Ac. Which 
were Inhericances unalienable. But to theſe it was anſwered and reſolved, 

that being given in Fee, though by Act of Parliament it muſt have 

the ſame Incidents as other Inheritances in Fee have, one of which is 

to be alienable at Pleaſure; and as to its being granted in Lieu of In- 

heritances which were unalienable, that was held not to be material, as 

thoſe Inheritances were extinct, and ſo could not affect Inheritances of 

another Nature newly given; beſides thoſe Inheritabces of Wards, Live. 

ries, Cc. were in Effect alienable, for they might have been releaſed or 10 
PPP ̃˙ —ᷣ¹ oo OPS ß ITT Te pe 
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3. How far the Kitg muſt have an Intereſt, in order to enable 

There are three Kinds of Inheritances which the King may grant, 8 Co. 55. b. 

though different as to the Manner; which Differences ariſe from the Na- 56. a. 

ture of his Intereſt. /f, All his Lands, Tenements, Rents, Commons, 

c. he may grant in Poſſeſſion, Reverſion or Remainder. 2dly, A Co- 

rody in a Religious Houſe, or Preſentation to a Church, which he can 

only grant in Poſſeſſion, or when. the Corady or the Church become va- 

cant; for of theſe he hath only the Preſentation or Recommendation, 

and therefore cannot grant them in Reverſion. 3dly, Offices which he 

may grant, but cannot himſelf occu x. e 
Te the King grants for three Lives, habendum a die confectionis Litera- 5Co. 93. Ber: 

rum Patentium, this is void; becauſe an Eſtate of Freehold cannot com- ic#'s Caſe. 

mence in futuro, and Letters Patent under the Great Seal amount to a 1 1 393. 

Livery; and if the Freehold ſhould paſs immediately from a Day to 

come, then the King would have a particular Intereſt in the mean Time 

without any Donor, which is againſt the Rules of Law. — 

Upon a Grant of the Office of a Searcher in the Port of Plymouth, it 4 Mod. 275. 

was adjudged, that the King may grant an Eſtate in an Office to com- 7% King v. 

mence in futuro, or upon a Contingency; for he hath no Inheritance in 84K. 466. 

the Office or to the Execution of it, but in Point of Intereſt only to grant; pl. 2. . 

and it was ſaid in this Caſe, that there was a Diverſity between Offices in Carth. 350. 

Fee exiſting, and ſuch as were granted only for Life; which being 4s a Comb. 334. 
new Thing created might, as a Rent de Novo, be granted to commence 14 R. 

in fuluro. 8 thin. 6. 

| The pl. 4» 
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The King may grant thiat which —— ia him at the — 


Dyer 108. 


the Grant; as the Marriage af (a): a Ward, een yulthought 
4 ney he tad the Ward za Right of hib Pretageʒ e 
Jeok. 246. Riu A ar 03 engolod outils. 


(a) Wards, Line, n „ "toe! fra. ya.in tegen alienable, as they might be releaſed or ai. 
charged. 5 Mod. 56. Skin. 05. per H his Argament i in the nker $ Caſe. Baut the | 
King cannot grant Land when it ſhall eſchieat. Roy. 241 ——Wikthet * can | tant Land when ie 
ſhall become derelitt; - Raym. 201. lil. . gd 


f 
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Salk. 58. ph, The King cannot grant an Raby, for bis Perſon i is not & cdpcable 
per Barone as the Perſon of acSobject; but if he grant it out of his Exciſe, or an 
Scaccar. FRrach of hs Rover, ic 55 odd for thete is ſomewhat therewith | 
1; ee e dee 25 e ab 2946 | n | 
Ss 10 b as zun, 
| 4. Grants tending to a = Motiopotyy and therein of Things of a 
new "Invention. * u of 
Vid Title | The King's Grit t of a Monopdly, as of the fole Sayida' Selling, 
Monopoly, = Working, Making or Uſing of any Commoditv. is not only void by 
* Page 207 the Common Law, but the Perſonis procuring ſuch Grants are ſaid to 
be puniſhable by Fine and Impriſonment. 
3 Mod. 128, And indeed the Freedom of Trade and Labour is of ſuch Conſe- 
Noy 182. quence, that as no Perſon can by his own Act totally debar himſelf of 
this Privilege, much leſs can he de reſtrained by the King's LOND 
Patent. | 
But notwithſtanding this i is FR that the King may for a rea- 
ſonable Time grant to a Ferſon the ſole Uſe of any Art firſt invented 
by him; and this it ſeems the King might do at Common Law, and is 
therefore a Matter excepted out of the Statute of Monopolies, 2 1 Fac. 1. 
cap. 3. by which it is provided, That no Declaration in the Statute 
* ſhall extend to any Letters Patent and Grants of Privilege for the 
« Term of fourteen Years or under, of the ſole Working or Making 
« of any Manner of new Manufactures within this Realm, to the true 
<* and firſt Inventor and Inventors of ſuch Manufactures, which others 
at the Time of making ſuch Letters Patent and Grants ſhall not uſe; 
. ſo as alſo they be not contrary to the Law, nor miſchievous to the 
„ State, by raiſing Prices of Commodities at Home, or Hurt of Trade, | 
<« or generally inconvenient ; the ſaid fourteen Years to be accounted 
« from the Date of the firſt Letters Patent or Grants of ſuch Privilege; 
but that the ſame ſhall be of ſuch Force as they ſhould be if the {and 
« Act had never been made, and of none other.” 
In the Conſtruction of. this Branch of the abovementioned Statute, the 
| following Points have been held | 
3 Inft, 184. That no new Invention concerning the working any Manufakture is 
within the Meaning of this Exception, unleſs it be A new, and 
£5 not barely an additional Improvement of an old one. | 
3 Inſt. 184, That no old Manufacture in uſe before, can be prohibited i in any Grant - 
„ of the ſole Uſe of any ſuch new Invention. 
Lucas 131. That if a Patent be granted in Caſe of a new Invention, the King can- 
nun ot grant a ſecond Patent; for the Charter is granted as an Encourage- 
ment to Invention and Induſtry, and to ſecure the Patentee in the Profits 
for a reaſonable Time; but when that is expired, the Publick is to have 
the Benefit of the Diſcovery. 
3 Toft. 184. It is held by my Lord Coke, that a new Invention to do as much Work 
0-1 in a 99 F an n Engine as IT, uſed to 2 many Hands, is not 
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Mod. 256, It ſeems'agreed, that if a Book has no certain; Author, the Kivg: has 

© the Property of the Copy, and may grant it to whom he pleaſes ; hence 
() So of the (4) Almanacks are deemed Prerogative Copies, N 
"Tranſlation Bet 2 7 * + A unt TOTO 12004 & 695 41 * * Im eee iden, 
ef the Bible, Year-Books, Common Prayer, and Statate-Book, : Lucas 1059. 2 Chan, Ca. 76. 
. "TG "SHOE ow, fo EY) WET En; 2 ona bas 2 
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Carter 89. In the 15 Year Fac. 1. a Patent for printing Law Books was granted 
ed to one Moor, which came to Colonel Attins on his Marriage with Moors 
g. C. ciel Daughter. The Company of Stationers obtained Copies of RolPs Abridg- 
to have been ment, which they printed; and this being complained of in Chance! 17 
decreed iv Colonel Atkins, an Injunction was awarded, not only againſt thoſe” of 
er AP the Company (vi2... Tyion and Roper who were principally concerned, 

done but againſt every Member thereof; and this Matter coming afterwards 


the Patentees | 2 2: 4 N Tru: 6 ME hag rio brtl 1 
aug affemed before a Committee of Parliament, it was there likewiſe determined in 


of Lords, a particular Prerogative over Law Books, and that ſo he would have had, 


| wer 
* Page 209 * looſe, and uncertain ; that if this were to be conſidered as an Office.” 255 
Skin. 234. Grant for Years could not be good, as it would go to Executors and 
8. C. cited Adminiſtrators ; and that there was no adequate Remedy in the Way of 
and ſaid to Redreſs in Caſe of Abuſes by Unſkilfalnets, felling dear, printing ill, 


2 gew. 260, de State, and was, Marter of publick Care?) that it was in Nature of a 


* | \ N } ; 3% 7 . +, W | * » 1 . A . 4 a oe) 9 | T | 4 : | 
Mod. 256. la an Action of Debt by the Company of Stationers againſt Seymour, 
b |; x 46h F Lt) SOPs , Fine i SORIA TU 


3 Keb. 792. 
S. C. 2 Show, 260. 
S$tationers Compaty v. Wright, for printing Pſalters and Plalms. Hill. 35 Car, 2, Skin. 234. 'Lycas 1c6. 


\ 


for 
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, 23344 ed 


IT ibs. ae i hed 


for printing | Gallery Alinanack, | it was | ad) adged that the Len 
Patent, granted that Company for the ſole printing of Almanacks, were 
good; and though the Jury. found, that the Almanac fo: printed con- 
tained ſome Additions, yet having likewiſe found, that the ſaid Al- 
manack had all the eſſential Parts G the Almanack that is printed before c 


the Book of Common Prayer, the Additions were looked PO as imma- 
na 


So an Injunction was granted ag aiglt 5 on 7 " Application 1 the . Show . . 
Statioders Company, co. reſtrain. him from ſelling Primmers, P ers, 
p N and Sid be el l ſalms NR from Holland ʒ the ſole our 5 
7 1 printing t heſe belonging to that Company z ng; t 00 wit 128 An Ta-/.. 
| Th directed as to the Vati of the Patent. ba: o #1 i) gr 


n # > "PARITY 
aps 5s a6 qe ele, e bt; and there- 


fore an Iſſue directed. Vern. 120.—80 where the Univerſity of Oxford claimed by Patent a Right of 


Bibles, though the Lord Keeper was of Opinion, that the Univerſity Patent extended to no more 
n were for their own Uſe, or to ſome ſmall Number to com te their Charge; yet he refuſed to grant 
an ILY until the Right was ſettled by a Trial at Law. Vern. 275. & wide 2 Chan, Ca. 76, 93: 


& 2. as to theſe Caſes; for Injunctions ſeem frequently to have been fince granted in Favour of 2a Enel 
2 oe HE . oe CAPE III) cal, | 


"Hers i may be proper to take Notice of te A&s of rewe re- 2 Toft, 7. 
Iative to this Matter, and the rather as they baye been urged as Argu- | 
ments for the King's Prerogative in theſe Conterns. The firſt Statute 

is that of 25 H. 8. cap. 15. F which expreſsly provides in Cafes of Books, | 
that the Lord Chancellor, Lord Treaſurer, or any of the Chief J uſtices, V "ol Geo. 2. 
may ſer and limit the Prices as welÞ of Books as of Binding. | . 36. f. 3. 


Ia the Statute 21 Jac. 1. e 3. (J 10.) againſt illegal and miſchie vous 
Monopolies, it is particularly Jeckared, that this Statute ſhould not extend 


to, or any ways impeach Patents for ſole Printing thentofore made or 
then after to be made. 


* The Statute 14 Car. 2. (now expired) recites, that Printing is a Mat- Page 2t0 
ter of publick Cos and every where countenances the ſole Privilege of Mod. 257. 
Printiog, and ſects" to, be founded'*on'the King's Prerogative ; but was 2 Show. 260, 
4 hard Law andinjurious to the Liberty of the Subject, in reſtrainin 
the Number of Preſſes, khoenſing! Bodies, and impe og. FAN, i 
Forfeitures. 4/73 2206 - v6 4 15 

By the 8 nn; cop. 19. The Kune of 75 Bock not yet Na 
« and his Aſſigns, ſhall have he ſole Liberty of printing it for fourteen 


Tears, to commencè from the Day of üble thereof ; and (5) if 

* any Perſon within the ſaid Time "goof Pente reprint, or "imp Ic an 0 1 1 bene 

«ſuch Book without the Comſent of the P roprietor in Writi ed in = _ 
the Preſence of two credible — 8 * or ſhall knowing. ee 1" es 


F publiſh it 
< 'without ſuch Conſent, the Offender ſhall forfeit the 8 4. Sheets — oebognag 


6 to the Proprietor, | who ſhall forthwith damaſk' and make them Waſte Law, or for 
Paper, and ſhall forfeit 1 4. for every Sheet found in his Cuſtody, ei- n Applica- 
ther printed or printing, one Moiety to the * the other to him cn r 


— of E- 
6 2 will ſue in any Court at Veſtninſter r. z but. 


| 1 Of in on in ke to 
5 TEES f RS ' entitle the , 
Party to the Pamey i a the Statute, the Term of. the 4 as to regiſtring the Bock i in the Stones Com- 
pany, c, muſt be complied with.” 2 Alk. Rep. 95. This Act ought, to receive the molt liberal Con- - 
ſiraQioo., Books colourable, ſhotteded pply, are wüßin the Meaning of the AQ. J. 143. Collection of 
Letters as well as other Books within the Intention of che Statute. Re- printing a Book in Ea which 


e as om and e will e eee. ser Evaſion of OW: 7 


4 


1 1 EE NN EA n — obh 


N 


lth. 
\ 4 : YT rs 9 
* 


i Aa 1 38388 to = Printing may be $ —— ay oh 2328 come e ing « on n Afdavit of the Pre. 
Jadice would ,accrue on diffolving it. Gibbs v. Ole, P. 1734. 3 Peere Williams 255, Theſtat.8 G. 3. 


c. 13. for Encouragement of Engraving, &c. is not confined to Works of Inventian or Hiſtory, but ex- 
tends to any new Print; as a Print of a Building, Prints of Plants repreſented in a different Manner than 


hither 0. 
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2. . Of the Conſuudion of 7 King's G as Jeottois Patent; 
as to their being good or mms: and herein * * ak being 


 Geeoived in bie Grant. . 
Plow. 333. As iy King's Grarity proc Baum bis | 
Ser. Letters Parent are Records of a eee o\ ughe to 1 Fl ae 19 
7 Co. 5. vttnoft Truth and reginty, ap ap 125 in ali Times been 216k 19 75 | 


3 Co. 56. favourably for the King | e 2 Saas common F. 155 


* 2 Co. 24+ and accordingly in 1 100 Cafes ve find Incert | 

54 ea. Citals, falſe nd ions,” 10 dt « as ſhew that 1 Was 
hy \Grank hel fach esam a have hae ſufficient te ie | 
fans: 


| Palins 9285 * 75 19, his 
w N In a Matter therefore i in which ſach Eaactneſz bas deen t 
bobs be. decent! in the firſt. Place te lay, pwn 7 ani e 


7 Mod. 1 Frk, that in the Caoſitustian. of . Patent every. falſe Reciatiine 


297. * material will not vitiate the Grant, if the King's Intent ſufficiently 


ears.x; tig nas ſo held in the Caf at (o) He King. and Bifanp of Chatter, 
n 6: * er the Grant, FAS made to . Ferſon as a e bo in Truth we ho 


1. 1 3; Grant was, held en in B. R. ow 
ER Eads ern mas reverſes n Purliuwens 2 10 35 


' Secondly, That if the King i is nqrdeceived: nts falſe W. of | 
| the Pans bus, only miſtsten by bis own. Sutmiſes, this will not vitiate 
(e) 4 Mod. BAER 6 oy: 11 v4 a ee 955 A Caſe af (c) n *. 


377+ Bb. + (113 | 4 7201 | 3564 faster 1 A 01 
Carth. 350. { + T5312 13363 
Comb. 50 S. lr. 465. 1 2 = . 0 855 ih ahh * J F< = 02 : 
. |". Thirdly, Tha 
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Ld. Chandos's Is 7 rated 
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Ie EN tho! by ender of che firſt Letters. Patent, 
_ 5 5 cls and ache ing nat ſeiſed of the 
en ee, n he xeeited he way in the ſecgad Grant z for he had only a 
a on. lo dee FN the: Determination of the Eſtate- Tail; 
et ke Clay hereaf um are ſeifed. in Fee, being what the 
q- eff called Conſequence. of the Surrender, and not at all 
| {OA tp TP: * e een or De 
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render, the Miſtake which he made being no Part of che (a) Conſideration 

the Grant was held good. Fes | e TAS tenet) preg 
ea tha rn | 1 ; grant without 

any Conſideration, Hob. 230.80 if the Conſideration be not a fall one, it is no Objeclion; for 


Kings are ſuppoſed to be bountiful, Vern. 279.-——lf the King be deceived in a Conſideration real exe- 
cutory, it will avoid the Grant; but not in a Conſideration perſonal executed. Freem. 32. For this Dif- 


\ 


(a) It is ſaid 
the King may 


ference wide 5 Co. 93. Jenk. 304. 10 Co. 67, but in 5 Co. 94. Berwick's Caſe, it is ſaid to be a 


preſſed in 


Ld 
* 


þ 


* 
% 


deceived, having granted the Adyow 


Maxim, that if the Conſideration which is for the Benefit of the King, be it executory or executed, or be 
it of Record or not of Record, if it be not true or not truly performed, or if any Prejudice may ariſe to 
the King, by Reaſon of the Noo-performance thereof, the Letters Patent are void, & wide Moor 393. 
Hob. 221. 3 Leon. 248. Plow. 454. Skin. 663, Lane 3. 76. Dyer 252. e 7 


Fourthly, That the Words gx certa Scientia nero Motu, in the | 
King's Charters and Letters Patent, do occaſion them to be taken in the * Patents | 
moſt Tg and liberal Senſe, according to the Intent of the King ex- Piow. 


3 Leon. 249.——But where the King in his Grant recites a Thing which is falſe, that ſhall not make 'the 
Patent good, although the Words be ex certa Scientia & mero Motu. 10 Co. 112. 3 Leon. 249. Plow. 


502. 3 Co. 4. Savil 5. 37. Dyer 300. 2 Salk, 56. 
Fifthly, That tho', in ſome Caſes, general Words of a Grant may be Kaas. 
qualified by the Recital, yet if the King's Intent is plainly, expreſſed in . Cg - 
the Granting Part, it ſhall enure according to that, and is not to be re- 74, King and 
ſtrained by the Recital. a N Loan Shen Msn, EQTILE . Biſhop of Che [= 
C ter, which is grounded on Legazt's Caſe, 10 Co. 112, 


In a 2yare Impedit, it was found by, a ſpecial Verdict, that King H. 8. Mod. 195. 
was — in — the Manor of Leybury. in Kent, 105 which the 7 4 Mu — bf 
ſon of the Church of Leyburn is appendant (which Manor came to the 4% 1 | 
King by the Diſſolution of Monaſteries, having been Part of the Polleſ- Sir Francis 
lions of the Abbot of Gray Church) and ed Manor to Cl. 
the Archbiſhop of Canterbury and his Succeſſors, ſaving the Advowſon; | 
afterwards the Archbiſhop regranted the Manor and the Advov ſon to the 
King, his Heirs, and Succeſſors ; after which the King grants the Manor 
with the Appurtenances, and this Advowſon (naming it in particular) 
which lately did ae to the Archbiſhop of Canterbury and to the Abbot 
of Gray Church, together with all Privileges, Profits, Commodities, Cc. 
in as ample Manner as they came to the King's Hands by the Grant of 
the Archbiſhop, or by Colour or Pretence of any Grant from the Arch- 


biſhop, ot by Surrender af the late Abbot of Gray Church, or as amply 


as they ate now or at any Time were e Hands, to Sir Edward North 
and his Heirs; and the Queſtion was, V 


Whether by this Grant the Advow- 
ſon-did-pafs;;. and adjudged that it did; for tho“ here was a Fallity or 
Miſrecital, the Advowſon never having been in the Hapds of the Arch- 
biſhop, yet that not being material, as, the King could not be ſaid to be 

2 expreſsly by Name, it was ad- 


judged us ſupra 


la the Argument of the above Caſe, the following Points were laid 
2 1. Where a particular Certainty precedes, it mall not be deſtroyed by Page 212 


an Uncertainty or a Miſtake coming after. 
val. 43+ 3 Leon, 363, And, 148. 2 Godd. 423. 


i 4 
4 & 


e 


1 151118 5 Cro. Elia. 
E 34, 8. 
Markham's Caſe, 10 Co. | Legaer's Cale, 

vas 2 he 1 1 "or FOO, TI \ +. 1 90 api Lal 6156 pant 8 4 | . "i . 
2. That there is a Difference when the King miſtakes his Title to the ;, . 
Prejudice of his Tenure or Profit, and when he is miſtaken only in ſome 33 H. 7. 6. * 


36 H.8. 37» 
Dal, ot a0 ang v0, 9 E. 4 11, 12, Lane 111. 2 Co. 54. 
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Deſcription of his Grant, which is but ſupplemental, and not material nor 

a iſſuable. . ; : ESA: T6 33H SEW FS EE þ 

Bell. .. 3. That diſtin Words of Relation in the King's Grant are good to 

7 * 350. Paſs away any Thing ie 2 15 
0. 24. P enen 35k Boi 

26 Co. 4. Whijiler's Caſe. 


Taft, 446-7, 1. That when the King's Grants are upon a valuable Conſideration, 
6Co. Sir Jab they ſhall be conſtrued favourably for the Patentee for the Honour of the 
Mo in's Caſe. Kin * e e, e 1 9 oa 
10 Co. 65. "S* | 3 


Hod. 220. One Southwell and his Wife being ſeiſed of the Parſonage of Horſham 
Needler v. to them and the Heirs of the Huſband, by Deed; dated 10 May granted 
-- 64 4 the ſame to K. Hen. 8. in Conſideration whereof the ſame. King, by his 

inches Letters Patent, dated the 21 July following, granted. the Vicarage of 


Harley to them and the Heirs of the Huſband z, after which, and on the 


26 July following, the Deed 10 Aay was inrolled; and it was objected, 
that the King was deceived in the Conſideration, as nothing paſſed by 
the Deed before Inrollment, and therefore the Grant void; but notwith- 
ſtanding this'it was held, that here was no Deceit in Effect, that tho the 
Deed could not be pleaded as fuch before inrolled, yet it took its Force 
and Effect from the Execution; and to that the Inrollment ſhall have 
relation, ſo as to make it good a0 initio. 5 iz yd. b: 


| Plow. 45 5, If the King recites the Conſideration to be the Services of the Paten- 


SirThomas tee, tho' none were done by him, or if he recites that a Manor came to 
Wroth's Cafe. | 


him by Eſcheat, when in Truth it was his Inheritance; theſe will not 
Vbitiate the Grant; ſecus if they ate the Surmiſes of the Party. + + 
Leon. 30. Queen Eliz. being feiſed of à great Waſte' in the Pariſh of Chipnam, 
Sir Walter ene” a Moiety of a Yard-Land in the ſaid Waſte to the Mayor and 


-— 4d Burgeſſes of Chipnam, without any Certainty, Name or Deſcription; : and 
5 afterwards granted the ſaid Waſte to H. And it was adjudged; that 

5 this firſt Grant was vdid, not only againſt the Queen, but againſt the 
(a) 1200. 86. ſecond Patentee, for Incertainty; and (a) that it could not, as in 


L. P. & wide | at's. Onat Parſtih: be 13 ard an | 
Title Election. Song Falls n | dey þ Sed goed Of her Bp i ord We 2 
2 Rol. Rep. Ed. 6. granted totat illam fe rium de Dale, ac omines decimas, Gr. gue 
118; Dixon's guidem omnia & finpuld Premiſſu are of the true yearly Value of 32 J. and 
Cale. at the Time of this Gtant there was u Farm in the Pariſh of Dale in Leaſe 
under a dy Rent; and tho” the Words gue quidem omnia, Ec. refer 
only to Tirhes of that yearly Vylve, and it'might'be the King intended 
to paſs no mote, yet eee mam feRoriam generally; it was 
dàadjudged, that the Tithes « that Farm ſhould paſs, tho“ it made it more 
than gn of Ann. * 1 43 * p T0 MONO. 2 15 teak 8 
8 Co. 167; f the King grants totum illud munertum fumm, five totam illam retturian 
Lane 39. five Advocttiofnemh, Sc. if he had a Manor afid no Rectory, or an 
C Advowſon and no Rector, or a, Manor or a Rectory implopriste, 
Pet that which he had mall paſs, becauſe it was the Effect of the 
G) Dar. 45. Grant; and in this Cafe a Rule was laid down vin. what (5) if che 
* 14 King's Grant may be taken to two Latents, one öf which may be good, 
$ Mod. 30 r. e and the other not, it ſhall be &fiſtrued to foch Intent that the- Grant 
/!!! f 
BY 775 If the King grants a Manor with ſach. Privileges and Franehiſes as the 
Id. Dareie's Dean gad Chapter of St. Paw's formerly enjoyed therein, it is, a good 


S 5 rant becauſe of the Certaipty to; whict it relates,” 


2 


10 Co. 63. So a Grant of a Manor, Fabind to the Sfaklet and his Heirs ades-plene 

 Whiftler's & ihiegre, as it came to the Hands of the King by the Attainder of J. S. 
c. , : 

Cal * „ 95 1 Of 

| 15 B68, 


ec. — — — ” 


Prerogative. 
or 28 ig e in ſuch Letters Patent, or the like, i is good according 1 
to the Rule, #d certum eſt quad cer tum reddi poteſt. 
King Ed, 6. being ſeiſed of the Manor oy Clobery, then late Parcel of Dyer 362. 

the Poſſeſſions of the late Earl of March, whereof a great Wood was Parcel, Oo. Ent. 383. 

grants. this Wood tothe Lord Paget in Fee; from.the Werd Paget it came ado _ my 

to the Lord Seymour, and by his Attainder it returned to Ed. 6. again, | 5 
from Ed. 6. the Manor and Wood came to Queen Mary, and from her LY | 

to — 2. Elizabeth who grants to the Earl of Leiceſter this Manor, nuper | 
Poſſeſhowum nuper comitis Marchie, et omnia al ter, boſe & bertdita- 
_ manerio pred' ſpectant, vel ut pars, parcell ive membrum inde ante bac 
8 froe reputare exiſts” 3. and it was adjudged that theſe Woods 
paſs. 

Sir Francis Forteſcue being leise of a Manor, grants the ſame to the Pollext. 410. 
Earl of Denbigh-except ſuch Lands as were then held for Life by Copy; Freem. 207. 
afterwards the Inheritance of this Copyhold was granted to the Earl of La e e 
Denbigb, and then the Copyholder dies, and the Earl grants by Copy 
again, and afterwards forfeited all to the King, who granted the Manor 
and every Part and Parcel thereof, or that is reputed Parcel thereof, to 
the Earl of Clarendon; and the Queſtion was, Whether this Copy hold, 
having been thus ſevered, 2 by the Words N. Parcel, or not; 
and adjodged that it did. 

If the King grants to J. S. Land and he Mines theieia contained, and 1 526 
Royal Mines are found in them, they ſhall not paſs; for the King's 
Grant ſhall not be taken to (a) a double Intent; and the moſt obvious 


Intent is, that they ſhould only pats the common Mines that are granta- 0 3 


Royal, A- 
ble to a common Perſon. | -  mercements 


t | 7 F A Royal, Eſ- 
cheats Royal, tulle pas by gener Words, of all Mines, Amerconeaty ua. Dav. . 57. 


6 80 2 Grant ee e will not b the Goods. of ons Who; 9 H. 4. 4. 
ſtands mute and will not plead. pl . 
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By e Statue I E, 2. (fi. 1 5 4 prar els is, ip" Kin, 's 10 Co. 64. 
ON or Cra of Lal Manors, cum bg. ove Rp th not Khight's 
Fees, Advowſons, gr Dowers, without expreſs Words, though it it be biber. 
wie in Caſe of a common Perſon. | | 
But if a Manor with an, Advowſon appendant be 1 in the Hands of the 1 nt 6 
[ug by. Eſcheat or by Purchaſe, and he Dy this Day gives ir as idtirely as Plow. 25 1. 
. F. held it- before | it came into our Hands by Wir of Eſcheat,- i ws 
af held who. infeoffed us, in ſuch Caſe de Ai ſhall pate ett with 


out faying in the Charter cum feodis & advocationibys; becauſe the 
in ſuch Caſe intends, that the King is appriſed of his Right. a orcs * 
So if the King grants Eccleſiam, the Advowſon paſſes, the (5) Intent, 3 *. 
an not [the pres © Words, Pome 0 be regariled in the Kang? 5 Grants. (3) The 
1 27 vo King's G 
* the 2 of 90 "hill [©6e pu 6 Afnopin of the Vicarage of which 1 ez was Cie, de 
oak 466. r io ig of 03 * | 
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A Grant of 2 2 that? Mull by Nattic}: ke 9659 the 9 FIRE * 
ing in what County, has been held good, tho uncertain : notwithſtand- e 
ing it was objected that ® the King may have divers Manors of the 
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Ker Party had pleaded non conceſſit, upon Trial of the Iſſue, the Circumſtautes {mentioned by the 
) "may be given in Evidence, to prove what Manor was s granted. Vide 9 Co. 47. 4. 
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_ Prerogative, 


8 Co. 45. So a Grant to the Earl of Rutland, a tempore plens g tatis, when in 


4 Mod. 279. Trüth he was of Age long before, was a en a good Patent, becauſe 
cited. it was % Intent of the King that it ſhould commence from that Time z 
| and if that could not be, then for the Time to come. | 


Co. 46, If the King, being Tenant in Tail or for Life, grants totum yur jun, | 
nothing paſſes. 

Dav. 43, 45. So if the King, being ſeiſed in Fee, grants the Lands or a Rent; and 

Rol. Abr. 845. limits no particular Eſtate in the Gift, the Grant is void, and the Pa- 

e. tentee has no Freehold either for his own Life or for the Life of the 
King, nor even an Eſtate at Will; becauſe moſt Grants proceeding from 
the Application of the Subject, they ought to know what they aſſe ; and 


if that do not appear, nothing ſhall paſs from the King by reaſon of the 
Incertainty. 


| Co.Lit,27a. So if Lands are given by the King's E ere patent to a Man and his 


Jenk. 199. Heirs Male, this is void, for there can be no ſuch Ti enure and there- 


+ Contra of fore the King 1s deceived | in his Grant. . l | Lane 
Armories or | 


Arms granted by the King to a Man for Reward of Service, us the Has is aeg. [3 hes Hei Mit 
lineal or collateral. Co. Lit. 27 . 1 


c 4 3 . 
3 Lev. 134. 80 if the King poſſeſſed of a  Chattel locereſt grants it in n Fee, this is 
- ravel v. Foid. 

arttret. 


3. Where the King's Grantee ſhall m__ of his i Prout 


Dyer 1. pl. 7. A Choſe in Action may be aſſigned to the King, as « alſo granted or * 
8. in Marg. ſigned by him; and in this latter Caſe, the Grantee may either ſue in his 


3 * own or in the King's Name; but it is 0 a) ſaid to be moſt uſual to ſue i in 
100 * * . the King $ Name, in order to take. Advantage of his neee 055 

Dyer 30. J. S. attainted of Treaſon, * being poſſeſſed of certain Obligations 
Sav. 2. which became forfeited, the King granted them to the Wife (5) without 
82 3 any Words enabling her to ſue for them in her own Name; and ſhe hav- 


like Point, ing ſued in her own. Name, it was held, that ſhe well might; for the 


Law allowing the Grant good, gives by Implicaton the Grantee the ne- 
ceſſary Means of attaining the Benefit of it. 


Cro. Jac. 179. So where J. S. in an Action on the Caſe oben 4000 l. Dam 
The King v. and afterwards. became 7 in a perſonal Action; and the Wo» 


Tawine. 


Iva having granted this 4 4900. J. it was held, that the Grantee may levy this 

wr. 13) Toke by Action in his own Name, or by Extenc in the King's Name; 
though he has no Words in his Grant to ſue it in the King's Name, as.is 

(c) 2 Lev. uſual in ſuch Caſe z but in this Caſe an A e 10 che s > 


2 99. Die tentee was held . | 


65. ; 7 
6 11 the King enters without Title, or lil a by. 1 ood. 1 aſufi- 


(4) That the cient Office, he is no Diſſeiſor; but (d) if the King by Letters Patent 
— b \ i grants Lands ſo ſeiſed, and the Patentee enters, he is a Diſſeiſor; be- 


8 cauſe he has Time to en yite into the N of his N which the 
vantage of Kiag is ſuppoſed to e ar for. a „ hag 
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EA. Wi much Officers a are ahi ee lege. land. 
oo 4 2 0 the Privilege and Protection allowed thoſe whoſe At- 
+," tendance.is neceflarily reguited. 22. 
g opts Iaunhat Caſes this Privilege is to be allowed. 222. 
Sd 4- Of claiming and allowing Privilege ; and therein, that it 
. muſt, be ſet forth and pleaded. 223. | 
. How privileged Perſons are to ſue and be ſued. 226. 
6. een e e aw Wind Privilege. | 227. 


2 
«EFF- 


* 


171 1 


© Pivilege of Peers and Hembers of Parliament. 228. 


3 HOT, ho ſuch Perſons are that are entitled to this Privilege. | 
\ a IÞ 7 
23. How far this Privilege extends t to their Servants and At- 
tendants. 229. | £ 
3 In what Caſes this Privilege i is to be allowed. 2 230 1 | 
: Vor. * 85 3 "Reg 
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Privilege. 
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- 4 * TORS TERS, 1 — 4s ** 


3 
7264. 


Skin. 21. 
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4+ of the: Commencemeat and. Contiauages of this \ Privi- 


| . „ N e o ere 
5. How Privilege s to be chimed and; 1aken Advintags of. 
233. 


6. What ſhall be deemed a Breach of Privilege. 2 3 5. 


. Of the Proceedings in Courts by and againſt * Perſons en- 
"titled to * of Parliament. "II N 


tain T ve reaſon of * thei Prilieg ; 
. axe exempt. G04 er T FE 2 19411774 
1 EE Kihg! 1 1 0 ke in treat to wa 


 neceſlaty Attendance. 5 0 15 25 A. 


pl. 21. 2 Chan, Rep. 196. 2 Show. * .und bd. wn. 152, 0 


8 Mod. 12. 


1194 1 Sid. 287. 


od. 10. 
2 ng 50. 
54. 8. C. 
Sawallow's 
Caſe. 


Sid. 272. 


Keb. 9 3 3. 
The King v. 
Cura. | 


Sid, 243. 
Lev. 159. 


Raym. I 13. | 


Keb. 840. 


2 


Leon. 20%. 


dir Kl Caſe. Om R Ls 82 


One (a) Swallow, being the King 8 Minter or 1 Ss dleded 
an Alderman of London, but refuſing to take the Oath of an Alderman 
was fined, and committed for the Fine by the Judgment of che Court in 


London, which appeared on the Return to a Haheas Corpus. He alledged 


in B. R. that he was an Officer of the Mint, and that by an andient 


Charter of Privilege granted ſuch. Officers, he ought to be exempt; and 
offered to plead this Matter to the Return of the Habeas Corpus, as a Mae- 
ter conſiſtent with it; but this the Court refuſed to admit, as he might 


have pleaded 1 it in the Court below; however he was dire&ed” ta fet it 
forth in a Suggeſtion in the Crown- Office, which he did, and obtained a 


Writ of Privilege, which at another Day he brought into. Court, The 
Recorder objected to its being allowed againſt the ancient Privilege of the 
City, confirmed by Acts of Parliament; but the Court held it a reaſona- 
ble Privilege, the Office being ancient, and the Attendance neceſſary 
elſewhere; they ſaid, that if there were not Perſons ſufficient beſides to 


ſerve, this might have been ſhewn, and it would be a good Reaſon to 


ſuſpend his Privilege; and though Aldermen were not mentioned in. the 
Charter, yet as ſuperior and inferior Officers were mentioned, as Mayor, 


Sheriff, Eſcheator, Collector of Tenths, &c. they 1 by Middle were 
included and accordingly he was diſcharged. - . 


But where ſome. Perſons belonging to the Cuſtom. Houſe, London, 
were indicted for not keeping Watch and Ward, though they leaded a 
ſpecial Privilege granted them by the King to exempt them from this 
Duty; yet as they did not aver Fn there were ſufficient Perſons beſides, 
the Plea was over. ruled. 

The King by his Charter may exempt ſome Perſobs from ſerving on 
Juries if there be enough beſides ; bur ſuch Charter of Exemption does 
not extend to the Court of King's Bench, unleſs particularly named; nor 
to any Caſe where the King is concerned, unleſs it has theſe Words, li- 
cet tangat nos; alſo the Sheriff muſt not return ſuch Privilege, but the 


Perſons who would have the Benefit of it muſt claim it. 


A Juror ſurmiſed at the Bar, that he was Tenant in Ancient Demeſne, 


Mills v. SuoWw- and bad his Charter in his Hand, and prayed to be exempted from ſerv- 


balls, 


2 . : | ing | 


a ee 
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peer il Perth, either Plaintif,or Defendant, two or more 2 Mod. 182. 

ts. ET be returned on the Jury 2 * it, was. fag, that, id Cum- — od. 226. 
rechplder wh Ds 4 1 beides Sir n „ 
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\ Atcedip ideths ſeth E-uay eG af . 
NR nſtable, he may have a Writ of Privilege for his 5 h 30. 
Diſcharge ! and ir is held, that ſuch Officers ſhall haye this Privile * Cro. 0.Car 2 
not only Whete there 8297 petial Cuſtorconceroing che Election of Cön- 1 Keb. 47 
ſtables, but“ alſo — they an are choſtn-by particular Cuſtom in ceſpecd 6) The Fa. 
of their-Eſtares/vr otherwileh; for that no ſueh Cuſtom ſhall be ſu 1 a 
to be more ancient than the Uſage of thoſe Courts,” and” therefogs aal en to 


give way to them. Es yo * AI: % 8: nnd gi ry! ne 2 . Tx" 2 BZBarriſtert | 
"HA e Sf; Wr ou? er, and th Servant of Members of Peha. 2 Hawk. P. C. 63, 
4 K 5 aiich x9! Ain 2-16: 


80 FA Auorney being choſen Church warden of a Puriſh, amp have 2 360 
Wiit of Frivile e; ſoa Writ of Privilege was ſigned by all che Court of - Alte, 
C. B. for Gia Clerk under the Cuſlos Brevium, to en him rom being a 2. 
Soldier; and it is therein recited, that it ib the Prisilege ot de Count, Palm,” 

that neither the Attornies nor Clerks of it ſhould be elected to any Lon X 
Office! without their Conſedity e to atrend the Service of the Raym. 2 


Court. * 21.1 * 12 of SH” N * 9 64 7903 * 8 5 \ Ar 8 Ie Fer. Fo 4 N 4 Cro. Car. 11. 
e ente Kae e n 585. and Co Rx. 00 te like wn of Privilegss 
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Gate an 2. Torr N was i of: tie ne ur Bur- Tris * Care 
_ geſſesin the Town of = and becauſe he refuſed to ſerve was Golo Ge. 
ten Pounds; then he procured a Writ of Privilege, which he ſhewed ; La. 512. 
after which Debt was brought 3 the ten Pounds in. B. R. and it was 8c: 
prayed after Im ar lanee tc ay the Action 'a ainſt Gale, becauſe that 
after Imparlaner he could not Plead his Privilege to che Action; and 
Ston?'s Ciſe was cited? Who was elected Reeve to collect the Rents of the 
Lord at Harrow the Hul, and was diſcharged by His Writ of — 4 = 
The Court held, that the Privilege” of an Attorney was a * 
a ein this Caſe; they Hkewiſe held,” that the Wric of Privilege bad a 

pect to ti "Whole "and that being diſcharged from the Office, he 
2 ſi fe Nr from the Fine allo, © . 

to be the better Opinion, chat if a Capain of the king 3 Sid. 272; 

G 4 Gentlemag of yality, of practiſing ke) P hyſician, be cho- 355» 431. 
ſen Conſtable in a Pariſh, where there are Perſons ſufficient to ſerve, N re 
and in which there is 'no' ſpecial” Cuſtom directing ſuch Election, that Keb. 43. 
every ſuch Perſon may be relieved or diſcharged by the Court of King's 27. 
Bench, which hath a ſupreme, and mandatory Power in Caſes of this 2 Keb. zog, 
| Nature z but in Caſe of 'a ſpecial Cuſtom in reſpect of Eſtate or other- 1 5 
wiſe, it hath been holden, that ſuch Perſons are not to be excuſed; and ders of the 
| p__ rather eau they may execute aha Office by Deputy.” _ College of 


Phyſicians in 
London —_— by the Statute 32 H. 8. c. 40. 


By 


CW —Uͤ“ũ — 
” 


7 re, A210 Wen To e eren . Te * A Fry og 
* © 3 g 0 6W: 4. We e of zn A 5 
©. 8d to hall be brobght Up ud NE Art ab K 

4 ſeyen Years, n exem ted rom n 8 87 Con 


| > ®' Venger letter he Wa 5 
os. cn PEN Sp 1 1 n 5 FI 500 
Cro.Car« Joh © 1055 e WR, 
Jon. 6625 Fee AY ES OP 
1 70 W alben YH eres ph 1 8 7855 
* 2 0 fad ; RP TRE 40 det i Bhi a 
for the good Government thereof gr 00 25 
: , Ken Werde d Feng Wu. 
Summer Aſ- . 
ſizes at fat ih Nun, 1979 Dol be x vely pte perl | An 
cial) fa, ür eb. et 


14.010 . eich en 16h on 0 aut 2803 ; Bok; : SE THAC 
S 4 Obe Price being; High-Conltable: 8 of Heal 50 was 
2 Jon 40. (+) elected Overſeer of the. Fog fin the Pariſh ef dy, Pater tbe typ in Lasur 
Price ee upon protivting the oy ge the Jaſtices! of iche Ne afishe 

| oy Coty and their. ceptifyirig hat; its Sexitide in the Omid f Con ſtable 

= as of great Uſe and Importance to his Majeſty, he waz;:þyizþhe Coutt,of 

5.2 4 R. Wr ee e Ovönſeer Till ſuch Time as his Office 
of Conſtable expired. 

Vent. 344. & Dnt/where A. wntictedfor-not:takKing un him} Ahe Oſſiee of; High 

i 1 * Gosſtable, and the Queſtion'on a gp Verdidt was, Whenhicta De- 

nagt in Avdicem; Demefne my tze made Coiiſtable <& en;\hlandred 
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Ver, . "Boar Leephaving Besch ovickipiberId- wh) eld: made an Ex pentli- 
er. 30. tor by the Commiſſioners of Sewers; whereupon he prayed his Wut cof 
Lets Pfkiviſcge, which as granted; for the Regiſter is, Vir militans Deo non 


Cale, and 


Mod. 282. implicetur ſecularibus negotiis ; and the ancient, Law is, qued Clerici non -— 
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was directed to — move for a gad. 7 
M. 9. Geb 2. In the Caſe. of Eveden an Hor o >, K. it was . chat 
in B. A, Eve- he was not obliged to ſerve. an the Train-Bands, or to find a Deputy for 
dn's Caſe. that Purpoſe, although the Array and Möſter of theſe is directed by 


x 1122 2 " ſeveral, Acts of Parliament which contain general Words; for his Pri- 


33. = vilege ſhall exempt es from Offices, as, well created by Statute as thoſe 
a2 Common . vu den not: an expreſs. Sui for ane wy his 
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\HE Gre Miniſters, 30d Clerks of Weſtninfter- 2 Wy bes | 
II Hell are allowed particular. Privileges in robe. of 3 N 4 12 71. 
 Atteadance pn-thoſe Courts ; they are; regularly to ſue, and be ſued in Hy. 154: 
the Courts. they eie belong to, and cannot, except in certain . _= a8 
Caſes, be impleaded elſewhere; which Privilege atiſes ftom. a. Suppoſi- 
rion of Law, thx the Buſineſs of the Court or their Clicnts Cauſes would © _ 
ſuffer by their being dra wo into any other than chat in which their! per. een 
ſonal Attendance is required. eiii ova is ban s al (4) | 
* Anderſon Ch. J. of the C. B. brought Treſpaſs by Bill for breaking . Page219 
his Houſe in the City of Worceſter, againſt'a Cititen'vf the ſaid City ; 3 Leon. 145. 
the Mayor and Commonalty cam. ad ſhewed u Charter granted by La. a 
E. 6. and demanded n Fler but it Was e 85 


EE all res was ae this er upon. the original. Kredtion _ : 5 5 
"OL it. 1 ON 
Ad Attorne: fo long as: "be- remains on \ Record, ſhall have his Pu. et T. 
vilege; and therefore where it was moved that J. S., ſhduld put in turn 67. 


ſpecial Ball, being an Attorney E large, and having 285 
Bis Practice, the Court ſaid, that Atternięs at eme Eii- Vent. 2 
vilege with the Clerks of the Court, and are to prof de in diem; ; and „ me 17 How 


they were not ſatisfied that he had diſcontinued his: Practice. Wy . 
nan Attorney 
3 abſems himſelf or enn Rules be lic his . Lil *. 1 br; Glin 1 


But 4885 7 s. was arreſted i in B. R. and after the Arreſt he — 2 Rol. 
kimſelt to be made an Attorney of C. B. Sa prayed his bee it was As ay 
N becauſe i 1c accrued pe ndente N A * 

bt againſt. the Warden of the Flac, by. Bill of Privileges he re- lep, 
Fuſed to ET the Court doubred how they could compel him, as Girtia ol 7 
they could not forejudge him the Court, he having an Inheritance in his 9 
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there are two Ways of ' pleading this Matter ſo as it cannot be denied, 
viz. with a Profert of a Writ of Privilege, or of an 'Exemplification of 
the Record of his Admiſſion; or elle it may be pleaded as it is here; 
and as to the Averment by the Record, it is never pleaded as a Matter 
of Record, which is always W with Time, viz. of ſuch Term, 
Sr. but never any Plea was {een that the Defendant of ſuch Term was 
admitted Attorney, c. As to the ſecond” Exception he ſaid, that it 
was not neceſſary to lay a Venue; for chat this being a Matter concerning 
the Loon of . eee ſhould bo The” where the Writ was 
brougnge. Rott #6 

An Attorney: of C. B. being ſued in \ B. R. pleaded. his Privilege 
to which it is demurred ſpecially, for not concluding his Plea wit : 
Preſert of a Writ of Privits e ceſtifying his being an Attorney, Ge. 
and per Holt Ch. J. the Difference is, if Privilege of an Attorney be 5 
pleaded with a 'Writ, the Defendant cannot be denied to be an At- 
* tortey ; if withour, he may; and then a Certiorari ſhall be awarded * Page 224 


to' 'cerdfy" whether he be or not. #71707 ak. 545. 
| NONE att 3Þ0t 0 = OL; 8 ox 
ü aN e 1 La, Roym. 18. 8. c. wie Fare, 106. an- v. e like Caſe. 


| Ab 8 of. 0 B. "leaded to the juriſdiction of he Cs of B. R. GMod. 114. 
& per Curiam, he (hall ot be ſo (5) ſworn'to his Plea, nor need the (5) An — 
Writ of Privilege be ſet forth at large; and if Matter of Fact be pleaded hre a 
in Abatement, and Went wap gd ONES 1 en 00 f Rat i 


" in 


ſhall be given,” E 150th & oft 4: B. R. and an- 


- +... nexed a Writ 

of Pridiey e to is Phew, wlted afar the | Aeon 8 nay 2 Akai of * Truth of his Plea 3 
and bn a Motion of Mr. Parker, the * was ſet afide for Want of t the Outh; and becauſe it did not ap- 
peur by here, that the'Defendait was an Atrorne at the Time 1 bringing the Action. M. 6 Geo. 2. 
_ v. ley, 2 ra B. 216. $3 C. t- pleaded his Privilege that be was 
8 be Sir Copde, and nanexed 2 Affidavit 40 his Plea, that be folicized Cauſes in the 

Canr wt 115 ren the Ty 2 Ca aſes in that Office, or that he did Buſineſs 
as lu Ent e en was ſet afi 2 Geo. 2. in F. R. Edmund and Thomas, Barnard, 

K. J. «hr . may "be plckded wes fy ue. 2 LA. Raym, n 1 0 That it is 

peremptory. Bro. as oy pl 48. 


E * * C7 DO 4326, GERT 7 80 * 4 10 
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uhich.ch Defendant — to pay, Sc. the Defendant pleaded his Hard. 164. 


Privilege Foe _ 


= Sat 
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2 Bull. 207. It hath been a Matter 5 great 8 how os 


2 AE panY N 
E Avilege. 
| * 


Privilege as an Ader of tho Exchequer, in theſe Words, That the Ba. 
rons;of the Exchequer, their Cletks, or other Officers of that Court, have 
not been impleaded , elſewhere ; to which Plea. there. was a 'Demwirer: 


—_— * * 


— —— ————_d 


(a) vid 2Ld. 1½, Becauſe it was pleaded in the (a) Negative. 2dh Becauſe it was 


Ray m. 869. general, that the Barons and their Clerks, which doth not ſhew but that 
* one of their Clerks might be ſued elſewhere, _ 3dhy That the Concluſion 
| Was, he hopeth, Cc. and for theſe Reaſons. the Plea was thought ill; 

it was likewiſe ſaid, that he ought to. have concluded bar paratus &ft ve- 
(4) Phe Pri- Fificare, unleſs the Paiſne e into e BY 09 Red Book of the 


vilege of an Exch equer. 
Officer of 


the Exchequer may be pleaded, or by Ab the' ſea Bock of the, within G 6 Keb. mo 


2 Keb. 103. 2 Lutw. 48. An Accountant of the King s Exchequer »llowed his Privilege in B. R. 
on a Baron's coming into Court and ſhewing his Book of Accounts, and this without any Plea or Prayer 
of the Party. 2 Bulſ. 36. - Where one entitled to the Privilege of the Court of Exchequer is ſued 
in C. B. the Court ſends a Superſedeat; but if it be in B. R. no Sup tſadeas is: ſent; for that would be to 
ſuperſede the King ; but the Practice is, to ſend wy the Red Book 6 the Puiſne Baron. 2 Salk, 546, fer 
Walter 8 Baron. | ; 


Ld. Rey 1 Aſſumphit, * Defendant Fur & Jicit, pr bei is an n Officarof ihe 
9 7 Exchequer, and pleads Privilege; and an-Nemyrger two Exceptions were 

19+ taken; 1ſt, Becauſe he pleads his Privilege. by Writ, but not under the 
Theme v. Seal of the Court. 2d), That it is not ſaid, that the Court ought not 


Lloyd. to have Conuzance in the E of the Plea; & per Holt Ch. J. If 
Ld. Raym. @ Man pleads Privilege, . and at the Time of pleading he produces a 
336. Writ teſtifyiog qbar-he-i is an „Officer, the Plainziff cannot deny the Privi- 


3 lege; but if he pleads it without 4 Writ, the Plaintiff. may deny it, but 
6 Mod. 38. the Plea is goed without ſhewing the Writ; as to the ſecond Exception 
be held, that the Concluſion made the Plea z 5 if a Man begins. in Bar 

| and concludes i in Abatement, it is a- Plea in Aberenensn 18 
Sid. 74. The Clerks of the Papetg and Secondary of the King's Bench, wben 
they claim Privilege, declare thenfalven to che Clerks to the Maſter. 
Sid. 66. Privilege in the Common En mut be certified 4. the eme 

1 nat by the Secondaries. 99 © OY Io ene t1 6 

Attorney of 2 B. 
2 Rol. Abr. ol other privileged Perſon, being in Cuſtodia Maneſaalli, ſhall be ouſted 
: 275+ of his Privilege; for as on the one Hand being in actunab Cuſtody, he 
33 is to anſwer to the Plainciff 's Demand lodged a againſt him, and not 10 
5 Mod. 316. the Proceſs that brought him, in 4 and on the Hang, * 
3 Lev. 343. thought hard that his being there by Coęreien an bon a fiftiviqus-Trel(- 
* 377. ar ſhould ouſt him of his real Privilege : The Determinations herein 
4. gb. bare been,\1/,, That though 4. de in Gali Mareſealh at the Suit of 
my B. yer when B. declares againſt him he may plead his Privilege, b 
Page 226 * cauſe he comes there by Covrcibng/1and had ub Opportunity before 
Ad antage if it. E 2 H A files Bail at the Suit of B. and in 
the ſame Term a Declaration isddivered againſt H. at the Suit of C. 
4 may plead bis [Privilege again C, as well as againſt B. for it were 
abſurd that C. who tops his Suit 77 the Action of B. mould have 
more Liberty or Advantage Nr e than 5 hig ſelf had, 34h But 
Mg bg dae it TE REINA, La. Th A. Maives bis Pri 
Villege in che fir becomes:abaoxious to- 5 rt A of 
| every one; and 8 be vol Fe Mey 4 ker being once 
. en 43616 ouſted of his 'Piivilege N len | er in the 


= 


1 - Aa ppofition 15 N KT he | Fe Ply of his 
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Carth. . 80 if an Attorney of C. B. is woe into the Court of B. R. at the 
121 Soft * an — there, 8 An ſEſtoppal to che Defendanr's 
e eee ee dy fd oag-02-etimong 16bn 2901 Prividege, 
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Privilege, the Defendant ſhall be ouſted of his Privilege in all other 


* 


Actions commenced agaipſt, him in B. R. in {the ſame Term; becauſe 5 | 
the Juriſdiction of this Court was attached upon him by the firſt 
Action. | | h 


As to the Time of pleading Privilege, it bas been laid down in a 22 H. 6. 7. 
Variety of Caſes as a ſure Rule, that after Imparlanee the Defendant 2 Rol. Abr. 
cannot plead his Privilege, becauſe by imparling he affirms the Juriſ- 275» 276. 
diction of the Court, which by this Plea he would quft; but herein G5 b 486. 
theſe Diſtinctions have been; taken, and the Lay herein by the modern Stil. 29. . 
Authorities ſeems now eſtabliſhed, that after a general Imparlance, the Lev. 54. 
Defendant cannot plead Privilege, becauſe he muſt then plead in Chief; Keb. 195. 
ſo after a ſpecial Impatlance in this Manner, Salvis omnibus allegationibus I Fa hp 
& exceptionibus, omnimodis tam ad breve quam ad narrationem ; tor by this pl. 124. ye" 
ſpecial Imparlance he has confined himſelf to take Advantage of Defe&s Hard, 365. 
in the Writ and Count only; but in Caſe of a general ſpecial Im- Sid. 318. 
parlance obtained from the Court, viz. Salvis fibi omnibus & omnimogis > Pg 
advantapiis & exceptionibus, he may after plead his Privilege; for this is gow. —9 
not to ouſt the Court of its Juriſdiction, but is a Privilege which each Lutw. 46. 

Court allows to the Officers of the other, to be ſued in their own Court oO U. 3. 
A /ͤ ⅛ 0 »⁰-imĩͤdö | "Eo . 

A Witneſs was arreſted in his Return from Wincheſter Aſſizes, and in Trin. 13 Ann. 

the Term following was diſcharged by Motion on common Bail by the in B. R 
Court from which the Record iſſued, and that without having the Pri- nag 2 2 

vilege of the Court of M. Prius cettified ; had the Arreſt been at the on ae 7 

Aſſizes, the Judges there might have diſcharged him; for Privileges 2 Stra. 986. 
given by Law are to be proſecuted in ſuch a Manner as the Party may 

moſt eaſily get the Benefit of them. mn. +7 | 


| How privileged Perſons are to ſue and be ſued, 


| When an Attorney or other Officer intitled to Privilege, is Plaintiff, 4 Led. 71, 
he regularly ſues (a) by Writ of Privilege, and is ſued by Bill; which 99. 112. 
Proceſſes iſſue out of the Court in which the Action is commenced, and ©) = 


| 3 | Exch 
have no Foundation in Chancery. e 1 THO, Wig 


| | | | Plaintiff is 
privileged, the Suit is by Q Minus; where the Defendant is privileged, the Suit is by Bill. 2 Salk. 546. 

But an Attorney is pot obliged to ſue by Writ of Privilege, but may Vent. 199. 
ſue by Original; but if he elects the former, he muſt name himſelf At- 28 E. 3, 4. 
rorney, Sc. for when any particular Character or Relation gives any Co 0,740 

Perſon Rights and Privileges, it mult (6) be ſet forth. (5) But the 


Court of 
rty ſues; as in 


K. B. ſaid it was not ofadl for to inſert in Proceſs on what Account or in what Right the Pa 
gnee of a Bail Bond, and the like, where 


' the Caſe of Executors and Adminiſtrators, the Caſe of an Af 
the Proceſs is only to anſwer 4. B. 2 Str. 1232. 


* And therefore it hath been held, that if an Attorney ſues by Ori- * Page 227 
ginal, he muſt declare as others do; and that if he does otherwiſe, it will 2 Lev. 40. 
be fatal on a ſpecial Demurrer, though aided after Verdict, and alſo good Vent. 198. 
on a general Demurrer. - ogy 860, 
3 . > | | 3 Keb. 15, 

Attornies are intitled to Proceſs of Attachment, are not to be arreſted Mod. 10. 
or held to ſpecial Bail, let the Cauſe of Action be what it will; for be- 
ing Officers of the Court they are obliged to a conſtant Attendance, and 
are preſumed to be always amenable. » | : 
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| Privilege 


2 Salk 544 A Philazer of B. R. was arreſted by Writ, but diſcharged on com” 
pl. | RO" mon Bail; for he ought to be ſued by Bill, as being preſent in Court. 
rown's Caſe, NY | NP ns 2 | 


— 
—B 


Salk. 544. A Bill cannot be filed againſt a Perſon privileged, in Vacation; for 


then he is not preſent in Court, and as to the Vacation, it begins the 
laſt Day of the Term, as ſoon as the Court riſes. Pn ng 1 


2 Salk. 544 The Bill muſt be filed though the Attorney agrees to appear and dif- | 


Pl. 5 penſe with it; but it may in ſuch Caſe be filed afterwards. | 
6 Mod. 16. In an Attachment of Privilege by the Marſhal, he ſhall have no At- 
torney, becauſe preſent in Court. 5 ; | 
: An Ioformation was exhibited againſt the Cuſtos Brevium of B. R. for 
8 , Abuſes and Miſdemeanors in his Office, who refuſed to appear in (a) Per- 
Paget. 5 '* ſon, but would have appeared by Attorney; and the Opinion of the 
(a) An At- Court was, that he could not appear by Attorney, being an Officer of 
torney may the Court, and preſumed to be always preſent ; and therefore it was 
od his b agreed, that no Proceſs ſhould be iſſued againſt him; but that upon 
an AE; reading the Information, if he did not appear, Judgment ſhould be 
without any given againſt him. . ES | : | 
Inconveni- oral 


ence, for he may be ſick, or have Buſineſs in another Court, and the Precedents are both Ways, Stil, 413, 


Cro. Car. 580 In an Action brought by an Attorney by Bill of Privilege, the Judg- 
awer V- ment was, quod Nil capiat per Breve, inſtead of Nil capiat per Billam; 
Burbeage. which was held manifeſt Error, unleſs it could be amended as the Miſtake 
of the Clerk. Se n FTE e 

Leon. 329. In a Bill of Privilege by or againſt an Attorney, no Capias lies, but 
Crew v. Bai- an Attachment of Privilege; and conſequently on ſuch Proceeding there 
lie, vide Tile can be no Outlawry. 8 . 1 

In an Attachment of Privilege by or againſt an Attorney, it hath 
Dyer 288. a. been held, that Pledges to proſecute muſt be entered on the Impar- 


ms 1 gi, 3 Roll; and that this is not barely Form, but Matter of (5) Sub- 
92. an . oh FIBA T IE: 66-1 ; . 


3 Lev. 


39. 392 180 
(3) Seems now aided by the 4 & 5 Ann. c. 16. 


2 Mod. 297. The Judges, Prothonotaries, Attornies, &c, of the Court of C. B. 
3 Lev. 308. whoſe Attendance is wholly required in Court, are not ſuable by Ori- 


3 og 235+ ginal, but dy Bill only; but Serjeants at Law, Judges Servants, and 
La. Raym. other Clerks, who though they may be intitled to the Privilege of being 
399. ſued in that Court, yet muſt they be ſued by Original, and not by 


Trin. 5 G. 2. In ¶Aſumpſit by Bil againſt the Defendant as un' clericorum Domini 
in B R. Du- Regis coram ipſo Rege, the Defendant pleaded that he was a Philazer, 
rett v. Hay- abſque boc, that he was a Clerk; and on Demurrer, the Plea was ſet 


- 4, aſide as frivolous and impertinent, for that Philazers are Clerks. - 


| 6. Whether there can be Privilege agaioſt Privilege, 


It ſeems a general Rule, that there can be na Privilege againſt (e) Pri- 
vilege; ſo that if an Officer of one Court ſues an Officer of another, 


Page 228 * the Defendant ſhall not plead his Privilege; for the Attendance of the 


Bro. Privilege Plaintiff is as neceſſary in his Court as the Defendant's is in his; and 
pl. 40. Ws | ob by ö 1 50 80 | 
Godb. 81. Jenk. 131. (e) But ſee 2 Str, 835, 1141. Barnard. K. B. 182, 2 Barnes 34, 35, 


36. Supplem. to Barnes 7, 2 Brownl. 267- Moor 753. 2 Rol. Abr. 274. Jenk. 173. z Keb. 346. 


there- 


—— _— ** 


pPuuilege. 


therefore, the Cauſe is legally attached in the Court where the Plaintiff is 
„„ TT. cv. a 8 
4 3 | to be now the ſettled Doctrine. 


As where J. S. Attorney of B. R. brought Treſpaſs ' againſt the War- 2 Leon. 41. 
den of the Fleet, who came into the Court of C. B. and prayed the Advice *-9's Cafe, 
of the Court, whether he being an Officer of the Court ſhould be obliged 
to anſwer; and on Conſideration of the Equality of Privilege, the Court 
determined, that he who commences his Suit firſt is intitled to Privilege; 
and therefore adviſed the Warden to anſwer. A 


So where one of the Clerks in Chancery was impleaded in C. B. by Bill 4 Leon. 193. 


of Privilege by an Attorney of the ſaid Court, and prayed his Privilege; B Jobn/on's 
but it was denied him, becauſe the Plaintiff was privileged in that Court Ts 

as well as the Defendant in Chancery, and was firſt intereſted in his Pri: 
vilege by bringing his Writ. | 


i 


. 


So where the Plaintiff brought his Bill in the Exchequer, to be relieved Hard. 117. 
againſt a Bond, put in Suit. againſt the Defendant in the Petty-Bag I V . 
Office, which is a Court of Common Law, to which the Defendant plead- 

ed his Privilege as an Officer of the Court of Chancery; and herein the 
Court agreed, that when both Parties are privileged Perſons, his Pri- 
vilege ſhall take Place who firſt ſues; ſo that here the Suit in Equity to 
be relieved againſt the Penalty of the Bond, being firſt attached here, 
gained a Preference in the Plaintiff in his Suit, which is a diſtin Suit 
from that of the Defendant's at Common Law; and therefore the Plea 
was over - ruled, and an Injunction awarded till Anſwer. In this Caſe it 
was ſaid, that if both are privileged, but the Attendance of the one is 
more requiſite than that of the other, his Privilege ſhall be allowed who 
has moſt Cauſe of Privilege. | A | 


Where an Action is brought by the King, the Defendant ſhall not have Ld.Raym,27: | 


Privilege. . eee eee b eee ee eee 37; 

An 383 of C. B. ſued a Member of the Univerſity of Oxford, who Ld. Raym. 
prayed his Privilege, which is not to be ſued in another Place; and tho' 342. Folife 
it was inſiſted that this Privilege was given them by Act of Parliament, ***2/on. 
yet, in regard the Words were general, the Court held, that there was 
no Neceſſity to conſtrue them fo as to extend to Privileges before in ef ; 


and that therefore this ſpecial Privilege was not taken away by the 
_ Statute, = ; Ne 


"oy 


(C) Paivilege of Peers and Members of Par- 
nn And: been; of 


1. Who ſuch Perſons are that are entitled to this Privilege. 


\ LL Peers without any Diſtinction as to Degree or: Rank, are 


til. 118,222, 
253» 454» 
| Dyer 314. 
Mod, 66. Bro. Exig. 3. Moor 767, Scobel's Memorials 88, 103. Sir Simon Dew's Journals 414. 
Pick. 59. Finch 355. 2 Ld, Raym. 1247. 3 Seld. Wilk. Edit. p. 1478. (a) Dy, 60. a. in Mar- 
gine Noy 102, Moor 778. pl. 1080. Stamf. P. C. 38. Hawk. P. C. 59. c. 22. ſ. 2. That the 
ing's Grant or Charter of Exemption cannot diſcharge a Nobleman from his Attendance in Parliament, 
4 Inſt. 49. (5) The Law intends them to be aſſiſting the King with their Counſel for the Common- 
wealth, and to keep the Realm in Safety by their Proweſs and Valcur, 9 Rep. 49. a. id. 68. Jenk. 
Cent. 107. pl. 6. Hob, 61. 10 Rep. 76. b. 12 Co. 96. "0 | 


the Service of the Publick, and (5) are always ſuppoſed amenable, and 


to 


© 


| t This ſeems 


intitled to Privilege; for they are equally obliged to (a) attend $96 $40 [1 


2 92” "le RE A APO I” —— I U ²˙ A Wong”, 
7 
£ 


to have ſifficient Property to anſwer in Suits and Actions brought 
againſt them, and on theſe Grounds are not to be arreſted or moleſted 
; in their Perſons. This Privilege extended formerly to Abbots, as it 
* Page 229 * does to Biſhops, Members of the Convocation, . and Members of the 
© Houſe of Commons at this Day. 3 1 
The Privilege of Parliament, according to the (a) Law of Parliament, 


1 1 is of a very extenſive Nature; but all that is here intended to be treated 


Law, ab om- of is only the taking Notice of and pointing out ſuch Caſes and Reſolu- 
nibus querenda tions relative hereto, as are to be found in the Books of Law; not to de- 
, a multis termine concerning this Privilege as ſettled by the Rules and Orders of 
-gmorate, 4, each Houſe, of which they themſelves are the (5) ſole Judges, though 
pants cognita. e K. 5 Con od Tr Is id . ok N . h f d b 

4 loſt. 15, the King's Courts (c) incidently take Notice thereof, and are bound to 
(5) 13Co.63. determine in Matters of Privilege when ſo directed by AR of Parliament. 
4 Iaſt. 23, : C 
go, 363. Prinn's Animad. on 4 Inſt. 12. Cro. Car. 181, 604. 2 Id. Raym. 1111. (c) Vid: 
Mod. 56. Have determined in felation ts their Jourgals Hob. 111. See the Arguments in the Caſe of 
Müy v. White, Salk. 19. pl. 10. 6 Modi 45. 2 LA. Raym. 938. Barnardiſtos v. Same. 2 Lev. 114. 
3 Keb. 365, 369. On/ow's Caſe. 2 Vent. 37. The Queer v. Paty. 2 Ld. Raym. 110. 


9 


-4 #'% . 


Co. Lit. 156. This Privilege ektends only. to the Peers of Great Britain; ſo that a 
2 Inſt. 48. Nobleman of any other Country, or a Lord of Ireland, hath not any other 
8 3% Privileges in this Kingdom than a common Perſon; alſo the Son and 
; Heir apparent of a Nobleman is not entitled to the Privilege of being 
| tried by his Peers, which is confined to ſuch Perſon as is a Lord of Par- 
liament at the Time; but it ſeems that an Infant Peer is privileged from 
Arreſts, his Perſon. being held ſacred. m8 4300 Mo big 25: 
(4) 9g Co 115. The Peers of Stpiland had no P rivileges in this Kingdom (d) before 
Stat. 5 Arn, the Union, but now by the twenty-third Article of the Union, the ſixteen 
c. 8. elected Peers ſhall have all the Privileges of the Peers of Parliament of 
: _ 990- Great Britain; alſo all the Reſt of the Peers of Scotland ſhall have all the 
6 - RR Privileges of the Peerage of England, excepting only that of Sitting and 
P. Wil, Rep. Voting in Parliament, n. | | | 
8 depending thereon (ſays the : AQ); but theſe W ords are entirely omitted by Peere Williams. 
The Practice and Uſage of allowing 2/ the Scorch Peers this Privilege, which folely depends on, and is the 
Conſequence of fitting and voting in Parliament, are in direct Violation of the exprefs Words of the Act of 
Union, the only Law whereby the Scorch Nobility can at this Day claim any Privilege at all. 


| A Peereſs by (e) Birth is entitled to Privilege; ſo of a Peereſs by Mar- 
2 riage, and that as well during the Coverture as after; but as a Peereſs by 
234, 262. Marriage (J) loſes her Dignity by marrying a Commoner, after ſuch Mar- 
2 Chan, Ca. Tiage ſhe is not entitled to any Privilege. 


224. 13 Ry | POT. Rs He 
Forteſc. Rep. 162. Ventr. 298. Styl. 222. Eq. Caf. Ab. 349. (A). Co. Lit. 76. b. 6 Rep. 53. b. 
Dy. 79. pl. 51. 2 Hawk. P. C. 423. Order of Houſe of Peers, 21 Feb. 1692. (e) But doubted 
whether a Peereſs by Patent only for Life, is entitled to this Privilege. Styl. 234, 252. held that ſhe is not 
entitled. Style 254. but adjourned, ——(f) Co. Lit. 16, 6 Co. 53. Dyer 79, | 


(g) Vide this Tt was holden by my L. Ch. J. Holt, in the Caſe of (g) Ld. Banbury, 

oy beſea, that where a Perſon is called by Writ to the Houſe of Peers, he is no 
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Rel Rep. 252. ferior Temporal. Courts are alis than the King's Courts; but Ggnify chit 
: pp ag the Cauſe is drawn ad aliud eramen than it ought to be; and thereforeit 
e is always ſaid in all Prohibitions (be the Court Eocleſiaſtical or Temporal 
| to Which it is awarded) chat the Cauſe is pe nenen, 
ee od EI ed Ene 91 225 
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voce this ; Head, we ſhall — tr uus Kr e 15 Jr 


„ill is 


(A) what Cautts may grant a Piopibition,” . 555 


0h Whether the g2zanting* a. eee be dilcre dau 
02 ex debito juftiriz, 242. | {1637 8 e 
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(© Who have a Right to ouch © writ, and may vemand it. 
243 . 6 

0 Who may join in ſuch Writ. Lo SS in re 

WG) Df the Sixgifion and Danner of 0 Racing a bu. 
q Page 241 ® (F) hen to be ny s 02 bs * ny 
and there 22 WT on bis Pie. 
88 hibition. IM 1 8 ot 

(6G) Whether more than one fuch writ is to be awarded. | 

248. | > 

18 an At: what Time. to be gzanted;' and therein in 4 hat 
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I. Where they megdle with aMlatter partly Tempatal., 255 
2. Where they determine on a Matter of Freehold. 2 56. 
5 3. In what Ouſes a Prohibition lies when they determine on 

WT k Criminal Offences.” 10 0 4 10 oF ES 
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5. In what Cafes they have a concurrent Juriſdiction, N — 
may determine Incidents. 2 59. ee . 
Gi The Offence of paying Diſobedience to a Pzohibitſon. 


262. 
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(A) What Courts may grant a Prohibition. | 


HE Superior Courts of Weſtminſter, having a Superintendency p. N. B. TR 
| over all Inferior Courts, may in all Caſes of Innovation, Sc. award 4 luſt. 71. 
a Prohibition; in this the Power of the Court of B. R. has never been h 
doubted, being the Superior Common Law Court in the Kingdom. 
Alſo the Court of Chancery may award a Prohibition, which may 
iſſue (a) as well in Vacation as in Term- Time, but ſuch Writ is return- , pl. 6. 
able into B. R. or C. B. 6 5 : 4 loft. 8 1. 
= | | 5 % Will. Rep 43. 
(a) If one be ſued in an Inferior Court for a Matter out of the Juriſdiction, the Defendant may either 


/ 


have a Prohibition from one of the Common Law Courts of Vefiminſter Hall; or in regard this may 


Happen in a Vacation, when only the Chancery is open, he may move that Court for a Prohibition ; but 

then it muſt appear by Oath made, that the Fact did ariſe out of the Juriſdiction, and that the Defendant 

tendered a foreign Plea, which was refuſed; and if a Prohibition has beeo granted out-of Chancery impro- 

* and er theſe Circumſtances attending it, the Court will grant a Swper/edear thereto. Will. 
ep. 476. pl. 135. 5 | . 


As the Juriſdiction of the Court of C. B. is founded on Original 
Writs iffuing out of Chancery, it hath been heretofore (5) doubted, (6) Bro. Pro- 
whether this Court could without Writ or Plea depending award à Pro- itte, pl. 6, 
hibition; but this Point has been (c) determined by the unanimous Senfe Noy 153. 
of all the Judges, viz. That this: Court may upon a Suggeſtion grant | 
Prohibitions, to keep as well Temporal as Eccleſiaſtical Courts * within * Page 242 
their Bounds and Juriſdictions, and that without any original Writ or 0 
Plea depending z the Cotton Law being, in cheſe Caſes, 4 Prohibition . 
of itſelf, and ſtanding inſtead of an Original. 1 Bro. Corfultas. 

| | . : tion, pl. 3, 

Inſt, 99. 2 Brownls 1y.<-—-Prohibitions for incroaching JariſdiQions iſſae as well out of the C. B. a 
B. R. 9 94 157. play oath Ch. J. 1 T ub 4 


Accordingly it hath been adjudged, that a Prohibition ought to be , 
granted by the Court of C. B. to the Court of Delegares, for ſuing there Moo . 
to avoid an Inſtitution of a Clerk to a Church in Lancaſhire, after Induc- 317. Hustos's 
tion made of him thereto, though the Quare Impedit for this Church could 2 5 


not be brought in C. B. but only in the County of Lancaſter; becauſe Hob. 15. S. C. 


the Title of the Advowſon was not queſtioned by this Prohibition, but aud there 


| | Woe Fir 1 faid b . 
the Intruſion upon the Common Law, of which this Court has ſpecial WIS 
S Rod, _ - mightlike- 


wiſe have a Prohibition out of the Duchy Court, 


But as to the Courts of B. R. 1 and C. B. this Difference hath been No 2 

made, that in the firſt of thoſe Courts a Prohibition may be awarded B, 7 
Palm. 422. 

e | | | Latch 114. S. C. 

+ When a Prohibition is moved for, the Method is for the Party to file a Suggeſtion in Court, ſtating the 

Proceedings that hase been had in the Court below, and then ſuggeſting the Reaſon why he prays the 

Prohibition ; upon this the Court grants à Rule for the other Party to ſhew Cayſe why a Writ of Prohibi. 

tion ſhauld bot iſſue; and if it appear to the Court that the Surmiſe is not true, ot not clearly ſufficient to 

Vor. IV. | | „„ | | _ groung 


Bro. Probiti- 5 
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(a) That if it upon a (a) bare Surmiſe, without any Suggeſtion on Record; and ſuch 
be inſiſted on, Writ is only in Nature of a Commiſſion prohibitory, which is (5) diſcon- 
a Prohibition tinued by the Demiſe of the King; but that as to a Prohibition iſſuing 
_— - out of C. B. the Suggeſtion muſt be on Record, and therefore is conſi- 
| An the — dered as the Suit of the Party, and in which he may be nonſuited, and 
geſtion be is not diſcontinued by the Demiſe of the King. | 


entered on | 7 

the Roll. Salk..136,' per Holt Ch. J. (5) But if an Attachment iſſues upon ſuch Prohibition, or the 
Party puts in Bail, then it becomes a private Sait, not diſcontinued by the Demiſe of the King ; and after 
| ſuch Proceeding the Party may be nonſuited, though not before. Palm. 423. Latch 114. per Dodderidge 
and Jones. PELLET OD by . | | | 


Palm. 525. If the King's Farmer, or a Copyholder of the King's Manor, be ſued 

Lane 39. in the Eccleſiaſtical Court for Tithes, upon a Suggeſtion in the Court of 

Rol. Abr. 539. Exchequer that he preſcribes to pay a certain Modus in Lieu of Tithes, 
he ſhall have a Prohibition out of the ſaid Court, and ſuch Modus ſhall 

be tried there. 1 5 ones 5 oth 

Sid. 22. The Grand Seſſions of North Wales may ſend a Prohibition and write 

but for this to the Spititual Courts there, as well as the Courts here may; | 

wide Cro. Car. 

341. Jon. 330. Veugh. 411. W 


i . 4 


1 


) Whether the granting a Prohibition be 
diſcretionary, 02 ex debito juſtitix. 


Hob. 67. in TI is laid down in Hob. that though a Surmiſe be a Matter of Fact, and 
the Caſe of triable by a Jury, yet it is in the Diſcretion of the Court to deny a 
8 4 Prohibition, when it appears to them that the Surmiſe is not true, Vid 
midge Chapel. the Note ſupra. 5 | 


„„ This Authority has been often quoted in Queſtions of this Kind, 
Winch 78. | : : | 2 
it is laid to be and in ſome Caſes denied to be Law; but yet it ſeems the better Opi- 
a Matter diſ- nion, and to have been ſo holden by the greater Number of our 
cretionary.— Judges, that the awarding a Prohibition is a Matter diſcretionary, that 
But 3 5 is, that from the Circumſtances of the Caſe the Superior Courts are at 
Bn, Liberty to exerciſe a legal Diſcretion herein, but not an arbitrary one, 
are ſaid by in refuſing Prohibitions, where in ſuch like Caſes they have been 
the Judges.to 5 | B a PSIG | | W 
be ex dine juſlitiz, and not de gratia. In Raym. 92. Hide Ch. J. affirms, that a Prohibition is ex gratia, 
but Keling and TWi/4:n poſitively denied it. ——Salk. 33. pl. 6. Comb. 148. they are held to be diſcre- 
tionary.——Ld. Ray m. 220, 578. it is ſaid by Holt Ch. J. that Hale and Windham held Prohibitions to be 
diſcretionary in all Caſes. And of this Opinion is Holt; and ſo in Ld, Raym. 586. | 

| 19885 OO Ee OR Ons Bop tn nct granted, 


— 
— 


ground the Writ upon, they will deny it; otherwiſe they will make the Rule abſolute for the Prohibition ; 
and if the Matter be doubtful, they will order the Party to declare in Prohibition. Hob. 67, When the 
Court inclines to grant the Motion for a Prohibition, the Defendant has a Sort of Right to inſiſt that the 
Plaintiff ſhall declare; but where the Court inclives againſt the Motion, the Plaintiff has not any ſuch Right, 
for there might be Judgment by Default, and the Court be obliged to prohibit, i; their own Opinion; 
and it is not any Injury to the Plaintiff, as he may apply to another Court. Rex v. Epiſc. Ely. M. 30 
Geo. 2. Where the Party is ordered to declare in Prohibition he ought not to take out the Writ, 
but ſerving the other Side with a Rule is ſufficient; and if in that Suit he obtain Judgment, the Judgment 
is ftet Probibitio, otherwiſe it is guod eat conſultatio: Therefore if the Party be excommunicated, the man- 
datory Part of the Writ, to aſſoil the Party, is not to be obeyed till after Trial had. The Dean and Biſgop 
of Wells. M. 25 Geo. 2.———In Caſes of Tithe, and ſuch Sort of Matters, where many Things are in 
' Controverſy, it is very frequent to order the Prohibition to ſtand as to Part, and a. Conſultation to go as to 
other Part. In Suits for Tithes a Prohibition ſhall not be granted until a Copy of the Libel be de- 
livered to the Judges. 2 & 3 E. 6. c. 13. fl 14, 75 


\ 


Pꝛohibition. 


— 


. 


— — 


* granted, or where by the Laws and Statutes of the Realm they ought #* Page 243 
to be granted, Hg CCC 
It hath been determined in the Houſe of Lords, that no Writ of Er- Ld. Raym. 
Tor will lie upon the Refuſal of a Prohibition; but when a. Conſultation is 545. in the 
awarded, it is with an Ideo confideratum eſt, and then a Wru of Error will Biſhop of St. 
we | | 7 1 | | 65 Res David's Caſe 
If a Maſter of a Ship ſues in the Admiralty for his Wages, and a Pro- Salk. 33. pl. 4. 
hibition is moved for, upon a Suggeſtion that the Contract was made on Carth. 518, 
Land, and the Court is of Opinion that a Prohibition ought by Law to 8 74. 
be granted; in this Caſe they will not compel the Party to find (a) ſpe- C 


\ 


aha, ns 6. S. C. 

cial Bail to the Action in the Court above. Clay my 
. . | | | Kt S . 

(a) But Holt Ch. J. confeſſed that the Court had ſometimes interpoſed, and procured Bail to be given, but 

that was by Conſent. I'd. Raym. 578. ng „ I 34 8 Sort 


If there is Judgment againſt a Simoniſt, who by the Aſſent of Parties Comp. Ia- 
is to continue for a certain Time on the Benefice, and who at the Expira- cumb. 43. 
tion of the Time refuſes to remove, but commits Waſte on the Houſe or Sid. 65. 
Glebe, a Prohibition to ſtay his doing Waſte may be had by the Patron, 
Incumbent, or any other Perſon, becauſe that is the King's Writ; and 

any one may pray a Prohibition for the King, and it is grantable ex debito 


Juſtitiæ, and not in the Diſcretion of the Court. t But vide 


ante page 242. 


x : 1 4 
* — ah ** 1 „ LL . 


LE . 


(C) Who have a Right to ſuch Writ, and may 
e eg no ß 


HE King may ſue for a Prohibition, though the Plea in the Spi- F. N. B. 40. 
| | ritual Court be between two common Perſons, becauſe the Suir is Ve 
in Derogation of his Crown and Dignity. KL oh | 8 

So if the Eccleſiaſtical Court will hold Plea of any Matter which be- 2 Inſt. 607: 
longs not to their Juriſdiction, f upon Information thereof to the King's 
Courts, either by the Plaintiff, Defendant, or by a mere Stranger, a Pro 
hibition will iſſurue. 8 


. 
v5 4 
» 


0 
ITS 


| * + A Prohibi- 
. | 5 | | | ge ; tion pro de- 
Fectu juriſdictionis is granted as well where the inferior Court has a Juriſdiction, but exceeds i 


t, as where it 


has no Juriſdiction at all; for if the Judge of ſuch inferior Court do not act agreeable to the Power he has, 
it is the ſame as if he had no Juriſdiction; therefore though the Court will not intermeddle with the De- 
terminations of Viſitors, but preſume they have done right, while they keep within their viſitatorial Power; 
pyet if they exceed it, or do not act in a regular viſitatorial Manner, they will grant a Prohibition. Dear 


aud Biſhop of Clouceſter. Tr. 24 Geo. 2. Note, where there is not any % eckus Jnriſdictionit, but only 


triationis, the Defendant muſt plead it below, and have his Plea diſallowed before he can be intitled to a 
Prohibition. Smith and Bradlcy, E. 24 Geo. 2. | b l e 


As if a Man libels in the Spiritual Court for a Matter which does not 2 Rol. Abr. 
appertain to that Court, but to the Common Law, as a Matter of Frank- 312. 
tenement; yet he himſelf, againſt his own Suit, may pray a Prohibition, Eeon. 130. 
and ſhall have it. | | DE us 2 149. 

So where the Plaintiff in the Spiritual Court brought a Prohibition to Cro. Jac. 351. 
ſtay his own Suit there, for that he ſuing for Tithes by virtue of a Leaſe 2 Bulſt. 283. 
made by the Vicar of A. for three Years, the Defendant claimed to be * 3 
diſcharged of the Tithes by a former Leaſe and Compoſition by Deed; Jon CER 
and in this Caſe it was held, that the Plaintiff himſelf may have a Pro- 
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hibition to ſtay the Suit; for the Eccleſiaſtical Judges are not to meddle 

with the Trial of Leaſes or real Contracts, though they have Juriſdiction 

of the original Cauſe (viz. the Tithes) z for the Leaſe is in the Realty, 

and is not merely accidental; and it makes no Difference, that the 

Plaintiff bring this Prohibition to ſtay his own Suit; for if the Temporal 

Court has Knowledge by any Means, that the Spiritual Court meddles 

| with Temporal Trials a Prohibition ought to be awarded. ys 

214 Abe If a Vicar ſues a,Parithioner for Tithes in the Spiritual Court, and the 

312. Reberr's Parſon appropriate appears there (5) pro intereſſe. ſuo, and prays a Prohi- 
Cafe. bition, it ſhall be granted, . 


(5) Cro. Eliz, 
251. Keilw, 110. 


0 page 244 lf Leſſee for Years is ſued in the Spiritual Court for Tithes, he in Re- | 
Moor 915. verſion may have a Prohibition. „ 
Cro. Eliz. 55. | | 3 | 3 
March 22,45. But no Man is intitled to a Prohibition unleſs he is in Danger of being 
A Probi- injured by ſome Suit actually depending; and therefore upon a Peti- 
3 — to the Archbiſhop, or other Eceleſiaſtical Judge, no Prohibition 
lie. Allen 56. lies. ; „ 1 | 


— CELLS 


D) Mho may join in ſuch TUrit. 


Noy 131. F ſeveral Libels are exhibited againſt A. and B. in a Matter in which 
Leon. 286. the Court hath not Conuſance, J. and B. cannot join in a Prohibi- 

Cro. Our. 129. tion; ſo if the Griefs be ſeveral, as ſome Books ſay, 

Yelv. 128-9. 2 whees 2 of A. ee ſeveral Perſons ſeverally for Tithes, 

Burgeſs and who joined in a Prohibition, ſuggeſting a Modus; and though the C 

Dixen v. Ab. held in this Caſe, that the F not regularly — 4 = 

_ in all their Names, when there were ſeveral Libels z yet inaſmuch as this 

Bartue's Caſe, was on a Cuſtom, and Matter triable at Common Law, in which the Ec- 

I. P. a- Clefiaſtical Court was properly prohibited, though not in exact Form, 

- judged. they refuſed to award a Conſultation, but directed that the Parties ſhould - 

put in ſeveral Declarations, as if there had been ſeveral Prohibitions, 

”— ' So if A. libels againſt B. and C. for Defamation, and they ſue a Prohi- 
= —_— bition, they ſhall join in Attachment upon it; and it is no Obje&ion'to 

Ch. J. &  fay, that the Defamation was ſeveral. e r 

vidi for this | | 

Vent. 266, Naym. 425. Comb. 448, | 


Fa 


Owen iz. Where two or more are allowed to join in a Prohibition, and one of 
ber Car. them dies, the Writ ſhall not abate; becauſe nothing is by them to be 
1 8 recovered, but they are only to be diſcharged. 
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cf) Ot the Suggeſtion and Manner of obtain- 
Ln ting a Poohibition.t 

: Stk. 40% KIT HERE the Naner ſüssetted for s Pribibition — 
ry SPP. Y the Face of the Liba, v4 ARidavit is lente n 1 


N. 8. | * 
per Holt Ch. J. if it does not appear upon the Face of the Libel, or if a Prohibition is 
4 h . moved 
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his Suggeſtion. 
how. 179,— Where a Variance between the Libel and 1 j 294 uggeſtion 


Cay a Suit agaigſt che Phinti . 
Litchfield, for not going to hit Paris Church! nop- any othef Church, d,. 
on San, Holidays, nor orncbiving the Sarrament thrice a Tear. 
upon Suggeſtion of the Statute Elia. and Toleration Act, and then Wwy- page 1 
lify ing himſelf within the Act, and alledging that he pleaded it below, 288246 
and they tefuſed to receive his Plea; Cauſe was ſhewu, that this Fac®. 4 | + 
was falſe, aad that dhe Plaintiff was not a Diſſenter, nor had-quitified . ;1 -* 
himſelf ut fupra, and therefore hoped the Court would not ſuffer the Rule 
to ſtand unleſs there was ap Gol the Fact; for by that Means any 2 
rr e Fact, and ouſt the Spiritus Court © 

o their Juriſdiction; which the Ebutt, admitted; and therefore fr Wünt 
of e OO 0 Oe TRUSTS © 
II Ple'to anitiferior Jariſdidtion'de properly tendered, which they gkio. 20. 
reite, "fiobgh this: Le 2 60d Cave fot a Brohibickan, yer an Abdel. fl. nv. 
ut be made of the Nefuſ. 1 9 4 D Jt 45 2 PL 2 BL e on 406. 

| xy | erg 3 Keb. 21). 


a . 
24-1 - 
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* 
* 


FEN the Court would © - 
ſpoken, it was in Zonden, and not elſewhere. 


| Fron ere ſpoken, Day v. Pitts. 
they were ſpoken. at the ſame Time; but this wes ee 
becauſe the We ee 5 F n was held ill. 


Time hereafter, for any Matter or Cauſe before (4) rehearſed, lim 1 6 


.* Time have been uſed to be granted, that t 
«. the ſame Party, before any Prohibition ſhall be 


2. 


| and delive Js of ſome of the Juſtices . 
D or Judges of the ſame Court, where ſuch Party demanded. Fr og 


95 . Prohibi- © 

tne lame Party, and 

„under the Copy of the ſaid Libel ſhall be written the 3 

*-whercfore the Party fo demandeth che ſaid Prohibition; and in caſe 

+ the faid Suggeſtion,” by two honeſt and ſufficient Wirneſſes at the 

<« leaſt, be not proved true in the Court where the ſaid Prohibition 

&* ſhall be granted and awarded, that then the Party, that is letted or 

* hindered of his or their Suit in the Ecclefiaſtical Court by ſuch Pro. 

© hibition, ſhall, upon his or their Requeſt and Suit, without Delay 

„ have a Conſultation granted in the ſame Cauſe in the Court where the 

did Prohibition was granted, and ſhall recover double Coſts and Da- 

s mages againſt the Party that fo purſued the ſaid Prohibition; the 
Vol. IV, % - | * ſaid 
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Truth of, the 65. 4774 8.F, 
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«ſaid nag be Aff 
6 2 ſaid) . — thatl* be 
| the Party to whom a 


oh 2 bt Bil, hp + Fin aus ie 8 — 
* Record. by | 5 0 


how 1 & 10 che +5 120 8 617 rg > levees = 61 309 9e if 3 257 wol 
55 * 4 —— holden 2, Alt ao] ᷓi a aa $071 ee. 

2 Inſt. 662. That this Statute referring to the Statutes 27 H. 8. c. 20. and 32 H. 8. 
Comp. In- c. 7. which extend tb Tithes and Offerings: gederatſypratl ſuch Tithes 
cumb. 600. and Church - Duties an are — — are a8 much winks. 
Dyer o. b. in this Act as if particularly enugmerat kd. n 0% 16) eee 
Yelv. e 1: hd 8 It ITE Probibitions to Suite foi ſmall vues a8 
2 Ld, Raym. ene e nee bits S 2307835 211320 Dorfteg zu nogy * 
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Rol. Rep. 55. Sa where one that was $1 ber Tie of Hi in the. Spivitual Curr, 

Reynolds v. ſuggeſted for a Probibition, that he was to pay ſo much upon an-Arbi- 

AA. trament; and it was held, that this Suggeſtion ought to be proved, as 

1 well as one made of a Madus decimandi 2 So on a 'Supgeſtion upon the 

Statute 31 Kn beer 3 that Lands are ;Tithe-free, becauſe the Clauſe | 
1 ens e BY the of 0 8e is general, and not limited to Real 
Compoſition. 

Jon. 231. So upon a Suggeſtion, that the Suit in the Spititual Court was for 

ron op + 2 10 of Heath, and Barten round improved his © it Years after 

. „ the Improvement, contrary to the tatute in this Proof. of the 

W Su geſtion within fix 5154. was held ne 

Cumb. 147. 17 it hath been held, that there needs no Proof of the Suggeſtion 

(%) For this Where the Suit is for Tithes contrary HERR Rigs or ET W 0 

(a) 

vide Yelr, Contract of the Party is ſuggeſted. 7 


104, 119. 


2 Leon, 29. Broun and Goal, 99 Hat. 1hs. | Rol, Rep. 15. e. u. un un , 


It hath been held, that the Sug ggettion need riot be proved 60 bah, 


Cro-Eliz 736. nor with preciſe Cerrainty as to all its Circumſtances ; but that if it be 


5 proved in Subſtance, or in ſuch a Manner as to le) bew that the Kecle- 


Proof by Hiaftical Court has nor Juriſdiction, | tis ſufficient, | 5 
Hearſay is MEE Rn 3 
. Orahatiz is fo byccomnde-Fimez Noy's8. | |*(e)Awhire'n Male wa 
alledged to be, that one ſhould pay 20 3. in Satis ſaction of Tithes, and the Proof w, that he ſhould pay 
40 5. this was held ſufficient Proof; becauſe 92 * the Court abov N ſufficient Juriſdiction. Hetl, 100. 
So where the n was to pay 27. bd. ithes, and the Witneſſes proved the Modus to he to pay 
' 35. this * — good b en er” apainft one; 'decauſe it ouſted the Eccleſiaſtical Court of JariſdiQion. 
Noy 44. Hell. 110. de Yelv. 53. 2 Keb. 57, 407. —80 if one ſurmiſe that the Inhabitants 
of B. ber which be himſelf. is one). bave paid u Maps, and the Proof be that he hit rien 
is ſufficient ; becauſe i it oults the Eccleſiaſtical Cure ef | * e. Nau 28. 


175 ; 
: 29245 4 * 4 . 1 
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2 Bulſt. 154. The Suggeſtion muſt be l by honeſt and fafficient Wirveſe, 
which is required by the — Words of the Statute; and therefore 
the Teſtimony of one attainted of Felony, excommunicated or convicted 8 
of Recuſancy, is, as in other Caſes, to be rejected. 

M. 27 Car. 2. But it hath been held, that Perſons, ſuch as e of the Pariſh, 

3 C.B. „ Ce. who may not be ſufficient and able Witneſſes at a Trial at Law, may 
Boy Ow notwithſtanding be ſufficient Witneſſes to prove the Suggeſtion z the 
chief Intent of the Statute. being to prevent frivolous and vexatious Sug- 
geſtions ; z alſo it t hach been bela. "FR after the — an] Record- 
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Proof, and 'partly:0nthe-Conutatt oß the gems) + new 


there: ought. not to be double Coſts & for: 7 mixing he; Con . * 


the Manner of tithing privileges the Wiege. 8 * wich. ** 60 ö 
80 where for a Variance beeween the Libel and Suggeſtion, a Conf: wan, 79 1% 


tation was awarded, and double Coſts, . to che Defendant; and 
this was-held-to-be Etror by-the very, Letter of the Statute, which gives 
Ne 1 (e) only bor; want of pie iche anne and for no. W 6 
other Cau it 

ns, Nen * N 5 12 _ which woos * "Wee? 

roved within ix Months, in ie r d wich Watkin/ox v. 
oy Plaintiff, 1225 was found for the Pla Plaintiff; and ag, this. Caſe it ds r 
reſolved, that the Defendant ſhould not have double Coſts fot want of the | 
Suggeſtion's being proved; for the Statute is, that he ſhall have a Con- 
ſultation and double Coſts; but in this Caſe he could not have a Con- 
1 by mo and Iflve 5 f Yr bur — 840 28 

ve prayed a arion the 8 ion's not proved, an a 
then ond have had his do ble Coſts. 

The Surmiſe or Suggeſtion may de brought i in * Attorney, and need Leon. 286. ; 
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„ Writ of Apo kat | 
Vel "When's Pr © — ee pi 
5 — nied to be delivered, the Court requires that Oath ſhobf&" W he 
-*Denial, and the Prohibition is only quouſque the Copy is delivered. 
6 Moq. wk R Prohibition gn they 4 ＋ dH ehr q- ehh if wt be where | 
_ 1647 (+; beforeVany! Livekuxmbiced):Ioes nut bind ichenr! from enhibiting a 
re hs 1s Libel, and after they ſhall not proeded till they gi acCopprefeint 140 - 
„ Prohlis denied to be granted to the Admiralty Court, 


44% upon a Suggeſtion that they refuſed to give the Party ſued there a Copy 
4% 1 wy! "of the! Lib, bezog the (pg 188 iy tho-Eckikdattital 
6. J. Courts. ne ie 1d 0010004 x8 303 nifty 400% 191336 2 


214. Rim, It was formed! Sans che Foes agli, That When hire 

991. fer 22 wid Pre ae dat Commretidy'wereſtod bound 
| | CEN: Bn and to give the Party a 2 of the"A#titiesz>but-eLawis erherwifer for 
1 | Hy alike Cale Caſe, in ſuch yo if they refuſe to give a Copy of the Articles, a ee 
ſhall go zar e dekver it. baba 079 50 notudid: The Ay I; 21371 ; 

page 248; f S ee be Kalt de, Ws Sg et de, dogtafel Bs 

(8) Cro. Ein. to grant them · ai. or that the adverſe Party ſuculd frewiCauſe why they 

16, 94. hould not be granted; alſo e nie and difneult Cafes iriv.ofiidl to 


| 5 Mod. 247+ direct the Plaintiff to (ay declare vi bis Prohibicion, and ſo proceed to 
Raym.86, () Iſſue, that the Merits of the Cauſs'may'be' dude 'before tho Court 

pm 3. Lich [the Beater Eka@tneſs, dad they cherer be the better enabled to 

4 Judge of the Reaſonabſencls of granting er refuling them, TERNEN 
Comb. 376. 0 

Will, Rep. 7. Pl. 2. * 2 anne, 4 Meder ge Lv. 68. Mer 88. 7a Se 

. Pet. Reg. 43 AN ; (4) n Jury, on an Iſſue joined in. W 1 1 7 
| find « different Modes, yu. the tbe De A W r. wy tows it a} c to 
| 155 * Tithes in Nele there RY AL Lew « Fon. ys. 7 167 1 _ as 10 Fo | 1 4 
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Leon, 181, »The Court is: hot E ive. Vibes jo ſuch FEI 
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for the Surmiſe i is as the Writ, 


+ Where ap | Hue is joined on a Declaration in i Probibition. if the Jory find a vie for the Plaintif, 
yet they ſhall give no more than 1s. Damages; for it is in Nature of an Iſſue to inſorm the Conſcience of 
the Court; but after he has had Judgment, quod fet probibitio, he may bring his Action upon the Caſe, 
and recover.the Damages he has ſuſtained. Carter and Leeds, M. 2 Geo. 2.- Coſts in Prohibition 
ſhall be taxed from the Suggeſtion, ſo as to take in the Coſts of the Motion. The ſtat. 8 & ꝙ W. z. c. 11. 
extends only to Caſes after Plea pleaded, or Demurrer joined; but if there be Judgment by Default, and 
the Plaintiff haye. es op a Writ of Enquiry for the Contempt in proceeding after the Prohibition de- 
livered, which is. confeſſed by the Default, he will be intitled to Coſts at the Common Law, However, as 
this Part of the Declaration is no more than Form, Coſts are allowed only from the Time of the-Rule for a 
Prohibition. Wah and Turner, Hil. 2 Geo. 1. C. B. Sir E. Bettiſen v. Dr., Hinchmax, - M. 7 Geo. 1. 
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| | _ geſtion. fo i 4 

| „Mod 113. If the Devlaracion varies app e Seggrſtion, dds e wache, and a 
| 114. Conſultation will be awarded. + lee | 

| | Leon. 128. 21 20 Na rl 20a ng 138 on ei noize And 


(G) Whether moꝛe than one ich Writ is to be 
awarded. wag hp 


Y the 50 E. 3. rap. 4. it is alle, « That OM, a ' Confaleation is 
B e once duly granted upon a Prohibition made to the Judge of (6) (. ) Iarended 
* Holy Church, that the (4) ſame Judge may proceed in the Cauſe b | 
« virtue of the ſame Conſultation, notwithſtanding any (c) other. Joie and 
„ hibition (4) thereupon to be delivered; provided... always, that the * therefore this 
Matter in the Libel of the ſaid Cauſe ben not n wee an [e's bogpng 
« changed,” oor aut the Court of 


miraity, 
45561 35. b) 1 Essl vr Perſon competent, en fame individasl 
Perſon. Tepb. 1 H Palm. 418. Latch 6, 7k. (e) But 0 K the firſt Prohibition * E 
as on Proceedings by Engliſb ll in Chancery Sc. a ſecond Prohibition may be awarded notwithſtanding 
this Statute, - Cro. Eliz. 536, (4) Whether Ay out f the e oe aha; age if for the 
e 850 . 7. . en en 2 ate 
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This Statute bach 1556 tees to Lira) to theſe Cale 40 Con. ze | 


ſultation hath been lawfully granted; that is, upon the Right nd 12. 
Merits of the Thing in Queſtion, and not to ſuch Caſes where for er Desen en 
8 Form, Miſh on of 3 Clerk Miſpleading an Act ef Patliametit, Gt, 3.0. — 
ON ſultätions 8 n war IT vi 18 11 
So if a Confalian | he awarded for Default of Proof of tbe Suggeſtion ſd arr. 
putſuant to the Statute 2 & 3 E. 6. 6 1g. the Plaintiff is not preciuded, Nec ss. 
dot may bring (Y another Probibiibirs fer this Statute gots to che 8 Ve. 16. | 
geſtion made upon the (g) ſame Libel, 2 to a Conſultation duly granted, | Gro iro: 


b not 8285 e not t hayiog Wien neſſe ele ready by: provet 17 e 77 Bot e 
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ly, n 25 215 a Sugg jon the, elt n fend bad 286. 
Prohibition ſhall be p Who. tion ths 15 51 was OCCca 080 


for want of ſome of the Plaintiff's Witneſſes, who were to prove 
the Truth of the Suggeſtion, and who were neceſſarily obliged to. be 
abſent, 

If che Eccleſiaſtical Court refuſe to grant a Copy of the Libel, for Moor 917. 
which à Prohibition is granted, and thereupon they grant the Copy, and 
afterwurds proceed in the Cauſe, the Matter not being within their Ju- | 
riſdiction, another Prohibition lies. 

If the Defendant in a Prohibition die, his Executors may proceed i in dune 155. 
the Eccleſiaſtical Court, and the Judges of the Court, out of which the 
Prohibition was granted, will alſo in ſuch Caſe make a Rule to the Spi- 
ritual Court to proceed; but the Plaintiff may, if he pleaſe, have a new 
Prohibition againſt the Executors. 
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N At what ime to be granted; and here⸗ 
in in what aſes. it may be granted after 
Dentence. 8 


2 Toll. 602. Ti cleatly agreed, at in all Ciſts whicte it bert * the Face 
2 Rol. Abt. I of the Libel, that the Admitalty, Spiritual Court, Cc. have not a Ju- 
318, 319. p Moon, a Prohibition may be awarded, and is gfantable as well after 
— 6 37+ as before Sentence; for the King's Superior Courts have a Superintendency 
43 1908 -+1, Over all Infetive Juriſdictions, and are to take Care chat they keep with- 
_ SY in their due Bounds, N 

Fin: 299 299; pl 2. Carth, 463. March 153. 2 Rol. Rep. 24. Comb. 356 


0 9 3/0 THEY, ROS 


6 FP 


Fide. 4 Au- lot. wherg the Court has; a (a) natural ee of the Thing, but 
thorines u. js reſtrained by ſome Statute; as by 23 H. 8. c. 9. for not citing out 
"ow — , of the Dioceſe, there the Party muſt come before Sentence; for after 
| SChhw 123. pleading and adniittting the Juriſdiction of the Court nen it would be 


Pl. 153, 155. "hard ang inconvenient to grant a Frobibition. N51. 99% 
pl. 141. \ f T1 


Vent. 61. 6 Mod. "252. 7 Mod. 137. Godb. 163, AY 5 Mod. 341. | Ha 1 12 Co. 76. 
(a) 2 Salk. 543. pl. 1. Ld. Raym. 27. Salk. 30. Like Point; becuaſe Cauſe'beloogs to the 22 
— Court, and though not to that Spiritual Court, yet it belongs to ſome Vier; and not to the King's 
emporal.Courts ; & wide Catth. 33. 34+ Where it appeared on the Phe of the' Libel, that the Party 
E. of his Proper Dioceſe ; C. Jac. 4296, Cro, Car, 97. « Comb,. 448, 'where the Party 
obtained a rohibition before before Sentence, bat d did not * LL two Terms ene was ne ä 

delgitex, and it was held to be to0'late, - Gor Fog ee OS 3 als 09411 

Gtr J 

2 Ld; Rh. Upon a Motion for a TOY: 6. Caſe + EA Mie Dead "oy 
535 8 led in the Spiritual Court for Tithes of Faggots made of Loppings of 
Trees; and the Suggeſtion for a Prohibition Wa, that theſe Loppiogs 
„ auoere cut from the Seimpaef Timber-Trees above the Growth of twenty 
Years ; and it was alledged, that Sentence was given in the Spiritual 


Cone and 2 the Plaintiff comes here too late to have a Prohi- 
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(1) Zo what Coutts a Prohivition may. be 
awarded: And herein, that the. Superioz 
Courts are to determine the Boundaries * 


all Inferioꝛ Juriſdictions, $1957 t2Opba] 

\H E King? $ Superior Courts of Weminfter who a . F. N. | 
over all Inferior Courts of what Nature ſoever, and are by ren = B. 43s 
a with the Expoſition of ſuch Laws and Acts of Parliament as pre- 4. 2315 
ſcribe the Extent and Boundaries of | their Juriſdiction; ſo that if loch 8 yg 
Courts aſſume a greater of other Power than is allowed them by Law, — 


or - Rol. Abr. 
if they refuſe to allow of Acts of Parliament, or expound them otherwiſe 317-8. 


than according to the true and proper Expoſition of them, the Superior 
Coutts ©)\ will Ras and controul them. (%) The Ho- 


1 | 8 fog nour of B. R. 
3 to 039 . ober leser Coun in O e 


Henee Prohibitions are grantsble to almoſt all Sorts of Courts which 


Chriſtian, to the Admiralty, nay tothe (e) Delegates; and even to the 7 Thit the | 
Steward and Marſhal, upon the Statute of Articuli Tiger Chartas. 5 5 


Spiritus 
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Seſſions for the County of :9pon's Mortgage of Lands chat 1498: 
lay there, but the Parcy- himſelf was dot an Innabitanbe ancd ie was held Fuss. 
in this Caſe; that :ai-Prahibitiom.aught to go; fon skht the Party living 


out of the Juriſdiction could nobbevferved with: Proteſs, and donſequent- 


ly could not be guilty at a me dae whith -Sequeſtrarive on bis 
Lands could be grounded. 1600 


So Prohibitions have — the County Patatine of Cheſter in Hote. 
ry Reg * me exceeded theic Juriſdiction. h net 


3 > 1 Abr. 
(176 4 4.139 5 81 
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* $a Prohibirigns have been granted. 16 the Duchy Court of Lancer, * Page 251 
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Prohibition 


2 Salk. 5 = So where a Suit was commabad i in the Duchy Chancery Court, to ) dif. 

pl. 11. cover Matters whereby the Defendant there would forfeir his Freehold ; 3 
and a Prohibition was granted. 

Comb. 263, A Prohibition was moved for to the Chancery Court of the Ci 
Ports, in which a Bill was filed, ſetting forth a Cuſtom, that every 8 EM 
that uſed the Pier of Remſzate ſhould f pay 48. for all their Getti 
the Year, for the Maintenance of the Pier, and for a Diſcovery of of 
Defendant's Gertings ; and ſuch Prohibition was held to lie, as to the 
Cuſtom, which is only triable by Law; but the Court held, that ſuch 
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Ade tt... 366645 „ Jon. 4 
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| tenfes 10 one ot them, this ſhalt enare''to/them boch, Becguſe he cannot 

make it notorious that the Eſtate is in him alone, betaufe he Canhöt | 

hold out nis Companion during che Contiauaoee of cle Leaſe for 

Tem. #7}? 221 2049 EA WI +4 

So if two Joincenants are' difſciſed, by: two, and one etage v 00 doe t co Lis Lon 

fret; he ſhall not hold out bis Companion,” becauſe he cannot hold 

out ot the Whole, bectuſe he has not the whole Right; and ſo there cat * ; 

be no Act of Notoriety whereby the Eſtate may . to den de ai 17 
Diſſeiſor, | 2 
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Ef of them, this enures, ts both, becauſe. he can Holy be diſſeiſed of ;an  - 
ſkate for Life fince the Reverſion i in The King. cannot be diveſted. F 1 There is 


Poſition in fo. #99, dale ble 976 4 l iv ſaid, if the King' TFL MA w 


3 amen iſſeifor geinetd but the Eftate 
or : ITY ©t OF ge 


i — Py hs 1 — '% e i in „ e Fr 7 * dic Co. Liz 276. 
ſeiſgd, Tenant for Life cannat releale do him in Remainder, becauſe the 

10 Right cannot be traosferred..... 

f the Heir of the Diſſeiſor be diſteiſed, "and the” Diſiſce releaſes Co. Lit. 276, 
to 1855 Diſſeiſor, and after the Heir, xecovers againſt ſuch Dieifor, 9e. 182. 
the Right, of Propriety goes long with. it, 38 when, the Heir. t- 
Sack defeats the Foſſeſſion of t Diſſriſor as if} it had never 

been, ſo that the Diſteiſot can never recover in any Aion, for in the 

Writ of. Right be muſt lay the Poſſeſſig in, himſelf. or ſome of 'hiz 
Anceſtors ;; and this he cannot do in, this Cale, for here there never was 

any Paſſeſſion in him but what was totally defeated and deſtroyed; 

and he cannot recover by the old Poſſeſſion of the Diſſeiſee, for that 

was turned into a naked Right, which could, not be transferred but ta * 


defeated, it is che Conveyance of a naked Right, which the Law will 


not allow. 


the Diſſeiſor upon Condition, and the Condition be broken, this reveſts 
the naked. Right in the Diſſeiſee, becauſe when the Condition is broken 
the Releaſe is as if it had never been, and therefore. the Difſeiſee may 
regpver by virtue of his ancient Seiſin. 

4 — If 


* 


If the king s Tenant for Life be diffeiſed by two, ati” he Kal to Co. ik 277. 


a true and real Poſſeſſion; and here being no Poſſeſſion but ſuch as ſtands 85 3 


If the, Heir of the. Diſſeiſor be diſſeiſed, and the Diſſeiſee releaſes to Co. Liz, +57. 
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co. bd b. * ſome Caſes where! the Releaſes sehe abe Thing: releaſed” by 
2980. way of Mitter le Droit, Ac. yet the Releaſe ſhall enure by way of Ex- 


tinguiſhment againſt all Manner of Perſons; as when the Lord releaſes 
his Seignory to his Tenant df the Land, or when the Grantee of a Rent- 
Charge or Common releaſes to the Tenant, and ſuch Releaſes abſolutely 
ee rkrtinguiſh the Rent, Sc. although the Releaſee be only Tenant for Life. 
Lit. Sect. 456. If a Leaſe be made to one for Life, reſerving Rent to the Leſſor and 
| his Heirs ;-if the Leſſeebe- diſſeiſed, and er the Leſſor releaſes to the 
Leſſee and his Heirs all his Right. ĩn the Land, and after the Leſſee en- 
ters; in this Caſe the Rent. is extioct. but the. Right of the Reverſion 

doth not paſs. 
Lit. Sec. 454. If there be. Lord:and: Tenatit, and the Tebant be diſſeiſed, od the 
Lord releaſes to the Dilleiſee all the Right which he has to rr 

or in the, Land, this Releaſe is good, and the Seignory extinct. 

Co. Lit. 266. But yet if the Tenant, notwichſtanding he is diſſeiſed, puts his Beaſts 
Lit. Sect. 454. on the Land, and the Lord takes them for Rent Arrear, the Diſſeiſee 
§ See * ſtar. , ſhall. compel g him to avow on him and if the Lord avows upon the 
«I © Diſſeiſor as his Tenant, and the Diſſeiſee ſhall reply and ſnhew the ſpecial 
Lit 9268. d. Matter how he vnn Tennt and was difſeiſed, tie wel abate the'Lord's 


+ For the Avowry. FT ei * u hr i ee eee een ee ee 
Diſſeiſee is | 8 „ — 40 
Tenant to bim i in Right and i n Fool EE 1 1.4351 + 11 5 OY 4 NE; 
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Co. Lit, 268, But if the Tenant be aide WM the Lord accept Rent plac the 


Diſſeiſor, and then the Lord diſtrains his Beaſts for Rent in Arrear, he 


may compel the Lord to avow on him, and the. Lord cannot traverſe 
2 — Title, having once: admitted i it by eee of the Rent | 
rom him. 


| Co.Lit.268.b. And according to my Lord Coke, if after, ſuch Acceptance * Dit | 
48 E. 3. 9. E ſeiſee ſhould put in his- Beaſts, and the Lord ſhould diſtrain them, 


the Diſſeiſee cannot compel the Lord to avow on him, becauſe it was 
his * Laches to let. the. Diſſeiſor N kill Rent was due and ac- 
co. Lit. . he if the Difſciſor dies ſciſed, the Heir of the Diſteifor comes in by 
TFitle, and then the ET cannot compel him to avow upon him, for 
he has loſt the Right of Poſſcflion 3 and the Diſſeiſee cannot put his Beaſts 
on the Ground, 154 therefore cannot co mpel the Lord to avow on him, 
and therefore the Lord muſt take the Heir who has ſuch Right of Poſ- 
ſeſſion to be his rightful Tenant; but becauſe the Diſſeiſee may enter and 
occupy the Land before the Deſcent caſt, therefore the Lord may releaſe 
to him and diſcharge the Contract, which is to his Benefit, and is Rill ſo 

fer ſabſiſting that he may take Advantage of it. 
. 2 274 So where Donee in Tail releaſes to the Ditkiſor all his Right, yet 
Co. Lit. 280, Rem in the Reverſion releaſes to him afterwards,” it ſhall extinguiſh the 

bee, has 
Co. Lit, 463.) There is 2 Diverſity between a Seignory and a bare Right to Land, 
for a Releaſe of a Bus Right to Land to one who has bur a bare Right, is 1s 
void ; but a Releaſe of a Seignory ro him who 22 but 'a Right, is good 
to extinguiſh the Seignory. | 
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=_ if there be Lord and Tenant, ant, and the Te ant. xp a Featfnen Co. Li 
in Fee, * afterwards the reſeaſes to gage Peoffor ; this extinguiſhe Lit, 2 2 
nothing; fbr by the Feoffment the N ip on between the Lord and 
Tenant ie dene, and the Feoffor on comes Fant 
r Dee che Lord E his: 1 n 1 | 
If a Fenje Meſne marries her Tenant, and the Lond releaſes. to the Co. 5 
Feme, the Seignory is extinct; but if * he releaſe, in the Hultand, bath —* 
the Seigriory and Mefhalty is extinct. 


I the Tenancy'be givin wth 1500 and 4 Stranger, and the Heirs of Co. Lit. 280. 


tranger, the LO caſes all his Right to his C 4 this 115 
| diy peo his Eftate in the Tenaney, bil alſd Kae; be Right 
the Seignory. 


. Leſſes for Years be ouſted, Und” he in the Revirtion wo; = Ob. Lit. 2550 
che Leſſee releaſes to the Diſſeiſor the Diſſciſte may eſs . 701 

for Years is extin& and determined'; but were it in the Caſe of 5 
for Life, it would be otherwiſe, becauſe” the Diſſeiſor. has. a Frede 

on the Releaſe of Tenant for Life may 900 e. 

Leſſee for Years devifed _ Term to his od r Ig the Remgins Jon: 359 
der of the Years'to'F. S. who by Deed releaſed « 1 de _ v. 
Term for Years, Poſſeſſion, and Demand in the 
ha® the Redefin in Fes; and by this it was Kala, tha edi in 


extinguiſhed in the verſio 8 V 4 AO 
| the Death of the Wife lt efite 50 : 4 . . MW | cad ny fer , tat 
If the'Lord reledfes hir W onde ri . eee vie 1 Moor 56. pl 
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1 it a Man has a Rent · charge out of twenty Acres, 5 be relegſs . Rev. Relea aſus, 

all his Right io aue Are, this ext Mg ef at. 3,260 vB 1- © 
But it hath-boeb held, that if -ahe Grantee of I 

leaſes Part of his Rent, ſuch Releaſe Hons dot extio 
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If the/Lord raltaſes td his Tenant Wis Right t De ial Ne b 
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reſt in the Land; fo lte 10 9 enl arge 101 5 &, and. 


equal to an E e tt 4 mov to 8 Grant and Attorn- 
mane þ nd her hee th Law tequ a (tate, that the Relealor r 
have k Rig ih Be SER Bll n (9) Polina g e vil mak 6 Hm a) Poſſeſ- 


MA - 1&2! - 8. 75 IC JE nah win 4 "pla 260, . 20. Margin "Marg 


„ Aas übsbefore ift eie be Lede K Li Poſſe pages 
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401. 
do sf chere be Lefies for Life, 2 in Tail the Ne Ya ab 
Fer be in Remainder 10 Fer mA ent; ts 1 8 do her | 8 but (4 „ 


Releaſe notwithſtanding the meſne Remi ace.” | * Brownl, 207. 
Vor. IV, | 4F But 


A h, 4 
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* Co, LX. 273. If an Infant makes a Leaſe for Life, and the Leſſee aſſi 


a4 Hr way Þ | 01 n : 

Co. Lit, 272, But 1 1 ok Leaſe fot Life, and L. 7 * 2 Ease 
r for Yet Irs, and A. ae e t he Leſice, or. Years and his Heir $i Chis, 
is void, becauſe there. is, the. Conn of of the Tenant fon Life, who 

| is immediate Tenant. © th Revert OG 5 25 ougbt hack N e his 
| Grants. n e e £41 
Co. Lit. 270. 80 Te « Man Tels for twenty Lears, and. the Lees Aae fon. ten 
Dyer 4- pl. 2. Tears, a Releaſe by the Reverſioner to the Aſſignee is void for want of 
Carter 62. Privity 3 but a Releaſe, to che Leſſee. iy good, for. he hath the Poſſeſſion 
dbdeotwithſtanding the -Afſigoments Fd Po on of the Leſſee, being 
es, conſidered. the . Polleſſion, of ft be Leffor, and abet he holds as. his 

aill 

Co. Lit. 273. If a Ma makes a 27 5 for Yea the Remainder for Life, ae! 
terwards 9405 to che T enant Far, ars 3: this is good, becauſe the Te- 

nant for Tears holds of the Revetfjoner, and pays him the Services, and 

ught'to attorn to bis Grants, and dot he in the Remainder for Liſeg and 

1 erefore where Tena b. for Tears accepts a Releaſe of the Reverſion, it 

muſt in Conſequence e | and } an. this, Caſe a Releaſe to him in the 

' Retnainder for, Life would be good likewiſe,: becauſe, the . Leſſee in the 

otiginal Creation hog” the 1 fc pr ere edierte ſuch Remainder 

for Life, and therefore. thele Ne ho Conſent from ch e Leſlce for Years 

| to enlarge the Eſtate; Wal bedtivgnins ww 
Co.Lit.273.a, If-Tenant by "he Coctety *s Srants over bis. . he is not afterwards. 
capable of taking a Releaſe, for his Eſtate is cre merely by Law, and 
be temains Ter to the Heir, and ſubject to Waſte, and is compellable 
B.s 0 "a to attorn to the Grants of the Reverſioner ; yer is he not capable of a Re- 
0 leaſe, becauſe he has no notorious Poſſeſſion in paiis, which may be en- 

: N OD d into a Fee. A SVIG „ide. 10 390.351; Jos 2134 $2654 146 e Of 

. ee ut the Grantee of Tenant in Dower, ar by the Curteſy, is capable 
. 58 7 Aa Releaſe, hecauſe. of the Ftirity. and Notorlery of Foſ- 
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Co.Lit, on 4 17 a ane Cert . Tenant for Life, a Releaſe to the Huſband: EN 
Teil. 129. his Heiry, is good, fox there is bath :Privity and an Eſtate in the Huſ- 


pl. 99. bapd, wheręupon the Releaſe may ſufficiently enure hy way of Enlarge- 


ment, for by the Intermarriage he gains a Freehold-in Right of his 
Wife. 


ns it over Ns 
a. b. andere W „the Inſane: ai fol, Age brings 22 un fuit infra 
ætatem . the Aﬀe hgnee, aa ee pouches Ithe Afſignot, — 


into the Faru "the t cannot ede in Fee ſo as to 111 
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pa 4 But at Common Law, a Relea 10 8 Lefee. f Years before Entry 
os. Lhe e, i Fr is {aid by yl 10 22 ifs Mar an makes a Leaſe for 
1 he Retfainder fot Toth 745 | rs, 4; Releaſe to him 
in the Remiinder'for * good to paper 72 Nie 
Coli. 270.b And if a Leaſe for.Years ti the Leſſur before 
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Wars) dren ate grintes for Years, the — for * Year is Jon, 19. 
We Grantee, and he may accept a Releaſe in Fee of the Patron; but if . Io Man 
one, two, or three Avoidances are granted, the Patron e is not ſe- 


| Rent in af- ee 
parated, nor can ſuch Grantee accept . Releaſe in Fee o the Patron 
in Fee n _— the Inheritance. 15 5 


6 ee e BEE 28 412 m (ors by R. 43 AC. 8. 2 Rol. Ar 400. 


1 . 2 8 diſleiſe B. to his own Uſe, or ik a 3H. 6. t. 
Mayor and Commonalty diſſeiſe B. and B. in the firſt Caſe fejeaſes to Bro, Releaſes, 

the Mayor and Commonalty, or in the ſecond to a patticular Mem- Pl. 6a. 

ber of the Corporation nothing paſſes by theſe Releates, for they. are —b — 

diſtin& Perſons, and claim in different Rights, conſequently there is no 87 0 any; 
Priviey: 

Ika Man foes Execotion opon an (5) Elegit of the Lands of his Debtor, 

and the Debtor who hath the Inheritance confirms his Eſtate, he may 3! A® 13. 
afterwards enlarge it by a _ for the Confirmation hath created a * rho 

| nn Sg g eV vi 1 Ws * (5) So of a 

. 3 21 rea Statute Merchant or Staple. Co. Lit. er b. 


A Releaſe by a | ihe to his Lane: at Will, having entered by Fe orce OE I 
of ſuch Leaſe, is good in reſpect of the Privity between them, and as it S. = 270, 
would be a vain Thing for the Leſſor to make Livery and Leiſin to one ic. Seck. 466, 


Dyer x 

KS in Pollcfiion of the Land by. bis own ene pas b 
bs 120.9. ln af 988 : en 28, 29, 
| ; Ab oa . 40 — 8. p. wa — Ae 
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 Burif Tenatt ar Will makes à Leaſe for Years, and the Leſite enters, Con Babe 
he only ; is the Diſſeiſor, and a Releaſe or Confirmation to the T enant at Shaw v. . 


Will afterwards is vd d, becauſe rhe" Privity is detetmined- Barker, 
A Releaſe tee Tenant ar ance, as where Leſſee for Years holds G 
he over, is void, for thoggh ere be de s Fofſe ion, yet there is no INN obe. 
Which is equally requilit oh Is 2th 1h 98 101 hi „„ 
a n Oro. — 568, 3 aſs vn. 207 Cro. Jac. 170. 
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E one enter of his wn Wrong and take ch Profits, As Words, To alen 

hold it at the Owner's Will, cannot qualify che Wrong, for he is a Diſ- aid 

ſeiſor, and in ſuch Caſe: the Owners Releaſe to him is good z or if the" 

Owner conſented, he is Tenant at Wil, and in ſuch yy the Releaſe is 

like ifs good. $7 3 Fei. 7 605 ns 10 

; The N "Mater 'of drr Ke by F reins, but the 

Matiner of making Livery an ing many nice Queſtions, | 

[to Noah heh put Lawyers upon new Devices, and intro- 

duced,” the modern Manner 'of Conant by Leaſe and Releaſe , 

this Method is fad tö have been firſt (c) invented in King Charles the (e) By Sir 

Firſt's Reign, and bas its Validity from the Reaſons drawn from the Francis Moor, 

Statute of Uſes hy fot, by the Bargain” and Sale for à Year, the Bargainee 2 Mod: 252. 

by Force of the Stitute is in Foſſeſſion without Entry, and when the Page : 277 

Barghinor releafes to him in Poſſeſſion, the Leaſe is merged, and the 5 27 H. 8. 

þ. . ainee hath the Inheritance; for as at Common Law if a Man grant- © 10. 
Leafe, and the Leſſee entered, this divided the Eſtate, and left, a fl, fl 678. 

dere e in him, and the Poſſeſſion in the Leſſee; bur till by the Com- 114 Raym 

; Le. 4-5 tlie Leſſec (4) before Entry® could nor accept of a Releaſe, 798. & wide 

hab in & only” att Intereſſe Termini ,* and now though the Leſſee does not 7 Mod. 74. 

ae, yet the Statute veſting the Eſtate or Uſe in him for a Year, he is 1 Lit Sec. 

deemed to be in the actual Poſſeſſion, and ſo capable of 4 Releaſe as 756. 1 yd 4 

much as a Leſſee in Poſſeſſion was at Common Law; but yet this Leſſee” bow. 423. 

cannot have * till an actual Entry. 


Leſſee 
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Mod: In Ejectment vpon a ſpetiat Verdict the only Queſtion was, whither 
2 Vent. 35. Corn, if it be demanded; could operate as a Bargain and Sale, and fo 


Geb e A Releaſe to Ceftuy qut Uſe is * 5 ſo: to «Go gue Try ho be: 
1 


Liz. Rig 2 Releaſes, like other Conveyances, regularly require Words 5 1. 


* 328. Life. 


ch fn- A Chauntry Prieſt incor rate. aka pd Leaky nd, buen and his Söcceſſors 
nb. 373+ for 100 Tears, and and aſterw th 


200 paſſeth a Fee withaut the Word Heirs, beca Wop, refers. ta the whole 
. Page 278 Fee, which they jointly took and are poſſeſſed of by Force of the firlt 
"Conveyance; but Tenants in Common have diſtin& Eſtates, and can- 
1 cite V ®) Taal 


„ 
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Lutw. 970. L eſſee for Years head make „Leal for Fears within dhe Statute of 
7 Mad. 73. Ves, 10 as by this Means to give the Poſſeſſion, and make is Leſſee 
: - - - capable of a Releaſe of th&Reverſion. 


2 Mod. » 47 a Leaſe for a Year upon no other Conſideration than reſerving, Pepper- 


_ make the Leſſee capable of a Releaſe; and reſolved that it ſhould, the 
Reſervation making a ſuff cient Conſiderations 1 raiſe an Uſe in the fame 
Manner as a Bargain and Sale does. "Ny 


Hard. 49t. ing in Poſſeſſi jon, 92 at tel be dered"a e eee e 


7 
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5. What Eſtate or laden iO, by the Releaſes; And thats of 
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Co. Lit. =; heritance; ſo that if the Leſför releaſe to his Leſſee for Years, without 
Jenk. 200. ſaying to him and his nn. > OP. cu hath 19 91 an Eſtate 1 his 


Car. 335. tt 4 Loon ti [of 
Co.Litz73h. Soif a Release be ball 60 Tenant by Stätte Staple or Merckint or 
2 Vent. 398 Elgin by him in the Reverſion of all his Right in the Land; by this a 

| Freehold paſſes for the Life of the Releaſee, it being the greateſt Eſtate 
that can paſs without apt Words of Inheritance. 
Co Lit. 1 If a Leſſor releaſe to hin W er auter vie, he gives. him an, Eſtate 
855 his own Life. Stat 


za el Ree \ the tq him and 
his Succeſſors ; and it was adj ed, that by, the lea b but an 
| Efate for Life, for he had — =: at firſt in his natural Capacity, for* 
that it could not go in Succeſſion;; and the Words his Succeſſors couid not 
give him an Eſtate of Inheritance in the 2 8 Capacity he ad the Leaſe, 

+ rs for want of the Words his Heirs, ' _ - 

Co. Lit. 9. But if the Lord releaſes all his Right t to the Tenant, che. Seignory i is 

Coke R. on * without the Word Heirs 3, for this Laſtrument, is to diſcharge the 

Fins 7. Eſtate-6f the Tenant, and therefone has a necefſary Relatian to the ſig 
which the Lord at firſt created, and conſequently it — to thoſe 
That! in the Original of the Eſtate gave him 2 Fee: ſi 

Co. Lit. 9. 80 in Releaſes that engre by way; of Mitter le Kale, the n | 

292, " Hairs is not requiſite as. where chere are two Co ers, and one 

of them releaſes to the other, this gives a Fee without the Word Heirs, 

e ene ic bach a neceffary Relaſon ip the Eſtate v. hereof the other was 
wn IT) * ſel 5 ; 18 2 Tas 
Co: Lit. 9. So if care awo Janes god. — 12 to the other, this 


nor enlarge the Eſtars of each ehen without proper 
ö 8. ce. N . 1845 E Ot: Mot S 7 
Aut. 45. I a | 1F-Lands be given Baron and-Feme,. A 28 ng 
(a) Srexr, had Stranger releaſes 20 the (a) ug 5 _ * him 1 | & e eber 
the Releaſe Words of Inheritance, _ f 
been made to Sd 1655 Look a); Hofer E. Sr I HN e 1 
the Wife. Dyer 265. 1. Pl „(c CS NT 5 i, 
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250 Akelez fe by one of a bare R beet h A's Hour 5 as us if Co. Lit. 224: 
it was ya moet dther and: a Heirs Diy 6 ifleiſee TTY: 4 1 
Part of his Eſtate in the Right, dn IH he 11 Ho Ri ght to ahy Eftate 


but that whereof he was . ſeiſed, therefore | he oy leaſe his bi o 
chan, or none zt all. 
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* pe 30 SENS cannot. e releaſed 33s | whine. a Man by Wal via, 
TN that " Executors (ball ſell his Lands; this be a Power. only, © Coins b 
ind ho MO 1 Intereſt hy the, ee, he cxomot (a releaſe. it to the : J 197 
cir. 
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Ceftay | 
Us bad deviſed that his Feoffees ſhould 0. Lad, 9d they bud de Feet ; 
wh. have ſold the Uſe. Co. Lat, kts b. Fo F ver, yet night 


8 ſy * 
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eee in the Feoffor 5 arty from bom che te moyed ma oh brd 
& releaſed by Deed, or N fl hich. is a 79 75 5 co 110. 
for it is in Nature of a Condition, where by he may reſtore Kim 14 L. wn 


* former Eſtate whenever be.\pjeafes, and 4 conſequently. ſuch Forer 
e other Reſervations, may be releaſed. 1 25 


After one hath found Surety of the Peace, all the King's Sub; Jets a, 21 K. 4 
have: an Indereſt in it, and neither the en eee whom Ris 1 


found can releaſe it. Pe i w>, "Fi - 21 | 
2 In Trade Pan, by 0 Vil the Reals ofthe Land god fal; LN 
Wes on, 1 he: "ann 12 3 9" by b. 3 PL, —— s : 75 Ha FF — : 
it a 'Continenulty be digeited, it ahees every one releaſes for mant 19 H. 6. 64. 
in ent goody beovdle ixoujhr oa be by their coninon deal. 2 Nol. Abr. 
e des e. e b ns 


4A Fenton whho:procares an Outlawty in Dubt may releaſe the b. 
| for the Releaſe b 2 Satisfaction d him; and che Outlawry in — "4% 


being pardoned by Act of Patiament, the Pany is abſRutely 1 Maney, 
Charged. 5 

1H A covenants with E. that C. ſhall pay to D. 94. yearly, and D. 3 Bull. 29. 
takes J. C. to Huſtand, who releaſes the Payment to 4; this Releaſe does Rol. Rep. 196. 


not diſcharge him, for J. * eK f to r wan 0 hath no pag: fe 
Right i in him. wo ge eue. 


If A. i N datt B. for Debt or Dabuger and after ex- 

trends the Land of B. for this Debt, and then aſſigns over the Land 

extended to C. for all his Eſtate therein, and after A. releaſes to B. 

the Judgment; this ſhall avoid the Extent, ſo that B. may have an 

Audis Drerela againſt C. the Aﬀignee, and therein ſhall "Ty avoid the * Page 279 
Extent; becauſe B. notoithdtandng the Aſſignment, continues privy to 2 Rol. © Abe. 
the Judgment, and might after the Aſſignment have acknowledged Sa- 492% _ 
defackion of the Judgmeat, and fo defear the Eftate of the Aſſigaee; 19": 23% 


ad this Releaſe 18 all 0 one ay 6 he had acknowledged Satisfaction of the * 
Judgm ON | Elgar, | 
£ (912 I chre way not be Relief in E ide Vern, 50. 
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Oro. Eliz. 2-3. A Releaſe by the DE On WEIS 11 no 6 Bar for he rend ders nothing, 


and can be at no Doſs. 


Raym. 93. So if the Plaintiff in Ejectment, who is a mere nominal Perſon and 
Skin. 247. Truſtee for the Leffor,-reteaſe=rhe Rction; or If an Action be brought 
E 1 in his Name for the meſne Profits, and he releaſe it, this in either Caſe 


e Re, ec e eee 8 


may be committed. IIR ZEIT o gen 47 
1 4 . 1 If a Leſſor after sent of e bee n /releaſe to the Leſſee all 


2 Lev. 206. Covenants, and, Demands, .yet the A 9 7 may have an A ion 


O- 
Harper v. venant for Bent d eee Ang Aſſig nin NF for or L the Re 1 
Birt. at Common Law,” ore the Stat. (Hat by th 

oe releaſe ft af af 18 


ORD 593- Grant bf the 5 10 to 88 

a Creditor af- the Aſſignment, 

= — Aff wi fa . | "| | i" E Rec AL 
f ker his Debe cann6t'releaſe the Debtot, © 2 Chan. Ca. 6g, A4. en en a be b Dþ0 W 
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Cro. Jac. 152. If by Preſcription th Inhabirants of ancient 7 es in a certain Vill 
Smith v. are intitled to have Common within the Vill by reafon of "theif Com- | 
Gatewood. | morancy, fuch Commbti cannot be 2 11. t i ial Tg, 
+ Fide Gate- ſhould, releaſe it it, a | ſucceetitig o one might e c laim it. + ts 7 A 
rs Caſs, tit lads 6x Cut, and uid bad is Lan, fos Ann 
Text, 1 e 90 YEN 18% 791998 196-70 BAL 


6 ene brug? ee, AG 


47. themſelves one to collect the Lord's Rents for a Tear, aud ſo on annu- 
1. + ally ; the Lord may diſcharge or releaſe a Tenant of this Burthen, but 
see chen the others ſhall not be further charged than before, for when it 

comes to by Courſe who is diſcharged, the Lord himſelf muſt col- 

„ 7: tei * 127% lun Hani od vente s 21 

Mank 73. 3. If two — — ſue in the - Spiritual:Court' for a Levy towards 
Jenk. 305. the Reparation of their Church, and have Sentence to recover, and Coſts 
Cro. Jac. 235. aſſeſſed, and after one of them releaſes, yet the other may proceed for the 
43 4 2 . Coſts,: Ac. for. Church-wardens have nothing but to the Uſe of the Pz. 


218. Tiſh, and the Corporation conſiſts of both, and one only cannot releaſe or 


E away the Goods of the Church. N 

A Servant who (5) diſtrains in Right of his Maſter, or one who is 

7 b) 3 Bull, - (e) xobbed of his Maſter's Money, cannot, on an Action brought on 
E Rep. him on the Statute of Hut and Cry, releaſe to the Prejudice of * Maſter; 3 

246. * nor can the (4) Ordinary releaſe an Adminiftration ING: „ e 

"M ey 

rey Comb. . ad): Holt's Rep. 660. 1 „ Un aon d of 17 5 $1 
Cro.Eliz.808. But a a Sheriff may. releaſe | an Obligation f "5H E him for the Appear-. 

ance of A Perſon whom, he arreſts. 5 

Lev. 235, In Debt on a fin gle Bill made to A.. to the Uſe a. him and B. the \ 

Offley v. I ard. fendant pleads a Releafe made to him by B. on which the Plaintiff de- 
* ka 149 · murs; and without Difficulty it was adjudged for the Plaintiff, for B. 
1 is no Party to the Deed, and. therefore can: neither ſue nor releaſe i it; 

but it is an equitable Truſt for him, and ſuable in Chancery if A. will, 

not let him have Part of the Money; and the Book of E. 4+ cited to 


a Prove EE he Oo releaſe i in ſuch a Caſe, was denied to be Law. fe 
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N Executor may, Tk Probace of the Will, Tok a Debt : af to 5 Co. „ 


Leys of 96 ale e le 


| E pay \ ebrs, ? 
and take Releaſes, Sc. Ai 

And it hath been held, ants a Eater releaſes all "Adina. this 19 K. 3. 26. 
will extend 1 5 well to Actions which he th in his own Right, as to thoſe | 


alle HE hitch © Executor; ( Bot oe ſome Caſes fych Ned 5 
g See Wine ine to Fd be eli Sen Watts (a) Hang 


there two Executor eh one of them relealc es a L bt | the ide T RY 
- Teffardi? Al bind Both, fot rg n intire ut Drit 1950 5 
tereſt different from other Jointenants; 3 4 and 885 it is hel 


Executor releaſes to his Companion [+ thin : thereb ſe each 711 A122 
ves pace of the Whote before, ” gprhing paſs thereby, becquſ WEE 


Bur if there be two Executors, and one of them ref 2 to jo join in in DjWgigt 


Action, upon Which hei is 1 after fuch Seyerance he cannot leaſe 8 1 

the Akri ee a : ? * * TI 75. E 
In the Caſe of Williams v. Pen, it was adjudged in B. that if —1 

be two Adminiſtrators; und onè of them relea es a Bond. ve. to the In- . 1 

teſtate, that this ſhall bind his Companion, and be a good Diſcharge to 


liamsey, — 
the Obligor; as the Statute 31 E. 3. 11. gives an Adminiſtrator z In 
the ame Power over Debts "aud to an Fact 4 as an Executor, had, and Ct of 7 
as an fAdminiſtrator by releaſing without, Conſideration i is. <qually liable _ 74 age. 
% aui with an Executor. 1 | 737- in 
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ace to Ae! may releaſe à Debt due to his Traun dun, cannot with- & Las ooh 

outs, for that this you be a Nate in him. 2 age oa 7 5. 
n ENF 1 


8 if 150 be be . _ the lufant N — 5 receives the Cro. Car. 


Seel Sam without the 1 Penalty, and ap" a general Releaſe of all che Tas b. 
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ebt; chis Releaſe at Lay | is no Bar of © Penalty. $ Latham. 
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If an Executor releaſes” 4 Debt due to ths Teſtator, this ſhall charge Hob. 66. 
him to the Value of the Debt, tho? perhaps he did not receive near ſo Cro. Eliz. 43. 
much d due; but if he releaſes an Account, this reſting in Uncer- And. 138. 

talnty, he cannot be charged with more than he actually receives. 
55 IH an Executor voluntarily releaſe a Debt, he ſhall not tbe relieved agaiaſt Vern, 45 3. 
it in Equity, although a Cregitor may. 
It hath been held in Chancery, that if there are two 1 and Salk, 319. 
they join in a Receipt, and one only receives the Money, that as to Cre- Pl. 26. 


ditors, who are to have the utmoſt Benefit of the Law, each i is liable for 11. A Hate 


the Whole tho one Executor alone might releaſe, and the joining the © 
other was unneceſſary ; but as to Legatees, and thoſe claiming Diſtri- 
bution, who have no Remedy but in Equity, the Receipt of one Execu- 


: | | | tor 


ority fromm: wh Feſtator and. n 33. 


Mz. and In- Executors, and 
c. 


» 1 N * 7 
7 —— 


dre i Þ —— . —— 


vu bd - 
od. * ** 


— 


— — 


e mall not ha ty the other, for the3 rating in the Receipt is only Mat- 
deer of For 185 ſobſtantial el a = een "CINE 2d 


is regarde ny nſcience. 
Dini 
EC CP tary ee 
W 5s A 
54470 \ # | 0 "\ a 75 : MAYA ded ela. ah 0 a, A 


1 
a 1117 ini $5. . 
1 ' l 44 * 124 11 9 $ 4 92 
Page *(F) H d N «© lar * | . : p) 
1 W 4 "x 1 S 


PTE: 7 ＋ 1 . 25 1 ia 
y ws | ES 912 Thu 
E. 3. 66. 57 the e the PR acquires 1655 an Lgtereſt in all 
rale Debts due to the W ifs, , that BY HY. Meals then, and ſuch Releaſe 
410. ſhall bind the Wife. 


4 K. l 86. Baron along may releaſe Wilkes ne by Lite fo Li be 0 b Opyrr 
1 Abr. ture, upon 7 * Leaſe made by the E ee... 
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© 1 87 nt 44 * 
Salk. 113. o all Rights zecruing to the Wife during Coverture en bh elende 
| . KI by the Huſband. 4. 70 580 Bas 1 if ben ad . 1 54 
1 as 655 45 5 Huſband may releaſe the Wire s Right onder the e of (Dit: 
5 ns. AS q 
a Huſband a 2 ik rs 16G Sh, a Ai | 
i is left to her, the Haſbagd may . Feen It, 4 2 


0 * 
Vem. 251. 8 1 0 a Legicy Was ; given to a Man Goren wha! tide 
©. from he uſband, MK: the, Executor paid it to the Fæme, and took 

| ber Receipt for it; yet on a 'Bill brought by. the Huſband. agniuft the 

EKElxecutor, he was decreed to pay it over again with Intereſt. 

Sik. 119. If a Feme Covert ſues a Woman in the Spiritual Coure for Fer 

"Ip 3 her Huſband, and obtains a Sentence agi her and Coſts, the Huſ- 
he ele C. J. band may releaſe thoſe Coſts, for the Marriage continues, d whatever 
Raym. 73. accrues to the Wife during Coverture belongs to the Halen, | 

RobRep.426. But if the Huſband and Wife be divorcedia Mznſa & Toro, and fie 
Nel. Abr. 3243. Wife has her Alimony, and ſues for Defamation or other Tojury, | 

3 Bull. '264. there has Coſts, and the Huſband releaſes them, this ſhall not 0 
Wife, for theſe Coſts come in heu of what ſhe hath ſpent. out of her 

Alimouy, which is a + ſeparate 3 and not in the Power of her 

+ 1 Huſband. - 7785 

err Truft of a Term 4 „ himſelf, for be Beneß TI 

A ife's Term, or Truſt of a unleſs from himſe er t | 
ale Choſe in Adtiox, or releaſe ber rod W N T0908, any” of the erat Batts Dang, 
7. 1741+, 2 Atkyns 207 | | 
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© To * weeks a Releaſe e wel enure; 
and who ſhall be bound ye though not a 
Party to the Releaſe, 


Co: Lit. 232. F two or more e joy and 2 wand in a 3 Releaſe 
Moor 856. 1 to one diſcharges the others ; and in ach 2 they Junk ae be- 


2 Rol. Abr. ing gone, the Several is ſo . 5 | 
410. | 
Hob. 10. 2 Sid, 41. 2 Salle, 574. 
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So if there are two Conuſees of a Statute, and one of them releaſes to 2 Rol. Abr. 
the Conuſor :; this ſhall extinguiſh the Statute as to the other alſo. 4... 


So if two Executors ſell the Goods of the Teſtator for a certain Sum of 17 E. 3. 66. 
Money, and take an Obligation for the Mohey, the Releaſe of one of * Rol. Abr. 
them ſhall bar bot. JJC | 3005 RR 
So where there are two Executors, and one only has the ' Poſſeſſion of Bro. Relra/e 
the Goods which are taken away by a Stranger; though he only: in whoſe: 26. 

Poſſeſſion the Goods were may bring an Action, yet the Releaſe of his 
Companion ſhall bar hi. 5 C23 04:18 00 3 

Alſo if two are bound in an Obligation, and the Obligee releaſes to * page 22 
one of them, Proviſo that the other ſhall not talce Advantage of it; this Lit'Rep. 196. 
Proviſo is void. N Bn Po Os On” hot 

But if 4. be bound to B. and C. ſolvend; the Moiety to B. and the other Moor 64. 
to C. this is a ſeveral Obligation, and the Releaſe of one ſhall not pre- 
/ EEE d — Sh 5 9 

So where ſeveral enter ints ſeveral Covenatits in the ſame Deed, a Re- Cro. Elis. | I 
leaſe to one of the Covenantors will not diſcharge the others. 1 | 

So if two are bound to the King, and he releaſes to one of them; this 5 Ca. 56. 
nat 'N, ͤ . ¼ Äd b w. ˙ͤ⁰ . omni a. 

If A. and B. are named Obligors jointly- and ſeverally, and AH. only 2 Rol. Abr. 

ſeals the Bond, and then 2 and after B. ſeals the 21242. 
Deed ; this Releaſe ſhall enure to the Benefit of B. tho it was not his n 
Deed at the Time of the Releaſe, for the Releaſe does not defeat the | 
Deed, but is only @ Bar by Plea, and both were bound for one and the 
ſame Debt, Which is ſatisfied by the Releaſe, - e. 
If divers commit a Treſpaſs, though this be joint or ſeveral at the Co. Lit. 232. 
Election of him to whom the Wrong is done, yet if he releaſes to one of Hob. 66. 
them, all are diſcharged, becauſe his own Deed ſhall be taken moſt Noy 62. 
ſtrongly againſt himſelf; alſo ſuch Releaſe is a Satisfaction in Law, which 12 . 
is equal to a Satisfaction in Fact; but he who would take Advantage of S 
ſuch Releaſe mult have the ſame to produce, e. 
If Treſpaſs be brought againſt three, and Judgment is given againſt Hob. 70. 
one, and the Plaintiff eaters a Noli proſequi againſt the other two, if the Parker v. 
Noli profequi had been before Judgment, it had diſcharged the whole Laurence. 
Action. So if Judgment had beenagaigſt all three, and the Plaintiff had 

entered a Noli proſequi againſt the two, for Nonſuit or Releaſe, or other 
Diſcharge of one, diſcharges the reſt. EW, 


In Trover againſt two, one pleaded Not guilty; and a Verdict againſt 4. Mod. 379. 
him; the ww leaded a Releaſe, and Verdict vor him: On Morin * * v. Vil- 
Judgment againſt him who was found guilty it was denied, becauſe the 

Trover being joint, a Releaſe of all Actions diſcharged bot. 

In Replevin by A. againſt B. B. makes Conuſance in Right of C. for 2 Rol. Abr. 
Damage. feaſunt to the Freehold of C. which is adjudged againſt H. and 412. Sidi v. 
Judgment that B. ſhall have Return irteplegiable with Coſts and Da- Ire 0. 
mages; in a Scire facias brought by B. to have Execution of the Coſts cited, ana 
and Damages, if . pleads the Releaſe of C. in whoſe Right Conuſance faid, chat if 
was made of all emands, this is no Bar, in as much as C. was not Party C. had been 
to the Suit, nor liable to any Coſts or Damages, had the Matter been _e . n 


adjudged againſt F. and therefors B. intitled to the Coſts and Damages, x nde bre 
wack Le could A :. „ bencorhier ec, 


A. and B. took an Obligation from FJ. S. for the Payment to them of vent. 35. 
a Sum of Money, qo Þ I was done by them as Truſtees, and. for ſe- Lev. 272. 
curing the Payment of Legacies to younger Children; A. broughit'an : Keb. 530 
Action on this Bond, to which J. F. pleaded a Releaſe from B. but upon . V. Sala. 
yer it appeared that the Releaſe was of all Actions which B. had on his 

Vor. IV. — 4 1 * own 
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3 Mod. 259. own ee and in Truth . gia not knowiof the taking che Bond. 
8. C. cited. nor was he privy to the Suit. A and though I; was oje cted t he the; Releaſe 
of one Obligee diſcharged the Bond, and: that; it muſt be en hie 
Account, yet it was adjodged that the Releaſe did not. bar, fot! that the 
Words; on his wn Hecuunt, 'mbft: have beef put in for ſome. Purpoſe, 
and could. not in this Caſe be fer any other, but to. diſtinguiſh Demands. 
wide deen his own Right from thoſe: he had Raths of or it Toaſt 

or others. 
"Page a8 Where divers are to recover in the Perfonilty, the. Releaſe of one is 
4 a. A Bar to all, but i it is not ſo in Point of Diſcharges: e.. 


5 2107 ei a 


Caſe. 'Cro. Eliz, 648. | Jenk, 263, Palm. 919% Owen 26. Hutton 4. *. N r 92 73 = 


3 Mod. 35. As if there are two Platitiffs who art bärted by an errondous * adg: 
ment, and they afterwards . bring, a Writ 0 Error, the Releaſe ,01 one 
ſhall baf the other, becauſe they are both Actors in a perfonal” Thin Nis 

charge 3 hae it Tin Be-preſltied a Folly „ Hirn to 10 wit 
1. If all othe who, mi t releaſe all. 

LS, i e POPU Sou fac oi dio Ln ud 5 f ow: ti of 

whom Judgment is given ought not regularly to join in Error? "Tit 1 a r d. 

Ca. 305. i Rol. Abr. 7497 l. 38. Thoagh one be dead 1 ce eps ot appear.. rs Aut ſee 

Stra. 606. 2 I. Rage. 1403. * Ter. 135. WII. 884; b 10 2 ela 
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3 Mod, 1 109. But if an Action be debe n four, 25 judgment Agne. 
on which they bring a Writ of Error, and the Defendant in Error pleads 
| the Releaſe of one of them; this is no Bar, fox it being brought to. _ 
| charge themſelves of 4 Jodgment, the Releaſe” of one cannot bar the 
| *.._ other, becauſe they have not a joint Intereſt but a __ Ban and by 
Law a en wen in a M ee nee 91. ln At: 
#2 | 4 a Antag vg. N 
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30 10 92 
10 CO. 48. fl. TT is ** Rule in our Books 8 a were eee re- 
oi Rn. 52. I leaſed; and the Reaſon bereof is, that a Releaſe ſuppoſeth a Right in 


Being, and it was thought to countenance Maintenance 10 uten heſen 
in Action, Poſſibilities and Contingent Intereſts. 

Lit Ben. "Henos it is, held, that .an)Heir at Law cannot releaſe to his Father's 

Co. Lit. 42 Diſſeiſor in the Life-time of the F ather, for the Heirſhip of the Heir 

10, Co. 51. is a Contingent Thing, for he may die in the Ginny of the Father, 

Bei, 76... 'or the Father may wie the Lands. 0 | 
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A the.” | I Gebiet of ae celeb 6446 ihe Pas at hi Wider e to 
2 | 265, the Land, yet he may afterwards ſue Execution, for he has 10 Right ta 
2 Rel. Abs the Land but only a _ Fg 
405. 
nen en. 85 if: a Creditor releaſes. to his Debtor all OE Ri and 4 10 which 


z Lev. 215. he hath to his Lands, and afterwards & Jolene ogy 5 8 him, he may 
— —.— of the ſame L or he had no Right to the Land MS 
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the Tie of the "= and the Land is bot bound but: in- pet ta the 
Pe rſon. {1 91. $1 IT 
So if che Plaintiff releaſes all Demands ike Bail in the King's. Bench, 6 
and afterwards } a be given againſt the Principal. Execution may 5, N . 
be fucd aga ail, for that at the Time of the Releaſe: yu en ee. Lit. 265. 
only a Pof ile of the Bail becoming Wo ute r EN 
ro hs y 
Moor 469. Hutt, 17. C wide che Cafe of Harriſon v, Hua „007 85 ag que i Re 
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5 Agi * 1 ws 
3 recovers in Treſpaſs 10 B. in B. K. 40d B. brings a IA 2 Rot. Abr. 
Error, pending which A. e to 2 all Exetuti ons, an 8 0 N . 

1 is affirmed and new Damper. 8 . for the Pe Rabi Oro. Js 339: | 

the Statute of 3 H. 5. [cap..10.'a Fu tap. 20:] this K aſe © — © N | 

ſhall not bar 4. to have Lon nol! ande r Abel he had not Durant. | 

any Right to have Execution, por. 5 nay 1 Duty a Time * 

was made. f e e 
* A Leaſe to the Figlhand and Wife for Li, the Rane" the Page 2 284, 

Surviyor of them for cmenty-one Years z the Hufband grante it over, Poph. 5. 

and — ah he ER 25 the ra, was N Void T Iten 9 — 51. 
ie the-next Phasen 2 a Art _ #6 and . 0 V- cis Ns 
the Incumbent, A. releaſes $ Eſtate, Title and Intereſt t is 600, 

ing th Te is put . being of PI ofe in Action; ſecus had ne Releaſe 1 5 

been made after 12 Avoidance, at which * ime the Intereſt would 1. K 1 2:6 

been veſted | in n 4. 


andDyera4< 
— oe . | : 3 10 Co. 48. 
'2 eig 04 $7 mung 5353593644 68 Kerr 
Prem the Reaſobs bereln ba held, that if a Common. Law - Wo- . 
man beforę Marriage had accepted” of a Jointure in Bar tisfaction Lo 
of Dower, that this would ar have bound tiers A at the Time The © Are. 


had no Right'o Dover. = 285 8 dand makes a 


adi the Wife 


A 3 Leaſe for Life 
releaſe her Right of * 10 btw in neue, congh heh no preſent Cauſe 
Tr CLN. 26%// = 4 k. | 201 a 


r cannot at L* "releaſe FOR hapage Part to, her Will, Anh. > 
Father, Ge dach no Right in ber during the:Life-time df her Fe- 527, 6: 
ther z but it hath been held in Equity, that ſuch Releaſe being fer a — to . 
yaluable Conſideration, as upon the Marriage, of a Daughter, | 2 A . 
Portion given her hy de Hather 22 may wary 4 an Agree- 
ment: to waive the een According) been Wann 
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ithete be 4 Deviſe of 10 Termi for Years to A. for Life, Re mainder 10 Co. 45; 
0 B. E. may_ releaſe his Risbt tn 4. and ſuch Releaſe ail extinguiſh Leatt. 
his Intereſt, though it na objefted that B. had only a Fohhn at the 
Time of the Releaſe made. 

But it was held in the above-mentioned Caſe of Lampet, ind hath in 10 Co. 47. 
like Manner been held in other (Caſes, chat B. could not aſſign over his 4 Co. 66. 
Intereſt to a Stranger in the Life · time of 4. the ſame being only a Choſe * . 4; 
in Action, and a mere Poſſibility, uaſmuch a8. Eſtate for Life is in 1. 145. 
| Suppoſicion of Law a larger Eſtate. than for an) Number of Years. | | 

But later Reſolutions, eſpecially thoſe which haye been in Courts of 2 Vern. 563. 
Equity, have made a great Alteration in this Doctrine. 

As in the Caſe of Cole v. Moore, where one poſſeſſed of a Term de- Moor 806. 
viſed it to A. for Life, Remainder to B. and made A. Executor; B. 5 
. viſe 


viſed this Remainder to C. and died in the Life- time of 4. and in order 
to defeat C. of his Iotereſt, A. aſſigned his Term to a third Perſon: 
And it was decreed by Lord Chancellor Elleſnere, that A. the Executor 
and Deviſee, for Life, was a Truſtee for B. and ſhould not be at Liberty. 
to deſtroy this Remainder, but that the Executor ſhould preſerve the 
Leaſe, ſo as it might go according to the Will with the 1 7 
Vhereof the Executor was intruſtee. 2 1995 
Chan. Ca. 4. So inthe Caſe of Goring v. Bickerflaff, where the Truſt of a Term was 
deviſed to A. for Life, Remainder to g. it was agreed by all that B. 
might aſſign over this Truſt, which ſhews that a Truft of a Term in Re- 
| mainder may be transferred over by Deed...  .. _ 
Will. Rep. One poſſeſſed of a Term for Years deviſed it to 4. for Life, Remain- 
572. pl.167. der to B. B. in the Life-time of A. deviſed his Remainder to J. S. who 
5 deviſed it over; and the Queſtion was, Whether A. (the Deviſee for 
Jelyl. Life) being dead, the Deviſee of J. S. ſhonld have the Term, or whe- 
ther it ſhould go to the Adminiſtrator De" Bonis non; and it was decreed 
for the Deviſee of J. S. and the Adminiſtrator De Bonis non of B. was di- 
rected to aſſign over the Term to him. VVV 5 
page 2388 And in the Caſe of Theobald v. Duffay in the Houſe of Lords March, 
| " 1729-30, it was (i#/er alia) determined, that T'Poſhbility of a Term is 


KAalſctſgnable for a good Conſideratibn. Or on 
5 Co. 70. It is laid down in Hee's Caſe, that a Duty uncertain at firſt, which' 
2 Mod. 281. upon a Condition precedent is to be made certain afterwards, is but a 
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Poſſibility, which canpot be releaſe . 85 

Yelv. 21. As a Nomine pene waiting on a Rent which cannot be releaſed till the 

 Brownl. 116. Rent is behind, as the Non- Payment of the Rent makes the Nomine pane 

Bridger v. a Duty. n einer 13.440. Vf I6 ec Wired = HF $9338 FORTY 8195277 

Yelv. 192. So if a Man covenants to pay 10 J. on the Birth of a Child, the Cove- 

_ v. bet nantor cannot be releaſed of the 10 l. it reſting merely in Contingency - 

fi. whether ſuch Child will ever be born or nt. 

Lelv. 215. So if an Award be, that upon the Plaintiff's deliverin the Defendant 

N by a certain Day a Load of Hay, the Defendant "hall Pay. him 10]. 

in this Caſe the 10 l. cannot be releaſed before the Day, for it reſts 

merely in Poſſibility and Contingency whether the Money ſhall ever be 

pa for it becomes a Duty on the Delivery of the Hay only, and not 

before. 1 | ; tes 

\ 2 Salk. 575, In Debt upon a Bond againſt the Defendant as Adminiſtrator; &c. the 

5 pl. 4: ; Defendant pleaded à Releaſe, whereby the Plaintiff, reciting there were 

780 5 ſeveral Controverſies between the Defendant and him about a Legacy and 

3 n the Right of Adminiſtratioh, releaſes! to the Defendant all his Right, 

Title, Intereſt, and Demand of, in, and to the Perſonal Eſtate of the 

Inteſtate; and on Demurrer this was held to be no Plea; and a Dif- 

ference was taken by Ch. Juſt. Holt between a Releaſe of all Demands 

to the Perſon of the Obligor'or Adminiſtrator, 'and a Releaſe of all De- 

| mands to the Perſonal Eſtate of the Obligor or Adminiftrator, that the 

laſt will not diſcharge the Bond as the other may, becauſe the Bond does 

not give any Right or Demand upon the Perſonal Eſtate; c. until Judg · 
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ment and Execution ſuſſ me. ont 
2 Rol. Abr. 2 pfomiſes B. in Conſideration that he will ſell to his Son certain 
407-8. Briſeat Merchandize at ſuch a Price, that if his Son does not pay it at the Feaſt 
3 of St. Michael next enſuing, he himſelf will pay it; and before Micbael- 
mas B. releaſes all Actions and Demands to him who made the Promiſe; 
this ſhall not releaſe the Aſumpſit, for till Michaelmas it cannot be known 
whether his Son will have paid it or not, and till Default Er by 
| +9 | ) > 5 © Ml 1 Im, 
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1. be prom is not — to pay ite andy fot it is 3 meer, « Contingency 3 
| lic bac. which cannot be releaſed. nos 4 10 i If this 
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had note in Ve In to the flat, Ber 2, <a! 808 6 "TIRES Salle 5, 8. 2 Ld. 
Raym. 4687. 2 Wil. 94, 3 Br. 1888, 108 89, 1890. where it is laid down 18 ſettled: Lew, that where 
2 Debt of a third Perſon b is till ing, and 8 may be had againſt him therean;”: a Promiſe made 


I within the Statuta: goes the Caſe, the Promiſe mentigned in the Text ſhould 
ett | ily h have book in 8 but * n the Text was pfier to the aboye- neun. 
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1. 70 * <1 * 


1. Claims and Damandy, what ue releaſed thereby... , da dc nag: 8 

oe we; 71 0 e 1 0. +61 48 

' ks . that a Releaſe of al . is the beſt Releaſe to Lit. Sect. * 

bim to whom it is made; and Lord“ Oste Hays; that the Word Oo. A. 
Bemanil is the largeſt Word in Law except Claim; and that a Releaſe"bf 

| Demands! diſcharges all Sortb of Actions, Rights,: and Titles, Con- 
ditions before or after Breach, Executions, Ae ab, Rents of all 
Kind, 8 Annuities, Conragts, MW e rg _ 

mons, -c. SIE 7 > Tin! r n ee ee 12 wed. 

po = notichfiending the yo; Import of the Word Demands, youu Page 286 
there are. ſeveral Inſtances (which wide infra). where the Generality of the 
Words hath been reſtrainec to 0 particular. Occaſion for which che Re. 0 

leaſe was made. f 


By a Releaſe of all Demands, all ARions Real, Perſonal, and, Mixed, Lia. 50g. 
and 11 Actions of Appeal, are extinct. 8 Co. 154. 


So a Releaſe of all Demands: extends to (a)  Inherances, and takes Cu IN" ail; 
away Rights of Eur. Seiſures, 1 : 
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By a Releaſe of all Nepia made 6 the Teber of the Land's Com- co. Li 575 
mon of P aſture ſhall be extinct. " 


A Releaſe of all Demands will bir a Demand of a Relief, becauſe the Oe 170. 
Relief 1 is by Reaſon: of the Seigniory to which it belongs. 

If A. being poſſeſſed of Goods loſes them, and they come to *the 2. Rol. Abr. 
Hands of B. who being i in Poſſeſſion, A. by Deed releaſes to B. all 497- Forde 
Actions and Demands Perſonal which at any Time before Habuit vel Da- Sn. 
bere potuit againſt B. for any Cauſe, Matter, or Thing whatſoever ;- this 
ſhall bar 4. of the Property of the Sede ſo that B. has the abſolute Right -- 
in him by this Releaſe. | 

By Releaſe of all Demands, all Manner: of Exventioie are end for Li. Sed. * 
the Recoveror cannot ſue Out a Fieri Facias, Copies, or hte, without 2 Rol. Abr. 
a Demand. 2\ 7% 4ñę | 

By a Releaſe 4 all Demands to the Congles of a Statute Merchant Co. Lit. 291 
belts the Day of Payment, the Conuſee ſhalli be barred of his Action, Bridge. 124+ 


becauſe that the Duty i is always in Demand 3 75 if he releaſes all his W 
Right in the Land, it is no Bar. 2 


a Bond conditioned to pay Money at a Day to edme;” is a Debt and Cro. * 300. 
Duty preſently, and may be diſcharged by a Releaſe <0 ol eons _ 
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io. 7 tion bes dow the Plaintiff replied, that t 


* 7 * ; 0 8 2 


ve, 214: Bur itt an Action of Debt für d 
Com = for the Payment of Money at 


bt nor any Duty 1555 $6 Da 
r 


La e 8411 3 g 


10 C0. 19 5 580 Pa kia Gevifer a Ley es to F. Ps 
Lamps & l chree, "thi the Leßatee, A Fat Me Abo twenty one: 8 0 of 


fore the Day of Payment, may releaſe it, yet by the Word: Demands | it is 
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Field, at For es 4 as where a 1 on Payment of 601. to him by the 
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429. 159 ſerving a Neft dur ring"the * Ter QA after releaſes to the Aſſig "all 
Caſe of . Demands; this falk releaſe the Rent, for thoygh he cannot bave an Re- 
zon v. Bie. tio to demand alf the Eſtate; yet "thifs ban Eftate in him of the Rent, 
. Page : 87 * and * — over ; and in an Action of Debt for any Arresages after 
' he ſhall claim: it as x Duty ãecfued ſtom the ſaid Eſtate; and it hal Hot 

be ſaid that the Duty ariſes annually upon the taking of the Profits," büe this 
had its Commeneement and Crentien by "the Reſervation: and Conran, 
Be > which was before. e CANT SITE 
Collin v. If there be Leſſee for Years rendring Rent, * the 5 grants 


Haram. Oder the everſion, and the Leffee attorns, and after Eeſſee a ns. Over 
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den zul to the firſt Leſſes, get chis fall not release the Rent, for that; th 

Cro. Eliz,606, neither Privity of Eſtate or Contract between them after the na, 
hut if the Releaſe. hag been madezts the Aſſignee, it had extinguiſhed, the 

Rent. ee il: 

20 ff. $4.4," If he, ho has a | Rent-Charge, in Fee, releaſes to the Tendar' of the 

9 Rok," Abr. Land all Demands from the Beginning, of the World til che e Making of 

4068. the Deed of Releaſe z this ſhall. diſcharge all the Rent, as vel that to 


| hat js paſt, 
Lit. Sect. 5 10. = ll hy Lale, and Cord e, chat by a a Releaſe of all 8 | 


Co. Lit. 291. a Rent · Service ſhall be releaſed; but this it is ſaid is to be intend- 
ed of Rent · Service in Boſs. 8 a een 1554 ee the 
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100. for | Years 0 the Rent reſerved, the Defendant, pleaded - „a Re- 


Sid, 14, Jeaſe by the Plaintiff of all Demands at à Day before the Rent in. Queſ- 
Reb. 499, bob a i Releaſe was in n, 
v. n ance of an Award of all Matters in Controverſy between the, Plaintiff 
and Defendant, and upon Demurrer it was adjudged 'by Foſter, Mal- 
Let, and N inubam, that the Rent was not diſcharged by this Releaſe, 8 
it became due by the Perception of the Profits, and was not like coja 
year: Nel or a IR of a Seigmory; ; and they held, that 
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Lach- day and Michaelmas, and aſſigus for Breach Non. payment of 2.5 
Year's Rent due and ending at Lady — day 1689, the Defendant pleats —_— 
2 Releaſe dated the 18th Day. eee 169, 9,9 Passe. 1 7 00 
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leaſes; tho? no Aton will he when the Relcaſe iS made. oY . 
But a Releaſe of Actions does not diſcharge à Pebt bifore the Dayof in . 

Payment, for it is neither Debitum nor Solvendum at the Time of the 

Releafe z nor iv ir merely # Thing in Action, fof it is grancable Ver. 
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which are permanent, and therefore what is called an Eftate in Lands, is 
termed Properiy in Perſonal Chatteis; and hence it was held, that a 
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88 1 his own right Heir a Purchafor either of a Fee · Simple or Fee-Tail, 
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So that if one levies. a Fine to the, Uſe of his Wife for Life, the Re. Leon. 182. 
mainder to the Uſe of his eldeſt Son and the Heirs Male of his Body, and Moor 284. 
fog want · of ſuch Aſſue, to the Uſe of his own right Heir, this Limitation 5758. 

. 2 of hi 5 9 . e Y Ferwick v. 
tothe Uſe.of his right, Heir is merely void, and he hath. a, Reverſion and Iii, 
not a. .emainder in him. 7 to: th 101 eggs 203 | f A | 
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Deed, Remainder; to another for Life or in Tail, Remainder. to him Moor 720. 
ſelf. and his Heirs, or d his own tight, Heirs only, this Remainder to 
himſelf or to his, Heirs is void, begaufe the Fee continued ſtill in him, 
and then he can't give himſelf what he had before, and he can't give to 
hig Heirs as ſuch what, the Law gives them by a prior Right to veſt; at 
the ſame; Time with his Diſpoſition to them, bie 2M 1603 193d ns 

But if a Man makes a Feoffment in Fee to the Uſe of himſelf. for Life, Co. Lit. 22. 
Remainder, to. the Heirs, Male of his own, Body, this is a good Eſtate- Bendl. 49. . ., 
Tail executed himſelf, for the Law conoins bis Eſtate for Life andi the Hob. 30. For) 
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If one makes a Feoffment in Fee to the Uſe of himſelf for Life, or in Co, 137. 
Tail, Remainder to the Uſe of the Feoffee in Fee, yet the Feoffee hath, Dyer 362. 
no Reverſion, but *tis in Nature of a Remainder, although the Eſtate of N o. Lit. 22. 
the Feoffor is executed by. tha Statute, and the Feoffee is in by the 28, 4383, 
Common Law, ,wbich concurring wich the Statute Law ſhall be prefer. 
ſince that can give him ng more than what he has already. by che Cm. 
mon Law. | gs Fon 12 *g 

* If a Man makes a Feoffment in Fee to the Uſe of A. for Life, or in * Page 299 5 

Tail, Remainder to the Uſe of B. for Life, or in Tail, Remainder to the Cro-Eliz.3z1. 
Uſe of. bimſelf and his Heirs, or to the Uſe of his own right Heirs, yet Dyer 133. 
the Uſe being of the ſame Nature with the Land, comes back to him in ap cod 1 | 
the ſame Manner as that would have done,, and chen having only diſpoſed Moor Lv 

of Part of the Eſtate,” the Uſe returns and brings with it the Land for 7244. 
the Reſidue of the Eſtate undiſpoſed of; as if it had never been out of TX 
him, and conſequently ſuch Reſidue ſhall go to the Heirs by Deſcent, | 
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dies leaving a Daughter, and then 5; dies, living £. yet the youngeſt 
h 


was the. r and adjudged that he ſhould not, though, it was 
2888 2 <1 EONS O08 12 IRS” II A367” my-3k: 48 ell ee | $1387; 

urged that this, being in the Caſe of a. Will, the Iotent of "the Teſtatot 
thould prevail. + LOO OTE 20 DANN. SA JASTAL 


*. 


But where ane deviſed Lands to 4. and his Hebe, during the Life ven. 334. 
of B. and after the Death of B. to the Heirs Male of the Body of the 2 Vent. 311. 
ſaid B. now living 3 20d it was adjudged in B. R. and. affirmed in Par. Rym. 330. 
liament againſt a Judgment in the N Chamber, that C be 3 Jer. 99: 
was the Son and Heir apparent of B. at the Time of the Deviſe, mould 5am x. + 
rake this Remainder by Purchaſe, as ſufficiently deſcribed and intended Richard/on, or 
by the Will, and that it was not a Contingent Remainder to be void Berchert v. 
on the Determination of the particular Eſtate before the Death of B. . | 
and it was, held that the Words 'zow living ſhould 'refer to the Heirs __Cr,057" 


* B e \ e Wr 5 A2 n SSM; . [Lide p 
Male, and not to B. himſelf, though. that was the next Antec&dent 3! be- Fearne 115, 


cauſe the Deviſor took Notice before that he was living, and then to re- 144- 30 Edu. 


fer thoſe Words to him would be a vain Tautology, and C. was then | 
Heir apparent, and Heir in common Parlance. | 

A. by his Will in Writing deviſes all his Lands to B. and C. and M. 1514. - 
the Survivor of them, for the Term of twenty-one Years for the Pay- is Dow | 
ment of his Debts and Legacies, and after Payment the Term ta ceaſe, * —"__ 
and after the End or. ſooner Determination of that Eſtate, he deviſes ag 3 
the Premiſſes to the firſt Son of his Body, and to the Heirs Male of the was. 229. 
Body of ſuch firſt Son lawfully iſſuing, and for Default of ſuch Iſſue to S. C. — 
B. for ninety-nine Years, if he fo. long live, without Impeachment, of Li Ed. Abr. 
Waſte, Remainder to the firft and other Sons of B. and the Heirs Male 8-4 * 
of their Bodies ſucceſſively, Remainder to C. for ninety- nine Years, if * 
be ſo long live, Remainder to his firſt and other Sons in Tail Male ſuc- 

ceſſively, Remainder to the Heirs Male of my Aunt Mrs. Elizabeth Long, 
Wife of Richard Long Clerk; lawfully begotten, with Remainder to his 
own.right Heirs, and by his Will gave 130 l. Annuity to Dorothy Beau- 
meat his Siſter the Plainriff in Error, for Life, and 500 l. to her Chil- 
dren, and to his Aunt Elizabeth Long 1001; and to her Children 500 l. 
and dies withbut Iſſue; B. and C. entered by virtue of the Deviſe for 
twenty-one Years, and afterwards both died without Iſſue; and Jobn 
Beaumont and Dorothy his Wife entered in Right of Dorothy as Heir at 
Law to the Teſtator, the Term for twenty-one Leats being deter- 
mined; and the Debts and Legacies paid; and Thomas Long, eldeſt Son 
of Elizabeth (ſhe having, at che Time of making the ſaid Will, three 
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Sons, viz. the ſaid Thomas, and two others) entered and brought an 
Si n eql given by Chief Baron 
Ta 
Long; but in Trinity, Term 17413, this Judgment was. reverſed in Er. 
ror in the Exchequer Chamber; and now u 
El, becauſe 7 
as ſuch, was to 
LAW Were to 
00d, to Thomas 
ery, or the W. 
in him... A, 
Freel 
beſides if it were good as a Contingent Remainder in its Creation, yet 
__ _. Elizabeth Long, the Mother, being living when the particular Eftares 
determined, it cannot veſt, becauſe non et Heres viventis; as Deſcriptio 
© Perſons ie cantjor vet, fer that ought 10 be ſuch, a Deſcription as i 
Vice Nominis, which the Word Heir Male (being 2 Term, and not 
LIN Vet 544 ALSSIIT fold enn 0 4 F 
l accompanied with aß other Words to determine the Senſe otherwiſe, 


+ - as Heir apparent, or Heir now, living, &c.) cannot amount to, and the 


wt Þ 1 SPI 3 len aft ns nnn 4 
6 Word: begotten- doth. nat determine the Senſe otherwiſe ; nor does any 
* Page 305 Intent appear to confine the Deviſe to the Iſſue Male of Elizabeth Long, 
then much leſs to Thomas Lang only as the Perſon deſcribed in this De- 
. 8 8 Sh. k 5 HEELS 54 o& £34 wo OC is big LA Love id ' h th 5 
5 viſe; but notwithſtanding theſe Reaſons it was adjudged, that the firſt 
Judgment ſhould and, and the Judgment of Reverſal be reverſed, 
J though ten of the Ade s were of Opinion that the Deviſe was void, and 
e being dead) before mentioned held it good. 9 
held, in this r t BUS 4 bb EC IETTI <2 


$ The Court Only the three Ju 
Cafe, the Word Flair was uſed for Heir apparent: That the Teſtator had taken Notice that bis Aunt, E. I. 
was living, and that/ſhe had three Sons; he could not thetefore mean that the eldeſt Son ſhould take ſtrictly 
as Heir, but as Heir apparent he might. Beſides, he took Notice of his owa Heir, and gave ber an Au- 
nuity out of the Lands, which ſhewed bis Iotention that ſhe ſhould not have all the Lands; and the Limi- 
tation to his own right Heirs was expreſly in Default of Iſue Male of the Body of his Aunt, E. L. ſo that 
it was plain that he intended the apparent Heir Male of E. E. ſhould take before his own Heir general, 
and that his own Heir ſhould not take whilſt there was any Iſſue of E. L. Mr. Fearke obſerves, that in 
this Caſe the Anceſtor did nat take the legal Freebold,.. Pa. 147. 3d Edit. oo: on 


Me 
+ * 


Ld. Raym. F. S. having Iſſue two Sons A. and B. deviſes in the Words following; 

3 bo N I give to my eldeſt Son A. all that my Farm called Dumſey, to him and 

468. Baker bis Heirs, Male for ever, if a Female, my next Heir ſnhall allow and 

v. all. pay to her 200 J. in Money, or twelve Pounds a Lear out of the 

* Rents and Profits of Dumſey, and ſhall have all the Reſt to himſelf; 

„I mean my next Heir, to him and his Heirs Male for ever. Upon the 

Death of the Teſtator A. entred and died, leaving Iſſue a Daughter; and 

it was adjudged; that the Lands ſhould go to the ſecond Son B. and not 

5 to the Daughter of the eldeſt, though ſhe was Heir General. 

2 Vern. 729. I. S. deviſed to Truſtees in Truſt, after Debts and Legacies paid, to 
Newcomen v. convey to A. his Couſin and the Heirs Male of his Body ; and for want of 

Pace, Ct., ſuch Heirs Male, then to the Heirs Male of the Body of B. bis great 

461. S. C. Grandfather; and for want of ſuch Heirs Male, to his own right Heirs 

for ever, and gave to his Siſter 2000/7. to be put out at Intereſt during her 

Life, | ſhe to receive the Intereſt, and after her Death to her Children, 

and died, and ſoon after A. died without Iſſue; and C. being Heir Male 

of B. the Teftator's great Grandfather but not Heir General, there being 

a Daughter of an elder Brother, the Queſtion was betweenthim and the 

| Teſtator's Siſter and Heir at Law, who had the 2000 l. deviſed to her, 
/ | / 1 5 | whether the Deviſe was void or not; and my Lord Chancellor held the 

| | Deviſe good, and that C.'\ſhould take as a Perſon ſufficiently deſcribed 
and intended by the Teſtator. | Ds "0 
| 4 5 ut 
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\ Bur ge. 006: Fes i Fee deviſed: Wi ie rng 2 Will. BUY 
ing bis Heir at Law) for her Life, Remainder: to bis own right Heirs, 1. pl. 1. 
. le for eyer, and: died, leaving his Grandaugbter his Heir! at Law Pr, 
and alſo leaving a deceaſed Brother'g Spa, who; was the next of Kig in | 
the Male Line ; and it 5 4: held by. Lord AMoccle d, that the, Nephew, = 
could not take, that che Words Heirs: le, myſt be intended Heis Male 
of the Body, and could never extend to an Heir Male of any.collateral | 
ine ; and it not being ſaid in the Will Heir Male of his Body dr of his 


* ©, 


| Lame, the Grandaughter, who was: his Heirat Law, might have a. 
Jeir- * — —— not _- 4 re wg; ind; he W this Caſe ; differs 1; > 
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r an Eſtate be Hwired. either at Common L ws > 6 os: 2 Rol. Abr. 
to one for Life, or. uin „Tail, "Remainder. to the tig of irs--0 7. NN 

Who is then de. „ this is a g ' Remainder, and 1 veſts 121 ently the Ev. 35, 103. 
Perſon who i is it at Law to J. S. by Purchaſe ; and. thoug h.a Da zughter + Io "a 5 
be then Heir at Law, and after a Son is born, yet ſhall the CD Wolter re- m 1 ion 


tain the Land againſt him. for ne being Heir and coming within dhe, thi 
Deſcription at the Time when the Remainder was limited; it then veſted 5 og Ow 
and ſettled in her immediately as a Remainder by ante and * not 


iven d taken 
by any Accident alter be defeaten . ö fon Dermer. 


dividiog Dogan aainin into Bi a Abe Bades pu "tha ah very 4 and Gs 
pe! n, 2 taken Notice of by — at Th Ste the. third Edition. —— As I think bis Definition 
and Diviſions the beſt exrant on the Sub give the . Author's own | Words. « A Contingent Re- 
4 mainder is a Remainder limited os ir 7 "depend on an Event or Condition which may never happen or 
ebe performed, or which may not happen or be perfornied till after che Determination of the preceding 
% Eſtate ; for if the preceding Eſtate determine before ſuch Event or Condition bappens, the Remainder 
« will never take Effect. Under this Definition we may properly. diſtinguiſh four Sorts of Contingent 
„Remainders. —Firff, where the Determination of the preceding Eſtate is itſelf dubious and contingent.— 
1 S:conidly, where the Contingency on which the Reniainder is to take Effect is independent of the Deter- 
% mination of the preceding: Thirdly, where the Condition upon which the Remainder is limited 
« is certain in Event; but the Determination of the particular Eſtate may happen before it.— Fonrebiy, 
og the Perſon to whom the een is Wmited i is not yet en, e 78 in l „Third 
wagen, oh pe 4. 97 


> 8 5 Id the fot ox. 3. e. IG. 


"1 A 


va #: 5 5 be living at "he Time of the Remainder fimited to bis Co. 135. 
right Heirs, this. puts, ſuch Remainder i in Abeyance or Contingency, Co.Lit.378.8: 
that is, in. no Perſon but in Nubibus till the Contingency happens, for in? 8 * 
the Feoffor or Donor it is not, becauſe he hay limited it qut of him, and 
all Remainders muſt paſs out of him at the Ti ime of the Limitation, Plow. 28, 
though they do * preſently veſt in the Perſon intended; and in . 
right 220% of J. S. it cannot be, becauſe; he cannot have Heirs during 
his Life ; ſo there is no Perſon in Rerum natura within the Deſcription. 3 Moo 726 
to take jt ; therefore it is in the mean Time in Abeyance or Expectancy, 10 Co. 50. 
to veſt or not veſt, as the Caſe happens; for if J. . dies during the par- Rayw. 145. 
ticular Eſtate, then the Remainder preſently takes place in his Heirs: z Fellex. 50. 


1 | but 


- 


"Reminder and Reverſion. 


but if the particular Elass detvtmises U Death er otherwiſe in ene Kife 
_ of NF. then ſuch Remainder is become er ito} „and can node veſt 
but the Eſtate ſertles ow = the Feoffur or Dondrs as if no" ſuch 
ration in Reriaitider had deen] and he 3 Penny 10 the! Nubip- 
and is obliged to do the Kere ;"abd" theugf N & die ſoon laſtef yet 
his Heir cah have no Benefit by ior Favre. > ede of er tins 
| maihdetwhen it fell. 9509] 9489 17520 ine be ',ybol 301 0 
co. Lit, 3. But if there be geren 8. at che Time of the Limits ion tho 
Co. 66. ke be after born, and dies during the” pireicular Eſtate; et his- Hes 
2 Co. 51. 1 never haye the Remainder. So if” a Remainder be Rmmitec to . 
Moor 23, | Soc of B. ity Fall,. Be. de te E. Wie ef B. Where tin Truch het" is 
3. ng Left 4 or E. though B. Nis 2 Son after” called! Her N. Imarries one 
1 218. E yet they can never F take the Remainder; deeauſe ifthere be ſich per- 
Rol Rep. 254. ſons as the Words of the Gift PO, there the Rerainder ought to 
$ Fide _ veſt in them preſently, and they will never after be made capable of 
Com. 2. V. taking it 3 but if there be no ſuch Petſans then in 4ſ, none who 


It? 
Moe Fogel come within that Deſcription after can lay claim to it, becauſe the Li- 


doo remote a mi 79 7 reſent to ee = Rem inder ped Pri * 
— — was, preſ uo, Tr l 


or Provimo- bay bee 75 re- 
* nm Puerorum, | orj Pt ral war Heirs 
= . being then fucks +: in "Eff, or 7 555 1 mall 
marry ; theſe are good Remainders, and ſhall eh when fach Proheg me 
in eſſe as are within the Deſeription; becauſe here appears no preſent Re- 
ö Sach far any, Perſon in particular, and therefore if they anſwer. the De- 
* Pog e 397. Kang at a Time before the particular Eftate determipes, it is Time 
Io there is a Divetfity between a Remainder limited tg one 
9. We 1 in particular, and ſych Remainder: limited by ſcription, or 
144} meg. ee or between g a SOFA. Name and a | ſpecia "Name, 


tion of a. 


mainder to \ Baſtard before it is bor, #4 not goods Bop 4 the . allows the Poſbbility X 5 
Baſtards, it * ir «rings. remate and ry ng eren hen. S. 2 wh 8 Cites | 
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10 > Co. 85. A. makes a Tanks to B. for Life of B. 1 & * the Death af — 15 to 
temain to B. and bis Heirs; this Remainder is Contingent, and cannot 
. I. for if A. ſutvives B. it is void; beczule P the 
Hs would be. 2 . the Li vet 0 4. for he 
at 
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0 8 7 p 9 Ee e 
an 101 $2 e 71155 50 and that aft af ter t 3e 1 a ED 4. Plow, 23. 
Dy e the Land ball remain wo. for Ms di » bm 1 
' Remainder, becauſ; ngt to 17 ffect imme Fs aro iq 
| an 75 91 8 | tate, a int $i gore 15 iat 19 1 t 1 Ie 
1 5 MAL the War vie 1 at of Freehold, 0 "Ve 1 
12 Ne ee 809 » po Hes a eck in Fee e of * Page 308 
Freehold Lands to the Uſe of bis = for Life, Remainder to the Heirs Rol. Rep: 
of the Body of the Surrenderor and his Wife, this is a contingent Re- 23," 347» 
mainder not-executdd"in the Wife] becauſe he Who Wil take y it muſt 433- 
malce himſelf Feir of och their Bodibs} which can'r be before the Death TO, Ar. 
of both 5 and them if the Wife, o hay che particular Eſtate; dies firſt, + Dyer 99. 
the Remaindet is betone void, becadſe it cant veſt: whey che particular Leon: 102. 
Eſtate determines 80 ifſuctr Feoffavent or Surrender had been to the 
Uſe of the Wife and + Stranger for Life, Remainder to che Heirs of the 
Hoſband and Wife, vhis'Redairidet alſo ig contingent; for though the .. 
Wife dies, yet. it fall not veſt till che Death of the Foſband, and if be 5 
| Tutvives his Wife andi che Stranger, che Remainder is become void.” 8 
I one mükes à Leaſe to . för Life, Remainder' to him who! PA Poph: 5. 
comes to St. Pauls v eppiche Fe. This is a good Remainder in Abeyance Moor 184. 
or Conringency, but can veſt in none vill he qualifies Himſelf to aki by ang Sect. 56. 
coming t6 St. Paus Church; nor can any one Eraok Sway; though he yo. 
thowld happen after to come there firſt. D 976 of 
5 One jebies a Fine to the Uſe of: himſelf for Life, and Ader his Death Cro. Elia. 269. 
to the Uſe of his two Daughters till his Sch B. houldreturn from beyond Leos. 24. 
Sea, and ſhould come to the Age of twenty - one Tears or die, and after ſuch Oo. Li. 235- 
Return and Age of deen gas Tears or Death, which ſhiduld fiſt” hap- 
pen, to the. Uſe of the ſeid B. _ the Teirs of hie Body begotten; B 
returns from beyond Sen; und it was — ed) that his was a good 15 
mainder, and ſhould veſt in him imtediatefy upon his Rerurt; though 
be wa pot then twentyrone; for? the laſt Disjunctive Or is to — 2 
1 — che * Sentence, and males it diebe in All, and 
mis comin from beyond Sea, dr to twenry-ohe Years, are uncertain, ©. | 
his Death Ia certain; and therefore this inder does not depend alto- 


E on arp pong and in thib Tafe' it ſetths the Heirs of his 
825 Nr 29 08 03-200 h agg e D a 190; 8'2 | a « 02 Þ. © Body 


ally.void 3,a0d 
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00 f "FW Ake by e thoy h his Deck ul happened beſt 
13 3 do the Rerhainider could not en 2 for the®" 2. bein 
8 to him and the Heirs of his Body, whieyer fakes, ee ebene, mu 
(a) 1 Co. 99 ker as from Wim, antf, conſequently. will de in by (a) Deſcent, and fox 
Shelly's Caſe, by Porchafe. © * 
2 Leoo. 833. o_ deviſes Lands to 4 for Life, Fram "au ſola bikerit,” "arg? 7 7 5 
3 Leon. 182. Her Death or Marriage, Remainder oyef to Aer, "this is a — 
3 Co. 20. mainder, becauſe it is certain one of the tho Contingeticles wil Rl, : 
. 14 Bot if one gives Land to A, till B. comes to rwency-t tle Teats of Ape, 
and wheri F. come to cock Age, then” to remain over,” this Reminder 
is contlh E and. öncertain whether it will ptr; for if B. dies 
before fuch Age, the Remainder js* become void, 8 So where 15005 is 
:: Wo to a Wong fo long as the ſhall remain ſole, or to A. till B. comes 
rom Rome to England, 25 after her Marriage, or B.'s.co ing to Exg- 
Land, then to remain to C, in Fee, theſe Remainders 1 are contingent,” and 
unceftain whether they Mall ever veſt or not, for if the Woman never 
matries, nor B. es to Exland, thefe Remainders will not veſt, but 
are become void. 80 if Lands ay of deviſed to one for Life, and if the 
Deriſee be diſturbed, that then the Land ſhall remain over to another i in 
Fee, this creates Faw o Remainder till foch Diſt E and if that never 
happens, the * vr fails mars, e © cer lar fo are not 1 
ariſe hut och A done and che e if t ail fo does the 
8 e he Uſe of A. and the Hei — of k I 
ooh. . Ode levies a Fine to the of A. and the Heirs Male of his , 
—_— 5. ti He or the FI l ag? of his Body attempt to alien or fell, and 880 
+ i "the" UE of B. G. d. dies without Iſſue, and without ary Attempt, + 
309, the Con- Ac. B. will have no Eſtate, for his Remainder was not to begin but upon 
ußon of the ſuch Attempt e ned that not ee e the Remainder never 


- third Para. takes! Place. „ een E 
grap h, and noms F1 as u vr Sn ef d Hf. 4 22 


324. 5. 954 e nene e 
„Page 309 1,77 *A Leaſe is lade to 4 for bil Remainder 6 o 9 4 Laie nnd if B. 
Plow. 23. dies before A. that then the Land ſhall remain to C. for Life, this is a good 
3 Co. 20. Remainder, if the Contingency. happens, otherwiſe not; and in the mean 
8245 Time the Eſtate continues in the Leſſor, and is not in Abeyance, being 
Co. Lit. 378. expreſly limited to go over, if ſuch Contingency happens, therefore till! it 
| 8 happen nothiog is deveſted out ek the Leſſor. 
Raym. 42. One deviſes. Lands to his Wife during her natural Life, if ſhe 3 not 
3 Leon. 182. marry, but if ſhe marries, then preſently after my Son A. to enter and 
3 Lev. 125. enjoy, to him and the Heirs Male ps his Body; and twas adjudged, firſt, 
a bet by this Will the Wife had an Eſtate for her Widowhood © only; ſe- 
_« condly,; That this was a Remainder veſted in A. preſently: to take Effect 
in Poſſeſſion! upon the Death or Marriage of the Wife, which ſhould fitſt 
4 and not a contingent Remainder to, Mee Effect poly; in caſe the 
married. 0407 

Cro: *. 696. One deviſes Lands in this AN 11 My Will ; is w intgil all. 15 Lands 
Jon. g y. to my Nephew A. and the Heirs; Male of his Body, and, for Default of 
| Raym, 429+, ſuch Iſſue, to his Brother and the Heirs, Male of his Body, Sc. Haben- 
am to them ſeverully, and to the Heirs Male of their Bodies, to the 
only Intent and true; Meaning of this my Will, and fo long as they and 
every of them do perform and keep the true Meaning thereof touching 
the intailing il my ſaid Lands in Manner following 3 and therefore 1 
give all my ſaid Lands to A. and the Heirs Male of his Body begotten, | 

- until be or they make any AQs-to-alter or diſcontinne the Eſtate- Tail, 
| ang. then to B. and the” Heirs Male of bis Body, with other Remainders 
over, and dies, A. enters; B. dies leaving Iſſue C. and then A. levies a 
Fine; and ir was objected that C. eould not enter, becauſe the Remainder 
* deriled to to his Father was contingent, and not to ariſe but d pon A. s Al- 
g | teration 
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Ake Oc. but to permit the ſaid A4. to receive the Rents and Profits, , 


c. ch big the Term of his Life; and after the End or other fooner' 
Determination of the ſaid Term, to the Uſe of the fitſt and uh” Sons 
of. A. ſueceſſively in Tail Male, wich divers Remainders over. the 
Expiration of all the preceding Eſtates, A. came into Poſſeſſio W's 
Eſtate limited to him for ninety-nine Tears; and having a 9 to- 
gether with that Son, when he came of Age, levied a Fine of the Lands 
20: make a Tenant to the Pretipe,. and. ſaft ned a Recover of the ſame," 
in which the Son was youched. The 1 
warde A. died without leavin any other Son: the next ſurviving Re- 


mainder- man made his actual 1 within. five Years, and the Queſtion | -- reg 


was, Whether the Recovery had barred his Remainder ?——This Point 
depended entirely on another Queſtion, Whether the Freehold was in 
the Truſtees during the Life of A. or not? For if it was, the Recovery 
vas not well ſuffered for want of a good Tenant to the Pracipe, and 
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- conſequently- did not bar the Remainder; but if the Truſtecs had not 


the Freehold, then it was in the Son, and of courſe he was capable of 


Ke. * good Tenant to the Præripe, and the Recovery in that Caſe 


ſuffered; for the Court held that the Fine by Leſſee for Years, 


Nor che Reverſioner, (the Son) could only operate by way of Eſtop- 


pel, to bar the Parties elaiming under ſuch Leſſre or Reverſioner; but 

did not acquire the Freehold, as a Feoffment would have done. To 

prove chat the Freehold was not in the Truſtees, it was inſiſted, Firf, 
That the Remainder to the Truſtees was void in its Creation, becabſe to. 

commence after A. s Death. and then hold during his Life, which was 

repugnant, and could never take Effect at all. Secondly, If not void in 

its Creation, it was à Contiagent Remainder, becauſe it was uncertain 
whether it ever would take Effect, as the Term of ninety- nina, Years 
might not determine in As Life- time. Thirdly, That if it was neither 
void nor contingent, yet it did tot amount to 4 legal Eſtate, but was 
only Right of Entry. But the Court reſolved that the Remainder ;' 
was not void in its Creation, its Commencement not being reſtrained, 0 
the Death of A. but limited from the Death of A. or other ſooner. Deter- 
mination Fl the Eftate for nintty-nine Tears, and therefore might take Ef- 
fect by Surtender, Forfeituce, or Effluxion of Time, in 4. s Life time. 
Serondiy, That it was not a Contingent Remainder, being limited to Per- 
ſong in Eſſe, without any Condition precedent” to be performed; it did 
not depend on the Death of A. but on ſuch other Events, _ For- 
eiture, 
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cauſe the firſt Eſtate being but ſor Tears and uthe (Remainder, not to 
take: Effect immediately after thoſe· Vears, but at a future Time, after 
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to A. for Years, - Remainder to him for Life, the Leaſe for Yeats: is 
drowned. 


A Remainder may be limited, upon a Gift in Frank Marriage, either Co. tit. 21. b. 
to the Donees themſelves, or to a Stranger. Godb. 19, 20. 
If 4. on the Marriage of his Son, Sc. covenants to ſtand ſeiſed to 2 Lev. 52, 54. 
the Uſe of the Son for Life, or for ninety. nine Years, if he ſo long live, 3 Keb. 110. 
Remainder to two Strangers during the Life of the Son, upon Truſt to 
ſupport contingent Remainders, with Remainder to! the firſt and other 
Sons in Tail, Fc. this Remainder to the two Strangers is void, becauſe 
there is no Conſideration, and then by Conſequence there is no! to 
2 the contingent Remainders to the Sons. 
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ö 8 for Lis. 4 to his firſt. and 9 7 ons in Fail. | 
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_ Particular, Eftaro determined, en oy ond, D . being che 
nent in Remaigger, and having | entered Tyre. $051 ae of dn 
was in by Purchaſe, and therefore ſhall — lo 5. a Son 
born after; and this Judgment was ang. in B. R. for they hed 
2 plainly 


Fl 


* 2 _— at. tut. A. Me Mt , * ba a2 ener * „* *** * e 4th. 
— YT IT Gy * — of 


ſpringing Remaindet, for that would introduce a Perpetuity not to be 
barred by a common Recovery, becauſe twould be the ſame to all the 
other Sons; but here it being a contingent Remainder; and not happen- 
ing in Time, tis gone for ever; and they relied on Arebers Caſey but 
upon à Writ of Error brought into Patliament, the Judgment was re- 
verſed hy almoſt -all: the Lords; becaaſe being in a Will, they thought 
that by the Meaning and Equity thereof. they ought not to diſinherit the 
Heir for ſuch a Nicety, and that a Will was otherwiſe to be expounded 
than a Deed; and therefore they conſtrued it an executory Deviſe or 
„ er and other Sons, and that the Freehold 
ould veſt in D. till the Son was born; but all the Judges were much 
diſſatisfied with it, and did not change their Opinions, but blamed the 
Judge ho permitted it to be found ſpecially; where the Law was ſo cer- 
tain „ . mee bh iniot 5 
Note, That now hy the lo& 11 W. 3. Cap. 16. Proviſion is made, that 
after: born Sons and Daughters, to whom; Remainders are limited in Contim 
gency, ſhall take in the ſame: Manner as if tbey had buen born in ibe Fauber s 
Lie- time, though no-Eftaie be limited to Truſtees to preferve. and ſupport ſuch 
con ingen Remainders, which Ad was made ly Reaſon of this Caſe; and of the 
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"FE REIN, as has been before obſerved, the general Rule is, that Co, 134, 
if che contingent Remainder can't veſt either during the particular 138. 
Eſtate, or at the Inſtant Þ of the Determination thereof, ſuch-Remainder Poph. 8: 
is for ever deſtroyed; the Reaſon whereof- ſeems to be, to prevent the 122 * * 
Taconyenience and Danger that might otherwiſe enſue ta Purchaſors by 55, Pe 
allowing ſoch Remainder to take Place wherever they happened; for if 
but the Latitude of a Day were given to their veſting after the particular 
er ended, they might as well ariſe one hundred Years after; the Rea - 
ſan, of ſuch, Allowance being the ſame ; and ſince by the Limitation they 
oe to veſt when, the particular Eſtate determines, if they can't ſo do, 
l _ take Effect, be they limited either at Common Law 
ox 0 3 ay” 1 E Ne SIONS nene, 476 4 | 
As in Archer's Caſe, a Deviſe of Lands to A. for Life, and after to the Co. 66. 
next Heir Male of 4. and the Heirs Male of the Body of ſuch next Cro. Eliz. 453. 
Heir; 4: having Iſſue B. his Son, makes a Feoffment in Fee to C. upon ＋ 336. 
whom B. enters; and it was adjudged, firſt, That this was good as a 2 Leon. 219. 
contingent Remainder ; 4 ſecondly, That by this Feoffment of 4. who Moor 104. 
was bur'Tenant for Life, the contingent Remainder was deſtroyed, for 2 Sid. 67. 
every Remainder ought to veſt either during the particular Eſtate, or at f A Remgin« 
| leaſt eo inſtanti that the particular Eſtate determines z and here by the der veſting in 
Feoffment the Eſtate for Life of A. was determined. by Forfeiture ; and EE 2 wi 
ſince the Remainder could not then take Effect, for non eſt bæres viventis, auſe the 
// v . ; Word Heir 
FFV „ Ch Sor Sr 55 was in the 
nogular Number, preceded and diſtinguiſhed'by the Word zext, and followed by the Words of Limitation 
grafted-on it.  Fearne 102, 103. 3d Edit, Ot | | 
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page 313 80 where one made a Feoffment in Fee to the Uſe of himſelf for 
2 Leon, 178. Life, and after to the Uſe of his firſt Son and his Heirs; the Farher and 
Feoffees, before” any Iſſue, infeoff I. S. and his Heirs for a valuable 
Conſideration without Notice, and then the Father dies leaving Iſſue 3 
Son who enters; and by the better Opinion the contingent Uſe to the don 
was deſtroyed; becauſe by the Feoffment the particular Eſtate was deter- 
mined, and the Son not being is Efe to rake Advantage of the Forfeiture 
and Wrong done to his Remainder; ſnall never after ſet it up againſt the 
Purchaſer; and the Feoffees, by theit 3 the Feoffment, have ex- 
cluded themſelves of any Entry to revive the Remainder, if that were 
(a) 2 Rol. neceſſary, as (a) a Releaſe by them after the Feoffment of the Father 
Abr. 797. would likewiſe hate donau i neg OY ge Pine 
Co. 120. A. had Iſſue B. and C. his Sons, and makes a Feoffment in Fee to the 
Poph. 70. Uſe of himſelf for Life, and after to the Uſe of the Feoffees and their 
1 e * Heirs during the Life of B. Remainder to the Uſe of the firſt; ſecond, 
[See various und other Sons of H. in Tail Male, Remainder to the Uſe of C. and the 
Obſervations Heirs of his Body, Remainder to his own right Heirs, and dies; the 
on and Argu- Feoffees infeoff B. in Fee, without Conſideration, and with Notice of the 
Front draw" firſt Uſes, and after B. hath Iſſue a Son, and if he was barred by the 
Fee Cet, Feoffment of the Feoffees, as the-Queſtion and adjudged, upon So- 
in ene lemn Argument in the Exchequer Chamber, that he was barred; for the 
158, 2179, Feoffment of the Feoffees diveſted all the Eſtates and future Uſes, and 
225, 248. though B. had Notice this was not material, the Eſtate out of which the 
34Edit ] Uſes were to ariſe being diveſted and gone}; and the new Eſtate given by 
the ſecond Feoffment ſhall not be ſubje& to the Uſes limited by the firſt 
Feoffment ; and there being no Son of B. to enter when the particular 
| Eſtate determined, as in this Caſe it did by the Feoffment, which was a 
| Forfeiture thereof, he ſhall never enter after 3 for the Statute 27 H. 8. 
(cap. 10.) executes no Uſes but when the Eſtate continues in the Feoffees 
to ſerve them, and not when that is diveſted, and the Uſe itſelf turned to 
2 Right. Alſo it was held in the fame Caſe, that if there had been no © 
Alteration of the Poſſeſſion, but that'B. had died before the Birth of his 
Zion, he ſhould: never; after have the Eſtate, the Remainder to C. being 
+ Vide ſut. then executed, and the Son of B. born out of due Time f; and they 
10 K 11 W. agreed that the Preſerving ſuch contingent Uſes would create Perpetuities, 
3. c. 16. ane and tend to the Deſtruction of Families, Who, upon no Occafion what- 
2 ever, could diſpoſe of their Eſta tes. 
Rol. Abr. 119. A. Tenant for Life, Remainder to his firſt, ſecond, and other Sons 
Uvedalv. in Tail Male ſucceſſively, Remainder to B. for Life, and fo to his firſt, 
Cuedal. ſecond and other Sons in Tail Male, then B. having Iſſue a Son, and 
A. no Son, 4: cuts Timber Trees; the Son of B. who is then Tenant 
in Tail ſhall have them, for the Property thereof is in him by Reaſon 
of his Inheritance, and the Remainder to the firſt and other Sons of 4. 
is no Impediment, being but 4 Poſſibility, which may never happen, 
and is of no Regard till it does happen, but may be deſtroyed by Feoff- 
| It is proper ment, Ge e: „ de DO 
to obſerve, COW ai cd $499: 14d nt Ate Told all6* 35 Toaept 
that Chancery will not admit of Weſte by Colluſion between Tenant for Life and the Perſon intitled to the 
firſt. veſted Eſtate of Inheritance, to the Prejudice of Sons not in Ele. dee the Caſe of Garth and Sir Jaba 
Hind Cotton. 1 Vezey 524. 54. VF 
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Cro.Car.152.. On made a Feoffment in Fee to the Uſe of himſelf and his Wife, 
Siege! and to the Heirs of the Survivor of them, and after the Huſband makes 
; Mod. zog. 2 Feoffment in Fee, and dies; the Wife enters, and infeoffs' a Stranger, 
8. C. cited, and dies; and the Queſtion was, Whether by the Wife's Entry the Fee 
Ld. Raym. ſhould veſt in her, being the Survivor, ſo as her Iſſue might enjoy it; 
345, S. C. and it was adjudged, that the Huſband's Feoffment had deſtroyed this 
. future contingent Uk of the Fee; for whateyer cannot accrue at the Time 


of 


| Remainder and Reverſion, 


of the Death of the Party who firſt * cannot a afcorrngts BY any WW 
de revived; and though in this Caſe the Wife bad a joint Eſtate for 
Life, with der Huſband, yet, during the Coverture, ſhe was bound by 
his Feoffment, and ſo could not prevent the Peſtruction of the —— Vente 189. 

Fee, which was not to take Effect till the Death of one of them. 5 5 In this Caſe 


the particular 
Eſſate was not ſubſiſtin for "thy Hoſband's Death, when the Fee ſhould have veſted, for his 33 Feoff» 
ment had deſtroyed ir during the Coverture 1 and thou e the Wife's Right of Entry took 1 at the In- 


ſtant the Remainder Bould have veſted, ay it was infl __ „K it ſhould e your * exiſting, 
u. A + 22 


80 where one hath Ive two 0 Son B. od C. and — a | Feoffment *Page 324 | 
in Fee to the Uſe of himſelf. for Life, Remainder: to the Uſe of C. for Ciro. Car. 364: 
Life, Remainder to the firſt Son of C. who ſhould have Iſſue of his Body, Boreton v. 
and to his Heirs for ever; and, for Default of ſuch Iſſue, to the Uſe of Nicholle, 
the firſt Daughter of C. who ſhould have Iſſue of her Body, and to her 
Heirs for ever; and ſo to the ſecond, &c. Remainder to the right Heirs 
of C. for ever, and dies; C. enters, and hath Iſſue a Son, who dies with- 
out Iſſue z then after C. levies a Fine with Proclamation, and B. enters 
as for a Forſeitute of his Eſtate for Life ; but it was adjudged againſt 
B, for the Fee veſted preſently in C. and the other Limitations were but 
contingent, and ſo barred and deſtroyed by the Fine, there being then 
none in Eſſe to take them, and then the Fee was immediate 1 his: Eſtate - 
for Life, and ſo the Fine good, and no Forfeiture. | 
lf one makes a Feoffment in Fee, or Covenant to ſtand: ſriſed: to the Croce 168. 
Uſe of himſelf for Life, and after to the Uſe of his firſt Son in Tail 5 
Male, Sc. and, before the Birth of any Son, makes a Feoffment in Fee, | 


_ OT the Ins ene to che Son, ſo that it fan never | 
Alter ariſG. 

One made a Feoffment in. Fee to the Uſe: of himſelf for Life,>Rev CroBitub46: 
mainder ta the Uſe of his Wife for Life, Remainder to 4: his eldeſt N 746. 
Son for Life, Remainder to the eldeſt Iſſue of A. which ſhould be at the 3 5 —2 
Time of his Death, Remainder to C. in Fee; A. hath Iſſue B. his: eldeſt I it. 3 ep.291 
Son ; the Feoffar dies; his Wife releafes to A. for Years, and he makes Like 
a Feoffment in Fee to D. to whom C. levies a Fine; the Wife dies, then 
A. dies, and it was adj hudged, that, by this Feoffment, the Remainder to 
the eldeſt Son of A. which ſhould be at the Time of his Death, was de- 
ſtroyed, though he had then a Son actually born; becauſe it was con- 
tingent and uncertain whether that Son would continue to be his eldeſt at 
the Time of his Death; for he might die, and another be his eldeſt; and 
therefore the Remainder could not veſt in him in his Father's Life, and 
by Conſequence; being in Contingency was deſtroyed by the Feoffment, 
which determined: the particular Eſtate before the Remainder could take 
place; but note, if the Wife had entered, this had revived the contin- 2 Rol. Abr; 
| gent Remainder, for her Right of Entry was ſufficient: for that Purpoſe 794 
or if ſhe had ſurvived H. then, though ſhe had died before Entry, yet 
might the F coffecs, after her Death, enter and revive the aa Re- 
mainder. | 

A. makes a Lal for Life by Indenture, with Livery, to B: and if el 7500 
it fortune B. to marry any Wife, who ſhall ſurvive him, then the Land Powle v. FREE 
ſhall remain to ſuch Wite for her Life; Proviſo if B. does not in Wri- | 
ting, or laſt Will, declare his Mind that the ſhall have i it, then it ſhall 
not remain to her; B. before Marriage makes a Feoffment to C. to 

whom A. levies a Fine, and ſuffers a Recovery, and after B. marries, 
and makes a Declaration, that his Wife ſhall have the Remainder, Cc. | 
then he and his Wife levy a Fine to C. and after he makes another like ) 
Declaration and dies; and his Wife enters, and by Certificate of two ' 
J wages to the Chancellor, her Remainder was 9 by the Feoffment, 

Vor. ** 4 R becauſe 
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becauſe the Freehold was thereby determined before the Remainder could 
take Effect; alſo the Poſſibility of the Wiſe was incluſively given away 
in the Fine, and then the Declaration was to no Purpoſr; and fo it ſeems 
it would have been if he had made ſuch Declaration, and after had 
made the Feoffment, -for that Declaration had only made the Remainder - 
abſolute to the Wife who ſhould ſurvive him, which being contingent, 
and uncertain who that would be, would be barred and deſtroyed by the 
$7. Feoffment. MAE hott 3 vo moos; Au c e e 1 : 
If one makes a Gift in Tail to 4. Remainder to the right. Heirs of 
J. S. and A. makes a Feoffment in Fee, and then J. S. dies, and after 
A. dies without Iſſue, yet the right Heirs of J. S. ſhall never: have the 
Remainder, for by the Feoffment of A. the Eſtate-Tail, and all Re- 
mainders, were diſcontinued and veſted in the Feoffee, and there was 
Page 31 5 not any particular Eſtate in Fact, or in Right, to ſupport the Remain- 
Co. 135, der when it ſnould happen; and upon the Death of J. S. this Remainder 
was as capable of veſting as a Remainder, as ever it could be after, his 
right Heir being then certainly known; but ſince by the Feoffment of 4. 
284. 6 „ fhe whole Eſtate-Tail, and the Right of it, as to himſelf, was determined, 
129. and yet the Remainder could not then take Effect, it ſnall never after- 
Vent. 188. wards; otherwiſe it would be, if A. had only been diſſeiſed, for then the 
Right of the Eſtate- Tail had preſerved the Right of the Remainder ; and 
ſoit ſeems the Law is upon a Feoffment to. the Uſe of Tenant. in Tail, 
Remainder to the right Here of . S. „ ng 5 ont hf $olhes Dre 
2 Saund. 380. A. Tenant for Life, Remainder to her firſt and other Sons in Tail 
2 Lev. 339. Male ſucceſſively ;, A. takes a Huſband, and, before the Birth of any 
3 Keb. 11. Son, the Reverſioner in Fee grants and conveys his Reverſion to the 
— Huſband and Wife by Fine, and then A. hath Iſſue a Son, and dies; 
4 Mod. 284. and per Cur. though if A. had ſurvived her Huſband, ſhe might haye 
3 Mod. 310. avoided and waved the Eſtate taken by the Fine, yet the contingent 
S. C. cited. Remainder to the Son is utterly deſtroyed, there being then none in 
- 1 Efſe when the particular Eſtate determined, for the Huſband and Wife 
5 take by Entireties, and therefore the Eſtate for Life of the Wife was 
— 99 „ before the Contingency happened. and the Poſſibilility which the 
Wife had, of avoiding: the Inheritance, given by the Fine, and thereby 
reviving her Eſtate for Life, will; not preſerve it; for if the contingent 
Remainder cannot take Effect when the particular Eſtate determines, be 
it by Surrender, Merger, Feoffment, or otherwiſe, it can never after 
Show. P. C. If Tenant for Life, with contingent Remainders to his firſt and other 


151. Sons, before the Birth of any Son, make a Feoffment in Fee, with Con- 


dition of Re- entry, the contingent Remainders ſhall never ariſe, though 
the Condition be broken, and a Re- entry made before the Birth of any 
Son; becauſe the Feoffment, though upon Condition, was a Forfeiture 
and Determination of the particular Eſtate, and the Remainder not be- 
ing capable of taking place is gone for ever, for the Recovery does not 


r Been, „ 18 renal 3 
Id. Raym. A. Tenant for Life, Remainder to his firſt and other Sons in Tail 
313. Male ſucceſſively, Remainder to B. in Tail, Remainder over; A. be- 


8 the Birth of any Son ſurrenders to B. and then a Son was born; 
mo. and in this Caſe it was held that by the Surrender the contingent Re- 
. mainder was gone and deſtroyed; but the principal Queſtion in this 
2 Salk. 427. Caſe was, if the Surrender was effectual, becauſe B. knew nothing of it 
pl. z. 576, till five Years after the Birth of the Son, and then he agreed to it; and 
_ this in C. B. and B. R. was adjudged to be no ſuch Surrender as ſhould 
9 94 1 deſtroy the contingent Remainder ; but the Judgment, as to this Point, 
3 Salk. 300. was reverſed in the Houſe of Lords, againſt the Senſe of all the Judges 


pl. 10. except two; but in this Caſe it afterwards appearing, that at the Time of 
2 Vent. 198. 1 1 2 two 
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the Surrender A. was non compos, this was held a void Surrender, and not 3 Mod. 301. 
only voidable: and therefore no Eſtate paſſed by it, and then by Con- Comb. _ 
1equence the contingent Remainders were not touched: on we nt iy 1 v. 


* 


8 


„ 
. 


A. Tenant for Life, Remainder to his frſt Son in Tail, Remainder Vent. 188. 
to B. for Life, Remainder to his firſt Son in Tail; A. having a Son a Lev. 35. 
accepts a Fine from B. and then makes a Feoffment in Fee, and then 2 Keb. 872. 
B. has Iſſue a Son born, the Remainder to him is not deſtroyed; for che . boy 
Acceptance of the Fine diſplaced nothing; and though the Feoffment rooking. 
diſplaced all the Eſtates, yet the Right left in;the firſt Son of . ſball 
ſopport the Right of the contingent Remainders; for though the Feoff-- 
ment of A. was à Forfeiture of his Eſtate for Life, yet his Son, Who 
was next in Remainder, and had a Right thereto, was not bound to 
take Advantage thereof, but might ſtay till the Death of A. and as he 
might then have entered, ſo, if he dies, whereby the Remainder and 
Right of Entry goes over to another, they may likewiſe enter, after 
the Death of A. or before, as they think fit; and it is there ſaid, the 
* Way to preſerve ſuch contingent Remainders is to limit the Uſe to the : 
Huſband for Life, or more modernly to him for Years, then to the Uſe 
of the Feoffees for the Life of the Huſband, and then to limit the con- 
tingent Remainders; or if it were to the Huſband for Life, Remainder: 
to Truſtees and their Heirs during the Life of the Huſband, Remainder 
to the Heirs or Heirs Male of the Body of the Huſband, yet is not the 
Fee or Fee- tail executed in the Huſband otherwiſe than as a Remainder 
(a), by Reaſon of the interpoſing Limitation to the Truſtees, and there- ; Lev: 
fore in ſuch Caſe the Wife of the Huſband ſhall not be endowed. 437. Bus- a 
combe, 8. P. 1 Saund. 151 f. and 2 Vern. 755. Elie v. Ofborne. 2 P. Was. 610. e Har ry 
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Father and Son are, the Father conveys Land to the Uſe of himſelf Vent. 306. 
for Life, Remainder to the Uſe of the Son for Life, Remainder to the 2 Jon. 76. 
firſt and other Sons of the Son in Tail Male ſueceſſvely, Remainder to 328, 73% 
the Heirs of the Body of the Father, or to his right Heirs, and dies peo! v. Ear. 
before the Birth ef any Son of his Son; and if by the Deſcent of the 

Fee or Tail upon the Son, the contingent Remainders were deſtroyed, 

was the Queſtion 3; and argued that they were. not, becauſe the Inherit- 

ance came to the Son by Deſcent, which was an Act in Law, and not 

by his own Act; and therefore the Law which does no Wrong ſhall not 

deſtroy theſe contingent Remainders, but that upon the Birth of the 

Sons the Eſtate ſhall open again to let in the Remainders; but twas 

adjudged that the contingent Remainders were deſtroyed by the (5) De- (5) For this 
ſcent of the Inheritance upon the Son; and they relied on the Caſe vi Co. Lit. 
of (e) Wood v. Ingerſoles, and held that this Caſe differed from the Caſes 440.4 
cited, where the Eſtates were united at firſt upon making the Convey- * - . 
ance, which if they ſhould not afterwards open, ſo as to let in the Re- Reym. 28. 
mainders, the Conveyance would deſtroy itſelf ; but here this Deſcent Sid. 47. 
as an Act ſubſequent to the Conveyance, and made an Alteration in the Plunkett v. 
Eſtates limited thereby, and therefore had deſtroyed the contingent in 
Remainders. 5 e e ah yt rAbe | n 


e eee. 
Feortſcue v. Abbot, (e) Cro. Jac, 260. 


F As to the Caſe of Hartpool and Kent, ſee the Caſe of Hooker v. Hooker, Rep. Temp. Hardw. 1 
With teſpect to Wood and Jnger/olcs, it is not properly reported in Cro, Jac, vide Fearhe 264. gd Bale 
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Vest. 36. A. and B. Jointenants for their Lives, Remainder to the firſt Son of 

2 Jon. 136. 4. in Tail, and ſo to the ſecond; Sc. Remainder to the right Heirs 

12 of B. Before any Iſſue A. releaſes to B. and his Heirs, and after hath 

Belly,  Ifluea Son; and if by this Releaſe, before the Birth of a Son, the 

countingent Remainders were deſtroyed, was the Queſtion; and ar- 

gued, upon the Diverſity in the above Caſe, that this Uniting of 

the Eſtate for Life with the Remainder in Fee, being by Conveyance 

and Act ſubſequent to the Limitation of the contingent Remainders, 

and before they came in Being, had deſtroyed them; for now the 

Eſtate for Life upon which they depended is gone, and the whole Fee 

executed in B. and therefore thoy can never after ariſe; but by three Ju- 

ſtices, diſſentiente Dolben, twas adjudged that theſe contingent Remain- 

ders were not deſtroyed; for to ſome Purpoſes the whole Fee was 

executed in B. immediately upon the firſt Conveyance, and this Re- 

leaſe of A. gave him no greater Eſtate, nor in any other Degree than 

he had before; for after ſuch Releaſe he is in of the whole Eſtate by 

the Lefſfor, as he was before, and as he would. have been if it had come 

to him 55 Survivotſhip; and his Eſtate being at firſt given, ſubje& to 

theſe contingent Remainders, muſt open to let them in when they 

happen, as it would have done, had no ſuch Releaſe been made; and 

though they were limited immediately after the Eſtate for Life to A. 

and B. yet till they' came i Eſſe they did not prevent the Cloſing of 

the Fee in B. and therefore did hot depend abſolutely upon the Eſtate 

page 317 1 for Life, and have now no other Impedimeat to hinder their Riſing than 

they had at Arft. 1 es, | TH 

A Copyholderiin Fee furrenders:to the Uſe of his Wife and of B. for 

238; 27, their Lives, Remainder to the Uſe of the Heirs of the Body of the Sur- 

458; Lan v. renderor and his Wife; B. and the Wife are admitted accordingly, after 

B. ſurrenders his Part to the Uſe of the Huſband, and then the Huſband 

fſurrenders the Whole to the Uſe of C. and his Heirs, who is admitted 

accordingly; then the Wife dies, leaving Iſſue, who brings Ejectment 

for the Moiety of the Wife; and adjudged not maintainable; for when 

| Bi ſurrenders his Moiety to the Uſe of the Huſband, this makes a Sever- 

ante of the Jointure; and when the Huſband. after ſurrenders the Whole 
to C. he by this hath an Eſtate for the Life of B. in the one Moiety, and 
for the Life of the Wife in the other Moiety; and though if ſhe had ſur- 

' vived her Huſband ſhe might have defeated the Surrender of her own 

Moiety, yet now ſhe dying firſt, the Eſtate of C. as to that Moiety is de- 

termined; and ſince he who would claim it muſt make himſelf Heir of 

both their Bodies, which during the Life of the Huſband he can't do, 

and yet the particular Eſtate as to that Moiety is determined; therefore 

the Remainder as to that Moiety which was contingent is deſtroyed, and 

the Huſband's Death can never ſet it up again; but for the other Moiety, 

if che Huſband dies, living B. it will take place, elſe not, being contin- 

gent, and not capable of veſting during the Life of the Huſband; and 

2s to the Huſband's.Surrender-to:the Uſe of C. and his Heirs, this was 

'+ *,_ _  no:fuck Forfeiture or Determination of the Eſtate for Life as to give an 

Enutry to thoſe in Remainder, for then that had deſtroyed the contingent 

.. _  Remialdder of the Whole; and though the Wife had ſurvived and de- 

 fented ſuch Surrender as to her own. Moiety, yet it appears before that, 

 _ thar would not have revived the contingent Remainder, being not capa- 

ble of veſting when the particular Eſtate ended; but ſuch Surrender of 

tho Huſband works only by Way of Grant for what he might lawfully 


paſs, and not ſo ſtrongly as Livery of Seiſin. 
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-muſt enter, ant that Entry, the firſt Eſtate being deter mined, the Rol. Abr.474. 
Remainder is rn Mr eng eat take Effect at the — — of He . Gs. 
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of the Feoffor or Leſſat at the ſame Time thm the partiei en 
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- with; and then the Remainder which wis 10 take- Effect thereby can 
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= * Cogan v. C = hinder 96 b. for Liſe provided thar if Ai chath Ive a-Son-during.: 
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| £ 3 — C. hoid ef, und 7 it ſhould bemain to ſuch Sen in 
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Vide Title But however the Law might have ſtood when Deviſes of Lands were 
| Conditions, not very frequent, it is now ſettled, that in Caſe of a Will the Deviſee 
_ (eg. in Remainder bail enter for Breach of the Condition annexed to the firſt 
+ me 20. Eftate, be it deviſed to a Stranger, or to the Heir himſelf; and this Con- 
| ſtruction was introduced to ſupport the Intent of the Teſtator, which 
otherwiſe in many Caſes would be totally fruſtrated, and his Will fer 
| alide; and to make Way for ſuch Conſtruction they held, that by Non- 
payment of the Sum, or Non-performance of the Thing directed to be 
done, the Eftate of the firſt Deviſee determined immediately without Entry 
or Claim, and then the Remainder ſucceeded- as if there had been no Condi- 
lion at all; and ſo they changed the Condition into a Limitation} which 
_- determines the Eſtate to the firſt, and caſts the Poſſeſſion on the ſecond 
by way of immediate Remainder. Another Reaſon of this Conſtruction 
might be, that ſeeing by the Limitation. over, the Land was given from 
the Heir at Law, and a new Heir made, it was now more reaſonable that 

this Heres faltus ſhould take Advantage of the Condition, who was to 

have the Benefit of the Land, than the Heres natus, who, by ſuch Li- 
mitation over, was excluded and ſhut out from inheriting the Land; 

and lince none can enter for Breach of the Condition but the Heir, and 

now by giving bim the Leod the Deviſee is become Heir thereof, there - 

fore they conſtrued ſuch Hæres fans to be the Heir who Ppould enter for 

| Breach of the Condition; and this was ſtill more reaſonable, when the 

firſt Deviſee was himſelf Heir at Law, and was to perform the Condition ; 

for otherwiſe, whether he performed it or not; the Remainder could 
never take place, ſince none could take Advantage of the Breach thereof 

but he himſelf who was to perform it; and by Conſequence the Remain- 

der, which was to ariſe upon the Breach of ſuch Condition, would be 

s n other prevented and deſtroyed, and the Intent of the Teſtator eludedd ß 
s, it 66 SERA G ho, 72 . - AO ot on ral aig s 
3 that wherever in a Deviſe a Condition is ahhexed to a preceding Eſtate, th | Condlign ful 
operate as a Limitation, eircumſcribing the Continuante and Meaſure of the firſt Eſtate ; and that upon the 

| Breach or Performance of it (as the Caſe may be) the firſt Eſtate ſhall ig/6 fu determine and ex pire, with- 


| out Entry or Claim; end the Limitation. over ſhall thereupun aQually 'commence in Poſſeſſion, and the Per- 
ſon claiming under it, whether Heir or Stranger, ſhall have immediate Right to, the Rise. Thus indeed 
| is the Teſtator's Intention effectuated, by ſab ntiating. the Remainder, though limited tao a. 

| 


ex. and 
| enforcing the Performance of the Condition by the Determination of the particular Eſtate 8 eh 
of it, notwithſtanding that particolsr Eſtate be Imited te che Heir himſelf,  Fearve 194, 5. 30 Edit: J. 
Plow. 408. Scholaſtica's aſe, & Te 382» 2 ok (LY) NO GT Foe ROS DEP TYRE 
Page 221 . Therefore where a Copy holder in Fee of Lands; deſcendible in Bo- 
willi v. rough Engliſh, having three Sons and a Daughter, ſurrendered his Dand 
Hamond, to the Ule of his Will; and after by Will deviſed his Land to his eldeſt 
Sir e. Son in Fee, (for ſo it was conſtrued) paying to each of his Brothers and 
2 Leon. 1 14. his Siſter 40 l. within two Years after his Neath and dies; the eldeſt 
cited. Son is admitted, and e e Money within the two Years; 
Cro.Jac. 595 · rhe youngeſt, $og/'enters, and it Mas adjudged, that \his"Entry\Rras" aw. 
Rol.Rep-219- ful z for though 4p; a Will ebe Word Paying amdunts 0 4 Cofdition, 
modern Books. yer if it ſhould, be conſtrued a Condition, in this Cuſe it would defcend 
an the eldeſt Son himſelf, who was te petfurm it, and alſo! take Advan- 
age of the Breach thereof; and then! Whether h. peiformed ir br not, 
| | = tions, but 5 would likewiſe be no Penalty upbm the oldeſt" to inforce 
my = | | the Paymeat;thereaf;which would ftuſtrate ther intent vf r Teſtator; 
| | kherefore they conſtjued the Deviſe'to ithe eldeſt Son paping, k. to be 
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L imitation to hirn till he made Default af Payment vnly,1and 10 longer; 
| * and then by ſuch Default. his Eſtate ceafing;.ithe Nature of the Land fe- 
| | ' © vivesandlets.if/the youngeſt Son, who. was Heir by the Cg, nee 


Y | there was no Limitation over. 
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80 W one ſeiſed of Lande in Fee, 1 lle two ; Sons and a Hainſworth 
| Bas — deviſed. to his youngeſt Son and Daughter 20 l, a- piece, to be v. Prety, 


aid hy. his eldeſt Son; and deviſed his Lands to his eldeſt Son and his ee 19. 


Guy ps n Condition, that if he did not pay the ſajd Sums,, that then ++ * $91. 
| ſhould. remain to his youngeſt Son and Daughter, and their Rol.-Abr. 4 l. 
Heu and dies; the eldeſt Son enters, and does not — the Money f Vaugh. 271. 
and it was adjudged: that the youngeſt Son and Daughter ſhould have. Mod. 26. 
the Land; for fr, This Deviſe to the eldeſt Son and; Heir, being no 

mote than what the Law gave him, without ſuch. Deviſe, was void; 
ſecondiy, If this ſhould be a Condition, it would-be. defeated by the De- 
ſcent on the eldeſt Son, who was to perform it; therefore, thirdly,. It 
was held to be a Deviſe to the eldeſt Son only, or no longer than, ill 
he. ined. to pay the ſaid Sums z and then to the youngeſt Son and 
hter, which gives them the Land by way of Limitation, upon 
his failing to pay the ſaid dums; but Vaugb. in citing this Caſe holds, 
the e Berit to the eldeſt Son being void, that then it was no more than 
if he had deviſed, that if his eldeſt Son did not pa y ſuch Sums,. that then 
the Land ſhould be to the Legatees; which makes @ good future executory 
Deviſe, and the Land in the mean Time deſcends to the Heir at Law, as 
if no Deviſe had been made thereof. This Conſtruction is well warranted. 
by the Caſe, and anſwers the Purpoſe for which it was cited by Vangb. but 
the. other Conſtruction, in making it an actual Limitation, is more ane | 
and agreeable to the Words and Intent of the Will. 
os deviſes Lands to A. his Wife, upon Coaditien Ny the does 8 Leon. 284, 
ry and if ſhe marry or die, that then the Land ſhall remain to B. — v. 
in in Tal, and if B. died without Iſſue in the Life of A. that * the 
Land ſhould remain to 4. to diſpoſe thereof at her Pleaſure; and if B. 
ſurvive 4. and after dies without Iſſue, that then the Land ſhould 4 
divided berwixt the Siſters | of the Deviſor, and dies ; B. dies without 
Iſſue, ia the Life of 4. and it was adjudged, that 4. had a Fee b by the 
Words 1 diſpoſe: thereaf at her Pleaſure and. that the Remainder to the 
Siſters was upon..a, Contingent, which. never happened, viz. Bes ſur- 
viying A. but B. dying efore A. the Deviſe of the Fer to A. was ab- 
—4 M and though it was doubted if a Remainder. ante be limited to 
wr yi a Condition. precedent, annexed to the firſt Eſtate, as in 
it was, yet, being in a Will, it was held to be a new executory 
88 of the Reverſion, if the Eſtate had been defeated by the precedent 
Condition, and not 28 a Remainder; or at leaſt the Condition ould be 
cope to 18. to a Limitation 355 — married A . ? ang ſo. the oe * eee 322 
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"IP 7 d to . FR upon 1 ede 1 - if Plow. 27, 
his deed to whom the Reverſion deſcends, diſturb 4. or the Executors 414 
of the; DR. of their e that then the Land ſhould re. 
maia.to lh Daughter the, Deyiſor and her Heirs, and dies z A. dies; 

he Dope b. ring à Fotmedon in, Remainder againſt; the Son and 

Heir af, the Deviſor,, and; alledges,, that he diſturbed A., and the Execu- 

tors J alſo ; and Iſſue was Joined upon it, which proves that the Limita- 

tion to, the Dapgh Me. e arg Executory Deviſe, to take Effect 
e \ Diſtur ce3,80d,; the Fee in the mean Time Jeſcended to the 

eir; and the ey addy, tþ that. N e not be a Condition, becauſe 
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"Remainder a and d Reverſon. 
Mod. 86, ſhe marry dich the Cohſent of D. E and E er the- t Sia len; | 
300. ' | and ig caſe ſhe marries without ſuch Conſent, or dies wWihout Iſſue then 


3 Keb. 756, I bequeath che faid Premiſſes to C. and dies 3 I marries G. without Con- | 
ſent of any of che Perſons named for that Purpoſe, and thereupon C. 

enters upon her; and it was held clearly to be a Limieation to B 
ſhe matried without ſuch Conſent, and not à Condition ; for then ir 
void deſcend to the Heir at Law, and he for Breach thereof might 
enter and defeat the Limitation over; therefore it was conſtrued to be x- 
Limitation, and that the Marriage, without ſuch Conſent, determined 
her Eſtate- Tail and caſt the Poſſeſſion'upon C. by way” of immediate Re. 

| mainder. . 1 

2 Mod. 7. One deviſes Lats to 4 his Heir at Law, and deviſes other Lands to 
Shuttleworth B. in Fee, and if A. moleſt J. by Suit or otherwiſe, he ſhall Joſe hat is 


v. Barber. deviſed to him, and it ſhall go to N. and dies; A. enters into the Lande 


deviſed to B. and claims them: and it was held r, That this was 4 ſuf- 
ficieht Breach to give Title to B. ſervnaly, That if this ſhould de 2 Con- 
dition, ir would, by the Deſcent — to. J. who was to perform it, 
and alſo to enter for the Breach theteef, be merged and defeated; there. 
fore it vas held to be n Limitation. which determi hed the Eftate of 4. and 
caft'the-Poſſeffion upon B. without Entry. 
Dyer 314. pl, Tia Conſtruction hath likewiſe prevailed 1. Conveyances 10 View 
95. As where one levied a Fine to ti e Uſe of 4. and N. his-Wife for their 
Lives, and the Life of the longer Liver of them; Remainder after their 
| Deaths for fix Months, to the Uſe of the Exceutors of A. and after the 
ſix Months ended, then to the Uſe of C. and P. his Wife, and the Heirs 
of theit two Bodies; and for Default of ſuch Iſſue, to 'the Uſe 6f A. 
and his Heirs; provided that if it hi the ſaid AH, ut any Time after 
have Iſſue of his-Body, or any Wife the ſaid". at the Time of fis 
Deceaſe, t6 be enfenf with any Tfve' begotten By che fuid H. chat the 
after fuck Iſſue had, and after 300 Marks paid; or tendered to . 
refaſed, Hnhin tz Mons next after the Birth of ſpek Inde, ware 
| the Uſe of che ſaid Lands, immediately after che 'Dectaſe of the Tait 27. 
and B. and the faid ſix Months, ſhall be to the fail" A. and the Heirs of 
his Bedy, and for Default of lch Ifue, to the” ri Ht Heirs of 4. then 
B. dies, and A. takes another Wiſe; and by and . | 


Iſſue and the ſiæ Motiths' paſt; oben ph not ny Jonge | 
before; but Quere if hats” fieſt'Lithi con A. e er er l 
00 


fue; and then upon Payment, or Tender and Refuſil of: che 
Makes, aud the fx Motiths pal, the 'Uſe- limitet be. Cf and P. 
Fail, with Remainders to A. in Fee; deer not eehte, r | 


1 Tail with Remainder to Fidele in Fee as Yee mitation? For 
* Page 32 * where & ane'B. joined ina Fige te the Uſe Ich, 8 175 


Rol. Abr. 4 i ; 5 to A. ths FE befor ſuchla Diy//and the did, thei 


pl. 12. 469. ainder tꝰ B. in Fee; in this Cale it was W . 


ent. 201, pay 855 104 before ele Ba, tbr . ſhould 
Heer be 
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Je. 390 Dyer to go over to another the Statute" of 2 'L9Y 
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Tenant for Life? And it was held that it ſhould ; for it was a good 
Leaſe againſt him in the Remainder z, and 2 the Surrender of the Tenant 
for Life, to the Uſe of him in the Remainder, his Eſtate. is merged jn 
the Fee, and cannot hinder the Leaſe taking Effect, more than if he 
were dead; and the Whole being in his Hands can haye no Privilege 
ſevered from the Inheritance; as if he in the Remainder grant a Rent- 
Charge, and after the Tenant for Life ſurrender the Rent ſball begin 
1 Abe one made a Leaſe for Years, and re” grapted the Re- Plow. 198. 
verſion to another for Years, to begin after the End or Expiration of the ef 
firſt Term; and then, during the Continuance of the firſt Term, made Cale. 
a Leaſe for Life to the firſt Leſſee ; whereupon the Grantee for Years of 
the Reverſion brought an Ejectment; and it was held maintainable, be- 
cauſe the firſt Leaſe for Years being, by the taking ſuch Leaſe for Life, 
ſurrendered and gone, by the Act and Concurrence of the Leſſee and 
Leſſor, his Gtant of the Reverſidn comes next to take Place: | 
Ife Woman Inheritrix takes a Huſband, and they have Iſſue a Son, Lit.Sea. 636. 
and the Huſband dies, and ſhe takes a ſecond Huſband who lets the Co. Lit. 338. 
Lands to one for Life, and then the Tenant. for Life ſurrenders his 
Eſtate to the ſecond Huſband, the Son may enter upon the ſecond Huſ- 
band during the Life of the Tenant for Life; becauſe as to the Son the 
Eſtate for Life is drowned, and by Conſequence the Inheritance, which 
the Huſbahd gained wrongfully by making ſuch. Leaſe, is now by the 
Surrender thereof vaniſhed and gone; and then the rightful Inheritance 
falls upon the Son, and he may enter as if no ſuch Leaſe had been made, 
that which hindered bis Entry being taken out of the Way. But if a Re- 
Os LS verſion 
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Remainder and Revecſian. 


Mes. 


verſion be ranted with Warranty, and the Tenant for Liſe ſurrenders 
his Eſtate Br Life to the Grantee, yet ſhall not the Grantee have Execu- 


page 330 tion in Value upon the Warranty againft the Grantor, during the Life 


Mod. 108. 


of the Tenant for Life. So if the Tenant for Life ſurrender to him in the 


Remainder, or Reverſion, within Age, yet he ſhall not have his Age, 
becauſe in theſe Caſes ſuch Surrenders would work a Prejudice to a third 
Perſon, which the Law will not allow; though when it is for the Bene- 
fit of a third Perſon, he ſhall take Advantage thereof: 


A. ſeiſed of Lands in Fee makes a Feoffment to the Uſe of himſelf FRE 


Raym. 236. the Heirs Male of his Body; Remainder in Tail to ſeveral others, Re- 


2 Lev. 28. 


mainder to his own right Heirs ; Proviſo, that if there ſhall 'be a Failure 


3 Keb. 274, of Iſſue Male of his Body, and that B. be dead, and'C. be married, or of 


287. Beuſon v. 
Baron Hudſon, 


S. C. 


Hob. 


cc) To what Purpoſ 


71. 


the Age of twenty-one Years, then ſhe ſhall have 200 J. per ann. for ten 
Years ;z then A. dies, leaving D. his Son, who makes a Leaſe for one 
thouſand Years, then levies a Fine and ſuffers a Recovery, and after- 


Wards dies without Iſſue Male; and the Contingencies did all happen; 


and The Queſtions were, Firft, if this Rent was barred by the Recovery ? 
Secondly, If the Leaſe for one thouſand Years was chargeable with it? 
And it was adjudged per tot Cur. that this Recovery'that barred all the 
Remainders did alſo bar this Rent, which was to ariſe out of them; for 
though it were to ariſe precedent to the Remainders, yet it was ſubſe - 
quent tothe Eſtate-Tail of him who ſuffered the Recovery; and there- 
fore being chargeable upon and to ariſe only out of theſe Remainders, 
and they being barred by the Recovery, ſo was this Rent alſo, which 
was to ariſe thereout; and for the very ſame Reaſons given in Capel/s 
Caſe, which it was ſaid was the ſame Caſe with this. Secondly, it was 
adjudged that this Rent could not be chargeable upon the Leaſe for one 


thouſand Years ; becauſe that was derived out of the Eſtate-Tail, which 


was precedent to and paramount the Commencement of the Rent; and 
the Leſſee was in after the Remainders barred by the Recovery, in Con- 
tinuance of the firſt Eſtate-Tail; which Leaſe being before the Reco- 


very, the Recoveror took the Eſtate ſubject thereto; and they agreed 


that if a Gift in Tail be made, rendering Rent, or upon Condition of 
Re-entry, that no Recovery by the Tenant in Tail will bar the Rent or 
the Condition, they being coeval with the very Eſtate-Tail itſelf ; and 
therefore the Recoveror, who comes in, in Continuance of the Eftate- 
Tail, takes it ſubje& to ſuch Rent or Condition; and yet, in this Cafe 
of the Rent, the Reverſion is barred, though the Rent continues as 
a Rent-Service diſtrainable for at Common Law; but the Condition 
they ſay muſt be a Condition annexed to the Rent, and not a collateral 
Condition; for that will be barred with the Reverſion by a common 
Recovery, | e M OO Try e ee 
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what Purpoſes the Remainder is 
atcounted but as one with the particular El⸗ 
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tate, and where they are regarded as ſeveral 


F one makes a Leaſe to 4. for Life, Remainder to B. far Life, in Tail, 


2 or in Fee, and A. dies, the Law adjudges the Freehold in B. preſently, 
and he is Tenant to every Præcipe till he diſclaims or diſagrees to it; for 


f both the particular Eſtate and Remainder make but one Degree, and a 


3 Writ 
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Remainder: and Reverfion. 


Mi. 


Writ of Entry ſur Diſſeiin may be brought againſt him. in Remainder | 1 
after the patticular Eſtate ended, as well as it might agalnſt the particu- 
lar Tenant himſelf; and if there be Tenant for Life, Remainder over'of 
* a Seigniory, and the Tertenant aliens in Mortmain, they both ſhall. have Page 331 
but one Year and a Day for Entry; and if Termor or Guardian lets for 8 
Life, the Remainder over, and he in the Reverſion agfees, he is 4 Diſ- | i 
ſeiſor as well as the Tenant for Life. | | 
If a Diſſeiſor makes a Leaſe for Life, Remainder over in Fee, and Lit. 48 $21, 
the Dilleiſee releaſe to the Tenant for Life, this ſhall enure to bim, in the Co. Lit. 297. 
Remainder, becauſe by the Releaſe all his Right is gone; but a Con- 
firmation only of the Eſtate for Life ſhall not enure to him in the Re- 
mainder, becauſe nothing is confirmed but the Eftate for Life, and then 
the Remainder hes open without any Sanction given to itz but jo the *; 
Caſe, by the Releaſe of the Diſſeiſee to the Tenant for Life, all, his Ri kt 
is gone, and the Tenant for Life doing Wrong fly. during His On 
Eſtate, the Releaſe can extend only to cure that Wrong, and theref *e. 
for the Reſidue muſt fall into the Remainder. So it 8 4 Feoffee upon 
Condition makes a Leaſe for Life, Remainder in Fee, and the Feo be 
releaſe the Condition to the Leſſee for Life, this ſhall enure alſo to him 
in Remainder, becauſe the Condition went to the whole Eſtate, and-there- 
fore being diſcharged muſt exonerate the whole Eſtate, whereof he in the 
Remainder has Part. 9 
If the Diſſeiſee confirm the Eſtate of him in the Rendinder Acud Li ea. 821. 
any Confirmation made to the Tenant for Life, yet the Diſſeiſe dt en- 
ter upon the Tenant for Life, becauſe the Remainder is depending there- 
on; and if he ſhould defeat the Eſtate for Life, he muſt alſo defeat the En 
Remainder which he has confirmed ; bur this he can't t do, ee — "7 
ther can he defeat the Eſtate for 1 
So if a Diſſeiſor make a Leaſe for Life, ſaving the Reverſſon to bi Go. Lit. 298. 
ſelf, and the Diſſeiſee confirm the Reverſion of the Diſſeiſor only, yet - 
can't enter upon the Tenant: for Life, becauſe then he muſt draw out and 
defeat the Reverſion likewiſe, which againſt his own Confirmation he 
can't do, (and yet ſuch Reverſion is not depending upon, the Eſtate for 
Life, as the Remainder is, but is paramount to it); for if a Diſſeiſor make 
a Leaſe for Life, and after levy a Fine with Proclamations, and five Years A 
paſs, ſo that the Diſſeiſee is barred for the re 2 he ſhall not enter 
pff the Leſſee for Life. 


DID e 
but rok his Death Attornment i is ; made to 1 3 in the pant Ay ni = baun F 
is void, becauſe both m but one Eſtate, if ths Api be Ne: Fed if 6 
pleated, the other can't take Effect. . 5 

Admittance of the Tenant for Life of Copyhold Lands:i is 0160 a . 8 
Admittance. of him in the Remaind © ali Burp ofes, . except: 33 ro. Eli. 504. 
Lord's F ines, if there be a 7 Ir t two ſeveral Fines; and though oel 448, 

4 'T RE, wo only for Lear er Admittance of, him is; ſuch 658. 18 
an Admittance of him in the Remai mlilke wiſe, as, hall make a. p N 5 5. 

o fratrit of the Remainder, AIR: it to the r of the whole Ger- f. 
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made to one and his Heirs, i thiee. Proclamations þ and he did Vet. 1. 
not come in to be admitted, the Lord ſhovld ws it as, fgrfeired ;, "and Beſpoel v. Long. 
there a Surrender was made to the Uſe of 4. for Life, Remainder to B. 
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Remainder and Reverſion. 


TT Ks 


in Fee; A. ſuffers three Proclamations to. paſs without coming in to be 
admitted; yet it was held, that this ſhould not forfeit the Eſtate of B. 
in Remainder, for they are divided Eſtates; and the Cuſtom being to 
forfeit one Eſtate only, ſhall be taken ftrictly, and intended of an iatire 
Fee-Simple in Poſſeſſion . K 500 1d 
* Page332 And yet where Copyholds were deviſable for three Lives /acceſfive, 


Moor pl. 149. whereof each to take in Order as they were named; and the Cuſtom 


CroeJac. 437. was, that they could not eut Timber; the firſt Tenant for Life cuts 
Timber; this was held a Forfeiture of all their Eſtates; the Reaſow 
whereof may be, that this was but ane intire Eſtate in Poſſeſſion at firſt, 

though the Cuſtom after ſhares and divides it to go in Suceeſſion; for it 
Cro. Elia. 598. is held, that if a Copyholder for Life commit Waſte, this ſha}l be no 
' Forfeiture of the Eſtate of him in Remainder; wherein this Diverſity ap- 
pears, that for the Benefit of him in the Remainder his Eſtate is accounted 

'  » ag one with the particular Eſtate, and therefore one Admittance gnes to: 
both z but as to any by ans which he may receive by che Act of the 
articular Tenant, his Remainder is accounted as a feveral and divided 
Eſtate, and ſhall not ſhare in it. „ a 8 b 800 
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(J) Of croſs. Remainders, oꝛ thoſe arifing by 

TT > 4 Haring Iſſue fire Soi: bis Wife being enſient, deviſed Th. 

1 A. of his Lands to his four younger Sons, and the Child in ventre ſa 
ch mere if he were a Son, and their Heirs; and (a) if they all die without | 


al be Heir Illbe Male of their Bodies, or any of them, that the Lands ſhall revett 


ro the other, to the right Heirs of the Deviſor by this Deviſe the younger, Sons were 
RED Tenants in Tail in Poſſeſſion, with croſs Remainders in Tail to each 
Hob. 8 other, and no Part ſhall revert to the Heirs of the Deviſor till all the 


& vid younger Sons be dead without Iſſue Male of, their Bodies. 


Cro. ac. 260, 


656, 695. Bulſt/ 62, Owen 25. And. 39. Savil 92. Moor 637. Roym: 455. Vent, 24. 


Cro. Iac. 655. But where one having Iſſue three Sons, A. B. and C. deviſes one 
2 Bol. Rep» Heuſe to . and his Heirs, another Houſe to B. and his Heirs, and a 
2 *r third Houſe to C. and his Heirs, provided that if all his ſaid Children 
Cart. 173. halt die without Hive, that then alt the faid Meffuages ſhall remain. and 
S. C. cied be to his Wife and ber Heirs; td it was held by three Judges, that 
and admitted upon the Death of one of the Sons without Iſſue the Wife might enter, 
wo be Law. and that here there were no croſs Nemuinders from one Son to another, 
becauſe being deviſed to them 5 by expreſs Limitation, thete ſhall 
be ne greater Eſtate to them by Implication; bur Zea Ch. Juſt, doubted; 
5 and Doddefidge Jufl. faid, that thotigh perhaps croſs Remainders may be 
n by-Imyplication where there is a Devile to (5) two ſeveral Perfons, yet not 
4 Leon. 14+ ſo if to more; for when one dies there can't be ſeveral Eſtates by Moie- 
IT ties to ſeveral Ferſons, and when another dies, Remainder again to ano- 
ther, becauſe of the Incertainty arid Inconvenience; and that it was gever. 
ſeen in any Book, where an Eſtate is limited to divers, that there could 

be cross Remainders. 
Dyer 330. One ſeiſed of Lands in Fee, by his Will in Writing deviſes Black- 
Benl. 212. acre to A. his Daughter and her Heits, and /Ybiteacre to his Daughter 


7 


1 B. and her Heiis, and if the die before the Age of ſixteen Y 
ChrtbeCate, living 4. then A, ſhall have /itarre to her and her Heirs; an 


: \ Yn he. 


„ 1 


» > & i 4 — ** p 


Jie; n no Iſſue, ling B. han B. ſhall have the Part of A. to | 
her and her „ and if both die, having no Iſſue, then to J. S. and 
his Heirs, a dies; B. attains her Age of ſixteen Years, and then 
dies without fue. in the Life of . And a firſt it was held by three Juſ - 
tices againſt Dyer, That 34 ere upon the 
* whole Will, and not a Fee de Sky Meouingent ſubſequent z # Pug % 
ſecondly, That by the Words — ue, no croſs Re- 
mainders in Tail were created by Implication, but that upon B.'s Death 
without Iſſue, after ſixteen, J. S. ſhould have her Part preſently without 


ſtayin till the Death of A. withou 

TE of Lund he Opie UA Lion ey, 
County f to kin: two, Daughters B. and C, and, their. Heirs, Skin. 17. 
equally to. be divided betwint them; and in caſe duc apf to die pl. 19. 


without Iſſue, then he deviſes the ſaid Lands to. his, Ne 5. — 2 Jon. 172. 
the Heirs Male of his Body, and dies J. dl it- e bpon 2 m_ 136. 
the Death of B. one of the * — ls Mair Poller FROR 
as a croſs Remainder. e s 10 NN 
| | x. Howl, & 


vide 2 Vern. 3456 3 Mod. 107. 
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and are not to be allowed of in any Deed or Cowes eyance, * Kol. Abr. 257. 
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chard Holden, and his. Grag aught be equally — 
divided hetween M. l Xo Ws THClls oF: their POATING Boddiet i- 
ſuing; and for Default of ſuch Iſſue he gave the Premiſſes to his Grand. 


daughter Anne. in Fee: the Teſtator died ſeiſed, Richirueche Son died 
without Iſſue Age, 799 8 9 7 2 and the Grandſon entered, 


1 7. Son. 2884 three 2 Stra. 


Paſch. 7 G. 2. 


M. 8 G. 2. 
ey a ke Caſe in 
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NEE; () Þow ſeveral Rents may be reſerved in the _ Deed. 
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A. 1 Fit Kis, 
Wal Of the Days of Payment. 343... eee, 
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9 ® dt the Continuance of; the Rent, and ta wdom to 
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10 F. 12 of e 14 Al -3 oof | 1s 91916] ns 71% 07 Dabei 1120 
e, Hence it Bo that abe King his been Yexcepted- out of the i Mo. 162. 
allowed to make the Reſervation of the Rent to a Strangarz: betauſe tene Co. Lit. 115 
ld; he n Danger of Maintenance, in this: Cale, there: being? do Pełſon? 4 
5 gn J powerful ia che, Kingdom in the Nag himſelh, "tid pared % “ö 
Wich the 20 30 4 d 30n 9H oft gi gas iο 307 bt - 3 
Bat Pbereithe King anadc;e Ledde bf a, Houle belonging do his Hdole- L. ps py 
Keeper of H{kytobalh reſerving u Rent / to the Houſs-keeper far the Fm 
being; though in this aſe ici Vas daisted that che King migbe worre 
Rent to a Stfanger, gd it being here made 0 an Officer! nd war re-. 
| moveable at; W Willnke Reſervation, yas held Ml. ohio LS lun | 
It. A. WN B upon Condition that B and bis Heits: ſhallzrecdbt 15.968. 107. 
to C. by R H 0 * Yearly Root af 10.4.) and if bt fnil ef Fayment, 
chat it dhall be lay! 1:68 "fi and: chis Feits ta: re-enter, this is ndt in 
asche any Soricof Rant hut: a dum in groſs} which: the Feoffice 
is obliged; e e ene Beenuy of the Feeffor ; erat Com. ,. 
ag As fore tha Nature of. \Nyia umploces, it cobld net be: got 
a8 os 1 ea nothing paſſed: from C. for which ;a>Retel- -- - 
butiqa-ought-19 de m 155 Nor. cancit hel gad by way of Nont · Charge, 
becauſe C. bath no Remedꝝ given hhn by the Deeil to charge che * 
* Lapd wh. i. or gotherwiſe t recover: it nad is i 2 Rent - Seck, bo- 0 * 347 
cauſe though it ſhould be once paid to C. and he thereby: ave Seifin of 
it, yer he all never have an: Aſſiſe for the Recovety of. ity beazuſe! the 
Penalty by mie Deeq is eng to A4. and bis Heirs, which! for ar E ren 
determines it | 
BZut if A. and C. 1 in this Caſe nad POSE? in a Feoffaidii of the b Co, So 
by De , reſerving, Rent to them both and ta their Heirs; and the Feoffee 
had granted that it ſhould he law ful for them and their Heirs:to diſtriim 
for 15 Regt, this had been à good Grant of a Reat- Charge to them 
both, becauſe C. being Party ta the Deed has a Remedy by. Diſtreſs for 
the Recovery of it; and when the Feoffer ithpowers C. to diſtraim on the 
Land, ſuch Grant always, ſuppoſes that the Di , which'is in Nature of 
a;Pledge, - ſhall remain in-the Perſon's Hands to wham it is given; till it 
3 by the Payment of the Fhingifor which on Was) originally 
taken. 
But where, the Hoſband. poſſeſſed of 2 Term for You in his own Cro.Car. 288. 
Right, j joins with his Wife in an Aſſignment of the Term, reſerving Rent Jon. 308. 
to him asd his Wife, and the Survivor of them, if they. ſhall ſo long Pg 
live; and if the Rent be arrear, that it ſhall bs lawful for them ah * 5 
the Survivor of them, and for the Aſſigns of the Survivor, to teelner, ; 5 faq nd, 369, 
n the Wife neither ſealed nor adivered the Deed, this Rent deter- 
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mined by the Death of the Huſband, for it could be no _ Reſerva. 
tion to the Wife, becauſe ſhe had no Intereſt in the Lan 


1 nd-to part with 
and therefore could have dd Rent · Service-reſerved to her bite of Re- 
tribution for a Thing ſhe never had in her to part with; nor can this 
amount to a Grant of a Rent- Charge to her, as in the former Caſe of 
the Feoffment it did to C. becauſe here the Wife, having never ſcaled 
and delivered the Deed, could be no £2 Med tz and chere! dey _noc 
appear to have been any Clauſe: of Diſtreſs" limited to- the Wife" bys chis 
Deed, as there was to C. jr ar of Feoffment, and/conſequent] 
it could not be good as 2 Charge upon dhe Hand; nor ig it god a8 4 
Rent · Seck in her, becauſe iſſulng out of che Term for Years it muſt in 
its Nature be a ChatteÞIntereft, for which/ no Aſſiſe lies; ieh. is th 
only Remedy after Selſin for the Recovery of rhe Rent- Seek; — 
the Executor of the Hbſband be intitted to the Nent, (thought was 
limited to them and the Survivor of them, and the Aſſigns of the Sur. 
- vivor during the Term, becauſe the IReſerotibn to the Wife Was evi- 
dently intended to create an Intereſt and Right in her to the Rent, and 
therefore ſhall not be taken a8 Words of LAmitation #gzinft the original 
+... Deſign of tbem 100 e 36 nog Hats . if bels 02 boWolly 
Hob. 130. If a Manimiakes'a Deafe:for Tests, reſeiving Reut to his Heirs; 6r 
2 Rol. Abr. makes 4 Leaſe to commence: after Hhigown Death, reſerving Rept, this 
48 6. is a Rent-Service ariſing in the Heir, not by way of new'Phrchaſe of 
2 % ſuch Rent, but: as incident t the Reverfon-geſceriding tothe Heir, and 
Co. Lit. 99 b. therefore may be releaſed by ih Rnceſtot during his Bife, whiclP it could 
213. 22 not be if it were a neu Putchaſe in the Heir; and ſo it is if the Rent 
Hard. 90, 93. were reſerved upon n Leaſe for Life or Gift im Fail; the Reaſbn is, be- 
cauſe the Reverſion deſcends from" the Aneeftor! ro ſuch Heir, and the 
Rent · Service is incident t ſuch Reverſion, and this may as well be as a 
— 5 Man that hath an Eſtate in Land may grant ſuch original Charges. 
Hob. 130. | But if the Reſervation had been made to his Son, though he happened 
Oates v. afterwards to be Heir, ſuch Refervariof is vd z for it cannot be good 
Froth. by way of Rent Service, becaoſe the Son Ras nt the Reverſion/ to which 
2 Rol. Abr. the Rent is incident at the Tirne'of the Leaſe made ; andd if the Son dies 
4 370. before the Rent commenots, it may go tea different Perſon than the Re- 
verſion, which belongs td the Heir of the Father; and ſuch Reſervation 
* Page 348 cannot be good by Way of new Grant, ® becauſe the Word - Reſervation 
wwioͤll not import a new Grant, unleſs it be made to the Perſon from whom 
8 ſuch Intereſt moves. Eee nw 20 0.008 eee, 
- Bro. Tide If an original Grant be made of à Rent, to commence after the 
Grant 86. Death of J. &, this is god for this is not like the Caſe of Lands, where 
a 1. fo 4 the Livery muſt carry the Freehold immediately, and where the Abeyance 
Palin: ns. or Want of diſtinguiſning were the! Frechold is, may be of Prejudice to 
2 Vent. 204. the Rights of others; for if the Freehold was to be granted in futuro, a 
Man that: had! brought his Precipe againſt the Grantor, after he had 
proceeded. in it a conſiderable Time, might have his Writ abated by 
the Frrehold's Veſting in a Stranger, by reaſon" of à Conveyanee made 
_ +by the Grantor before the Writ broùght; but the Grant of a Rent de 
novo is not attended. with: this Inconvenienee, for no Man can have a 
precedent Right to a: Thing which is originally created by the Grant 
Itſelf; yet Quære at what Diſtance of Time ſuch Charges may be al- 
loved to commence, whether it muſt not be after the Lives of the 
ant pe: Fa Eſſe, for if they be indefinite, they ſeem to tend to a Per- 
ne r ud. 0601 99TP C49 EQIOT., 
* BY Te of ora Rent ia Eſſe, or already created, cannot be granted to commence 
S, 86. after the Death of J. S. becauſe to ſuch Rents there may be precedent 
Plow. 156. Titles, and therefore ſuch Grants are not good; for ſuch F reeholds, by 
thus being ſplit and ſevered, do hide the Perſon in whom the Right is, 
boni | © Et -: and 
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a therefore the Party that hes Kl eee ge mon 
whom te uing h Nan. for che FT oft 5 196 125 11 ee 


- If eco, rabts: with B. that he l 
4 fix Years and BYoovenants'to pay: A. hid 
Adqiniſtratorsy'a9/-80hval Rent derſug the TER Oh 
Reſorxagion of n Rem, ſhall woc e Death of 4. b 
who has tlie Reyerſion, as a Rettibiition for the 15 be” 1 
whirh he: cannot enjoy during the Term) and the Exechitors no 4. cl 


never have any Thing by viftue ef the -ovenant, "hou. it id i 
| Words gamged c and his Exeeurars.”' 


80 if 4. makes's Leaſe, reſerving Rear to bim a bl Bebe e 
Afligns, and diet, this Rent is: detnthine) for 919 5 & ah 0 105 


it for the former Reaſon, 98 Strangers ro l 


laheritanceʒ and therefore, being r o the Profirs' of the L 
after the Expirarion'of the Ferm, cant never ave, A Right, 0 4 Refi 
tion ar-Compenſktion for them. r 

i a Biſhop leaſes for Years; reſervit be, Proj Proviſe "quod tempo 
aueh Ediſcopatus rdditus prediff " feandam 2 {dmports | Jo Bent Caſe, 
capitulo _Ecclefie catbedralis difti Epiſcapatus, with a Clauſe f Nee 10 125 221. 
theo ducoeſſot for Non-payment of Rent to, e Chapter, this is a void PANS. 
Proviſo for the Chapter being never to come Ido theSycceMon of iyhe 
es = 4 i ne "Bee Tan der een Right ene Return of Seryics, = 

ee. l 7 


I there be two Legere een y make 4 Leaſe, by Pars "ors Rol. Abr. 
Deed Boll; reſerving Rent eo one only, yet it fall enbte to both 5 but 447. 

if the Leaſe had been by Deed indented, the Reſerbition ſhould” Pate e 
been good o him only omhom. ix wy made, 4nd. the her thould damn..." 
ta 


& 51 144% \ $$ 
eaſon of the Difference is thisz. wherg t he Lene s &. 
by Deed Poll or Parol, the Rent ſhall follow the Reverſion, Which is | 


Jointly ig bat ne 1 and. de Lad rather, 1 abe Rent being ſome . 
thing in Retri van f joy 


Pm 
123 } 


given, the Jointanam to whom it is 
8 0 bucht ta be ſe iſe ESE * fue Mannes he wan of the Land © 
demiſe x. Which. FREP for the of, bis Companion as:himſelfs 
bur dete dee N they are eſtopped to claim the 
Rent i in An 


Manger tha. it is reſerved by the Deed, becauſe” tho 
Indenture F the 


each Party; and a9 Man bal E allomed ur 
NN, or NOT. * ona Dems Ah." et of | 
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* (a) Of we Continuance. ot the . and «Page; 249 
to whom to be paid; and herein of the 


diftintt Ts a, The: Wt. and rn 
of the Leſſoz: 7 ki 


CER E ged. 1 WE ik - Difference FORT Li Reſery. Colitgy. 6 6. 
arten, without mentioning any Perſon in certain to whom the 2 Rol. Abr. 
Rent ſhall be paid, and a particular Reſeryation to the Leſſor without 289, 450 


mentioning any other Perſon to whom it ſhall be paid ; for where the 8 | 
Reſervation is general, the Rent ſhall be carried over to the Perſon 

which ſhould have ſucceeded to the Eſtate, if no Leaſe had been made; 
bot where the Referyation is particular as to the Leſſor, without going 
forthery/ there the Rent ſhall. determine with his Death, though the 58. 
upon which ie is reſerved, wy till continuing ; as if A. makes a Leaſe for 
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nd dare s 6 Abs: 
he Reverſion, Which is, = i 209 
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Lach 274. hs Agra al, 458 ki of 108. this Regt, ſhall like 
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ervin a;.certain, —— yi 1 the re 55 
N 2 this 1. Reſervation ſha Il carry; the — only tuo 3 
Leſſer but even to his 5 Fa 8 Fo the. EE ES \the 
Rents reſerved a * Keep utiog ee or the Land demiſed, 
«and therefore ought, fram-;the; Nay 19, the Contract, tq be of: equal 
Duration with the Demiſe z, but if 4, had made ;a Leaſet reſerving u Cer- 
rain Rent to bimſelf, he ng thereby determined. how doog ibe Reſervation 
ſhall contique, and therefore it ſhall, never de carried Furcher than the 
* 75 E Tims the Leffor himſelf has fined ſ t. 1549 
| a hang had been made by. G. yielding "ab. pong e and 
determine 


12 Co. 35. 


8 — * Fed 5 Heirs 


t have it. becauſe. there are no 
Hens 162. Words to 75 I Heir, who, n to have the; Revenſion; and che 


a Lav 1%. - "Leflor having 5 555 95 9 h himſelf has; thereby determined it 


— 
S * 


| Mod. 216. to his own Life, for ſſigns cannot have it longer: than the Leſſor 


himſelf ſhould have A it, and theſe \ ards, hie.dfigns, cannot en 
large the Reſeryation z for if he had aſſigned, over ide Reverſton, the 
We by his own Neath, had determined ; ee. if he had: added _ the 


TRIS 


2 Rol. Abr. | 85 if the Reſervation had been, Wade 0 the Les aud bis — 


# SS. e 


480. t to 0 his Executors "4 


Co. Lit. 47. with the ife of the Leffor, 


* . 168. 8 ried over to him who 1 18 0 ee 40 the log be rt is e at 
RL bas the Heir cannot take in theſe e. la there. ate no 
. It. ths Words in the Deed to carry it to him. RAE 


Words 


1 


the Term . the'Reſervition, uberbef the Het ha)! not atk 5 5 65 ane, 5 5 i 
ſor? * n Paragtuph,/ In 350. e . ms e 


PHO 
821 5 J } (72 A 55201 
1 MICE Hey #3 — 1 * — 


zi din . ei 0158 
Co. Lit. 214. If A. makes: eke, reſerving R to ih or bis Hein, this ! 10 2 
Co. 112. pood [Reſervation during the Life of 3 Un as to his Heirs, be- 


ent. 1 goo, the Refervation-'b 4 him or his Heits in the DigjunRive, 
both cannot take it; and the Word 5 cannot be Words of Limi- 
tation, becauſe,” if they are to take at all they muſt take originally; 
for if: the Rent veſts in the Leſſor. it cannot afterwards go to the Heirs, 
for that would be contraty to the Words of the Reſervation, which 


limited qd Rent eicher to * a or his ne but not to both of 
+ Sed fu. If, them.-r 


— — «E — . 


veral Caſes, 2 Court of Equity al not give Relief eit to the — of the Paris, fa n 
the Parties chinin could not have e at T0 £ argen > 


"£7 
Rue: 
— 5 4 *. © 
6 ant SÞ 44 


„ Ch; it "hath 3 adjudged, 25 parti an "Abbas Rd — ren- 
dering Rent to bim or his Succelſor during the Term, that this Reſerv- 
ation was good to the $ Succeſſor after the Death of the Leſſor, becauſe 
here the Rent by expreſs Words is made payable during i the Conjinuance of 


Page 350 the Term, and therefore as an Incident to the Reverſion muſt go in Suc- 


5 Co. 111. ceſſion with the Inheritance; and therefore the Succeſſor of the Abbot or 
Mallorys Aſſignee of the Reverſion muſt neceſſarily have it; for the Rent being 
1 1  -- but a Retribution for the Land, none can have a Right to it but thoſe 
Sa; 0g, who would have facceeded in the See, *5 98 e. . whack. the Re- 


Vent. 1466. tribution ! is given. had never been leaſed. 


163. 4. : 
Hard. . Tenant in ſpecial Tail leaſes for OTE? 92 N 1 > him, 
Vent. 163. his Heirs and Alſigus, this Rent ſhall go with the Reverſion to - 5 ſpe. 
dial Heir in Tail, though it be reſerved to the. Heirs generally; for 
| the Word Flair ſhall be taken in n Senſe chat will beſt anſwer- the 


Nature 


— eve — pay 1 * K . ** Th Aer. 


— "fuk — bee bogs thoſe! pe, — 1471 
ed in thei Eſtate, if the Leaſe had nevet bean made, Tall ebjoy thb 
Rent, which is the Retribution given for the Went dt 'the Land Ying 5 
Dee natG min mnomgbt) | %% Yu. nia 367 e ag 260 
It there be Tenant for. Life with ſeveral Reals ono ts ſetched 300.6 (a) 
by: Limitation” of Uſes, with a Power to Tenant for Lite td maler be: 
Leaſes; who takes. 4 Leaſe, reſerving” Rent to him, his Heirs and HI. wer __ 4 
ſigns, - this is agood Reſervation, and ſuall go to choſe in Reminder? Zr 2 
for when the Tenunt for Life maltes 2 Leaſe, pürſuhnt to ſuch PGWW t 
given to him by the Settlement ſuch Veſſee deres chin. Eſtate ot E n 
the Inheritance; which before the Settlement wis e e Hej: 
and the Bertlemdut being þ by Conſtruction of Law ſubſ Eco rhe Aſtate | 
of the Leſſee; thoſe in inder tothe Tena for- I. are his Aſſignee 
to whom the Rent by the expreſs Words of the Leaſe is reſerved n 
mited aſter the Deatit of the Tenarit for Life: 11 D 
80 if the: Refervation' had been in this Caſe:to the Leſſoß and! 60 q 0. 7. 
ſon to vhom the Reverſion and Inheritance of the Band belongs 5 * 
the Term, this is a good Reſervation to thoſe in Remainder, und 
Law will, in ſuch Caſe, diſtribute the Rent acgordiag tothe: ſcverat 16: 
tereſts under the Setaement :; but my Lord Cole fays, the ſureft Way is e e 
for the Tenant fot Life to reſerve the 'Rencannuilly during ib Tn ad 4.7 
then the Law diſpoſes of it as an Incident to the Revetſio . 50H | eee 
lf a Man ſeiſed of Land on the Part of his Mother, makes a Leaſe or 051 . 
a Gift in Tail, reſerving Rent to him and his:Heirs this Rent ſhall [: 
with the Reverſidn to the: Hrirs on che Part bf the Mother, becauſe 
Nature of the: Cborradd is ſuch, that the Rettibution mould go to- n 
who loſe the Profit of the Land. the Gift or Lłaſe: oy bluodl 3. 
But if he had made . Feoffment in Pre; reſerving Rent to hi untl Co. Lit, 14 
his Heirs, the Rent ſhall go to the Heir on the Part of rhe. "Father; | 
becauſe here is an intire Diſpoſition: of tlie Land, and the Rent — 
Nature of a new Purchaſe coming into! the Famiy from“ che Grant 
af the Feoffee, and therefore yas erg che Father mall be pre · 
ferred... EI Ni eint 21 Anwo 000 11 1930-37 bi git 27 121 zit 
_ »:Jf a Man poſſeſſed of a Term for one We an des « Leaſd Vent. 161. 
for fifty Years, reſerving Rent to bim and his Heirs, this Rent deter- 


e 


mines wich his Death; for the Heir cannot have it, becauſe be cahnt 

ſueceed in the Eſtate (being a Oliattel Intereſt), to which the Rent; e EVO 

if it continues after the Death of the Leſſor, muſt belongy and the ts yo a 

Executors cannot have it, becauſe chere are no Words e it to ered 

e II r r * Ms 278 (01 135 Ig TY 6646 4255 * Ne 351. 12 * 
p86. t en lad out vic tn raw 28K 20 18047 


But if a Man ſeized of Land in Fee: ninkes'w Leaſe for Yeats res Latch gp, 
fins Rent to him and his Alligns 'deringitbe Term, this Reſervation ag” 3 
ſhall not determine by the Death of the: Leffor, bur the Rent ſhall 89 \ Vent _— 
to his Heir ; for though there be no Memion of the Heirs in the Re- f « 
ſervation, yet there ire Words: that evidently dedlate the — pee 2 Rol. Abr. 
the Leſſor, that the Payment of the Rent "thay be of equal Duration 45117. 

with the Leaſe, the Leſſor having expreſly provided that it ſhall be 
paid duripg the Term, and conſequetitly''the Rent muſt be carried over 

l be Heir, who comes into the Inheritance after the Death of the | 
. * Leſſor, and would have ſucceeded in the Poſſeflion-of the Eſtate if oo Page 351 
| Leaſe had been made; and if the: Leffor aſſighs. over his 'Reverſion, the 

nee ſhall have the Rent as incident to it, becauſe the Rent Is to 

continue during the Term, and therefore muſt follow the Reverſion, 
5 Reverſon. Leſſor made * een aa coo it hoy ogy the 884 Fa 
| Revyerlion. 0 D le vor 
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TR Gu, 4 * de adechee Lan e ed Term, tobe 
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Eliz.217. Leſſot, his Exgcutors and Aſüigne this, hy the Jocignant'of- eh 
and Butcher's Caſe, determined upon the Death uf) the 'Lef@org-andrdid 
not go to the Heir; but this Judgment hath been ſince overthtowh 


(a) .. the Authority ofs tile Caſe uf ( a Satbeverell: v.:Frogate; beeaufe the” * 


367. | ſexvacian being to the Leſſor and his R ſſigmi d ; the TOE the 
2 Lev. 13. Words Exevuſbrs and Auminiſtralors are void; cht 
Var 1. berkanee) ſuch expreſe, Words/ evidently diſcove the Latent of N 
Sacheverel v. tract, and that the dueſier agrect and bound; Himſelf t the: Faymem of 
Fregatte. the Rant dating the Kontivance- of the Domi... 3h nets 
br, n pod for: Boing Rackan, fie Flaws Tar Git nh 0 
5 | trenty-ſive) Fate reſerving Rent ta bim and e Heirs! \diring [bs 
"on che Fre hal deb Rent afftr tber Desti oß the 
ſſor. bs 9425.91 f 3165.1 503 10 eb30 ff 2 919 x» 341 vt in 505 mio; 1 5 
Cro.Car. 644 If A. grants a Rent-Char ge w * forty Years; tha Cue. of 
Darriſ v. Diſtteſt to B. and bis Geis during the Ferm. the Exernthr oh N * 
Wilſon. 3 for itduning the Term: for the Diſtreſs is ei pre ſsiy gi 
Ferm, and therefore maſt belong to the Exeayzon who! Beg 
ta The Reat- -Chacge, -beiog 2 Chatre}Incereſt; re i WEL it 7 WU 8.4 
Will. Rep. «i AT enact for eee him and his Heirs, -a(li; 
55. pl. 160. whola-Eftars to hand his Heirs. / refer ving a Rem of) 
Mtb. the Aſſignor, his Execbruts, Adebimniſſrators on Altighs, wich N Pro- 
= _— 2 viſo that upon Non: payment the Aſſignor d Ea Hes, migbæ te · enter, 
ray and dhe Aſſighee cqvenanted to pay the Rent to AH. bn Exdcunors and 
| 8 Queſtion was, Whether this Rent ſhould go to the 
Heir or EAScbtot df tin Aſigrior.?: And it wasi decreed in Equity ihat 
it ſhould go to tha Executor, as thenHRent was! reſerved/ 1 bim, aud as 
there was no Reverfion left in chr Algnor to which. the Nent cook be 
jnsident, ſo an to catry it o th Heir and it u held, that the-Core 
Hang da pay the Rent. tothe Executor and Adminiſtrator of thei/Aflignor 
was good and biniog bath in Law and Equity; and though the. Pro. 
viſe was, hit in Caſe of Non- payment of the Nent the AGgnor and 
his Heirs might re-enter, yet the Court thought this immaterial,, au in 
EFguay the Heir, in tis Caſey muſt be looked eee 5 Pruſtes for the 
Executor. #101 baggy Fix Te d mig 9 3957 iin 265 £1 73151 To 
10 Co. 127: _. If: ag Leaſe be made, te echoing: Rent at Michdobaii of tun 


_ Clan's Caſe. after, the Rent is not paid at Mirbachias, and before the ten hay ate 


Cro. Jac. 30g. 


Ca 75. expired; the Leſſor dies, the Heis, and not the Executor; ſhall: have 


Me H. 1012. the Rent; fas: thaugl/itwas/in-the Electinn of: the Leſſes to puy the 
Yelv. A Rent at Michaelmas, yet the ten Days after are the true legal Term, 


Saund. * ſo that the Rent was not legally due before that Time, and. therefore 


no Chanel, 1 S9. if the Laſſor dids on the Day on which! the Rent is to 
-: be. -peidz} after; Sunſet; od beſbre Midnight, the: Heir, and nut the 
Exenuror, Hall, ha ve the: Rent ; for it is not dur till the utmoſt Limit 
ol he Pay, which ends. not 4ill'T welve/o'Clock, though: the Time for 
- demanging: it. for Convenlencyi be ieee Tias before che Inn 


t Vide . Lets. (1 ? 4129 10 20 it, e 19282 71 11 * 3. 3 1 5005 71 <1 01 104 


352. d Ke ti r babivong ene Sv e e Gia 
25 H. purſuant o Power in big: Sits Seder) te Tracks of 
_ fevers), Parts: of bis Eſtate which were ſettled un his Wife, reſerving 
Rent payadle 41 Lac vdey and iaubdnm, and died upon Michartmas- 
d between Three and Four in tht: Afternoon, and: before Sunſet, Jeav- 
ing . his Executor; one of the Tenants paid H. his Rent, being 18“. 
oe 52 * the Morning of the Day on which he died; and the Queſtion was, as 


Wil. 4 to the Arrears due from all the -Fedants; uhether, they ſhouted go to the 
177. pl. 43- Jointreſs as incident to the Reverſion, or to B. the Executor F And it 


179. | mas decreed by the Maſter of the Rolls on the Authority of Clun's 


8 | Caſe, 
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Caſe, that they ſhould go to the Jointreſs, being incident to the Re- 2 Salk. 578. 

verſion, and to which the Heir would be intitled-in caſe. there had, been pl. = 

no Jointreſs ; bur chat as to the 18 J. Rent paid by one of the Tenants 1-09 Ne- 
to the Leſſor upon Michaelmas-day in the Morning on which the Leſſor ks ” 

died, his Honour held this to be a good Payment as to the Leſſee who : 

paid it, and that he ſhould not be N to pay it over again, but 

that B. the Executor, to whoſe Hands it came, Mebid pay and account 

for it to the Jointreſk, 5 
But where A. granted a Remt-Charge to B. for Life, payable at Lady. Will. Rep: 

day and Michaelmas, and B. died on MichailmasHay alter Sunſet; and 178. C 

it was held by Judge'Tracy at Durham Aſſizes, that as B. lived till after ». Safe. 

Sunſet, which was the legal Time for demanding the Rent, thobgh he Noe of fake 

died before Twelve at Night, that i ſhould go to the Executors,” ice Ver 

4 | >. 4% by N | wybo ſaid he 


had conſulted the Ckief Juſtice Hol# on the Point, and that upon Conſideration of all the Caſes he was of 
the ſame Opinion. 2 J 1 a 97-45%, bn cg 5 * 


7 
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A. Tenant for Life, Remainder to his Wife for Life, Sc. makes a preced. Chan. 
Leaſe at Will, reſerving Rent at Lady-day and Michaelmas, and died 555. Ear! of 
on Micbaelmas- day about Twelve o'Clock at Neon; and it was held in Sd v. 
this Caſe that his Adminiſtrator was intitled to this Rent; and herein eee 
the Court took a Difference betwixt a Rent incident to a Reverſion Will. Rep. 
that muſt go ſomewhere (if not to the Executor, then to the Heir) and 180. S. C. 
where the Rent was to go no where, unleſs to the Executor; that in the cited. 
latter Caſe if the Leſſor lived to the Beginning of that Day, at which 
Time a voluntary Payment of the Rent might be made, this would be 
ſufficient to intitle the Executor or Adminiſtrator. to the Rent, rather 
than it ſhould be loſt; for it would be ſtrange if the Tenant ſhould 


to her. * : $385k 3 $4. | . + . 
A. Tenant for Life, Remainder to B. bis Son in Tail, 4. being in Will. Rep. 


of March it was a Gift in Law to the Tenant, not provided againſt 
by any of the Acts of Parliament; and that there could be no Re- _ 
medy as to any Apportionment in Point of (a) Time either in Law or (a) Salk. 6;. 
I | | 5. 
Bas now by the 1-1 Geo. 2. cap. 19. ſe. 15. © Where any Tenant for 
« Life ſhall die before or on the Day on which any Rent was reſerved, 
« upon any Demiſe which determined on the Death of ſuch Tenant for 
Life, the Executors or Adminiſtrators of ſuch Tenant for Life may, 
“ on Action on the Caſe, recover of the ynder Tenants, if ſuch Te- 
« nant for Life die on the Day on which the ſame was made payable, the 
Whole; or if before ſuch Day, then à Proportion of ſuch Rent, ac- 
« cording to the Time ſuch Tenant for Life lived of the laſt Year, or 
* Quarter, or other Time in which the ſaid Rent was growing due, mak- 
ing all juſt Allowances.” | TH 
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* Page 353 ® (1)\ Of the Recovery and Demand of the 
een herein, + 
I. In what Caſes a Demand is neceſſary. 

Co Lit. 201. b. LIE RE the material Difference is between a Remedy by Re-entry, 
Hob. 207, H and a Remedy by Diſtreſs, for the Non-payment of the Rent; for 
33% 6, Where the Remedy is by way of Re- entry for Non-payment, there muſt 
3 ror * be an actual Demand made previous to the Entry, otherwiſe it is tor- 
Plow. 70. tious; becauſe ſuch Condition of Re. entry is in Derogation of the Grant, 
| 7 Co. 56. and the Eſtate at Law being once defeated is not to be reſtored. by any 
To N . ſubſequent Payment; and it is preſumed that the Tenant is there reſid- 
Tn SY ing on the Premiſſes in order to pay the Rent for the Preſervation of his 
Eſtate, unleſs the contrary appears by the Leſſor's being there to demand 
it; and therefore unleſs there be a Demand made, and the Tenant 
thereby, contrary to the Preſumption, appears not to be on the Land 
ready to pay the Rent, the Law will not give the Leſſor the Benefit of 
Re- entry, to defeat the Tenant's Eſtate, without a wilful Default in him; 
| which cannot appear without a Demand hath been actually made on the 

2 It is uſual Land. 1 TDI | | 5 | 


now in Leaſes "x5 Ti | 4:4 155 

to give the Landlord a Right to re-enter, if the Rent be in Arrear ſo many Days after the reſpective 

Quarter-Days on which it's payable, without mentioning any Demand to be made; in which Caſe, if an 

Ejectment is brovght by the Landlord, the Tenant cannot defend without entering into the Common Rule, 

to confeſs Leaſe, Entry, and Ouſter, which precludes him from taking that Exception. But the Court will 

ſtay Proceedings if Ejectment brought for Non-payment of Rent on/y, upon Tenant's paying Arrears. and 
Colts, by virtue of 4 Geo. 2. c. 28. which wide po, 359”. | 

Hott. 114. So if there had been a Nomine Pang given to the Leſſor for Non- 

Hob. 207, payment, the Leſſor muſt demand the Rent before he can be intitled to 

705 36. the Penalty z or if the Clauſe had been, Thar if the Rent were behind, 

TO that the Eſtate of the Leſſee ſhould ceaſe, and be void; in theſe Caſes 

there muſt be an actual Demand made, becauſe the Preſumption is, that 

the Leſſee is attendant on the Land to fave his Penalty and preſerve his 

Eſtate, and therefore ſhall not be puniſhed without a wilful Default; and 

that cannot be made appear without a Demand be proved, and that 

it was not anſwered z and the Demand in theſe Cafes muſt be made at 

the Day prefixed for the Payment, and alledged expreſsly to have been 

5 See the made inthe Pleading. $ th, VV 


Note to the 
preceding Paragraph: 


Hob. 207. But where the Remedy for the Recovery of the Rent is by Diſtreſs, 
Hutt. 13, 23. there needs no Demand previous to the Diſtreſs ; though the Deed ſays, 
Move we That if the Rent be behind, being lawfully demanded, that the Leſſor 
26% may diſtrain z but the Leſſor, notwithſtanding ſuch Clauſe, may diſtrain 
426. 3 y 
when the Rent becomes due. So it is, if a Rent-Charge be granted to 
A, and if it be behind, being lawfully demanded, that then A. ſhall di- 
ſtrain z and he may diſtrain without any previous Demand, becauſe this 
Remedy is not in Deſtruction of the Eſtate, for the Diſtreſs is only a 
Pledge for the Payment of it, and the very Taking of the Diſtreſs is a 
legal Demand of the Tenant to pay the Rent, which was all that was 
required by the- Deed ; and the Tenant is not injured by the taking of 
the Diſtreſs, becauſe upon the Tender of the Rent the Pledges are im- 
mediately to be reſtored, or a Writ of Detinue lies after the Quantum of 


the 


7 


at. 4 POT 
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Bent. 
the Rent has been ſettled in a Replevin; whereas in the Caſe of Re- entry 
ot of the Penalty, the Tenant is really injured either by the Loſs of his 
Eſtate, or the Payment of a greater Sum than the Rent, which cannot 
be reſtored upon the Payment of the Rent; and therefore he ſhall not be 
puniſhed in ſuch Caſes without a wilful Default in him, which cannot 
otherwiſe appear than by the Proof of a Demand, which was not an- 
feared by he ee e ey 
But this general Diſtinction muſt be underſtood with theſe Re- 
ſtrictions. RF; Ob Tome at kt e 
- Firſt, That if the King makes a Leaſe, reſerving Rent with a Clauſe 
of Re-entry for Non-payment, he is.not obliged to make any Demand 


* previous to his Re-entry, but the Tenant is obliged to pay his Rent for ® Page 3 f 
thy Preſervation of his Eſtate, becauſe it is be | SE 354 


MCL , 2 


neath the King to attend g Co. 56 
his Subject to demand his Rent. 4 TOY 5 Cor 34. 
Es . L Latch 28. Moor 152. Dyer 87, 88. 
1 2%. If this does not relate to an implied Demand, which 


is the Act of the Law? See infra. 


But this Exception is not to be extended to the Duchy Lands, though Moor 149, 
they be in the Hands of the King, for the King muſt make a Demand 16%, 
before he can re-enter into ſuch Lands; but this is by the 1 H. 4. which 0 Cale. 
provides, that, when the Duchy Lands come to the King, they ſhall not 
be under ſuch Government and Regulations as the Demeſnes and Poſlcſ- 
ſions belonging to the Crown, 1 5 . | | 

So if a Prebend make a Leaſe, rendering Rent, and if the Rent be Dyer 87, 
Arrear and be demanded, that it ſhould be lawful for the Prebend to #10. 
re-enter; if the Reverſion in this Caſe comes to the King, the King | 
muſt in this Caſe demand the Rent, though he ſhall be by his Preroga- PET” 
tive excuſed of an implied Demand; for the implied Demand is the At „ 
of the Law, the other the expreſs Agreement of the Parties, which the . 
King's Prerogative ſhall not defeat; therefore in Caſe of the King, if he 
make a Leaſe, reſerving Rent, with a Proviſo, that if the Rent be in Ar- 
rear for ſuch a Time (being lawfully demanded, or demanded in due 
Form) that then the Leaſe ſhall be void; it ſeems that not only the 
Patentee of the Reverſion in this Caſe, but alſo the King himſelf, whilſt 
he continues the Reverſion in his own Hands, is obliged to make an 
actual Demand by reaſon of the expreſs Agreement for that Purpoſe. | 

But if the King, in Caſes where he need not make a-Demand, aſſigns , co. 73. 


over the Reverſion, the Patentee cannot enter for Non-payment, without Moor 404. 
a previous Demand, becauſe the Privilege is inſeparably annexed to the Oro. Eliz. 462. 
* Perſon of the King. 3 | | Dyer 87. 


Secondly, Another Exception is, where the Rent is payable at a Place Hob. 208. 
off the Land, with a Clauſe that if the Rent be behind, being lawfully 2 Rol. Abr. 

demanded at the Place off the Land, or where the Clauſe is, that if the 426. 

Rent be behind, being lawfully demanded of the Perſon that is to pay it, — 1 
that then he may diſtrain; in theſe Caſes, though the Remedy be by g ,;4; an 
Diſtreſs only, yet the Grantee cannot diſtrain without a. previous: De- Hur. 23. 
mand; becauſe here the Diſtreſs and Demand being not one complicate, Cost. 
but different Acts, to be performed at different Places and Times, the 


Demand muſt be previous to the Diſtreſs ; for the Diſtreſs is an Act of 


Grace, not of common Right, and therefore muſt be uſed in the Man- 
ner that it is given. | 


Burt where the Clauſe is no-more than that if the Rents be behind, 2 Rol. Abr. 
being lawfully demanded, (without ſaying at any Place off the Land, or 426. 

of the Perſon of the Grantor) that then the Grantee may diſtrain, there Hob. 208. 
needs no actual Demand, becauſe here the Diſtreſs and Demand is but ww 3 
one complicate Act, the one included in the other, and all done at one * 
Time and Place, viz, upon the Land; for the Diſtreſs is in itſelf a lawful 


Demand, 


* 
w * E 
* LA 
p * 
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Demand, and therefore there. needs na actual Demand previous to it; 

becauſe all that was required by the Deed was a lawful Demand, which 

che Diſtrels in its Wh Natore 18... . bows 

Plow. 70. And there ſeems to have been formerly another Exception | admit- 

4 Co. 73. ted, that where the Remedy was. by way of Entry for Non · pay 

Moor 408, ment, that yet there needed no Demand, if the Rent were made 

58 „ „ payable at any Place off the Land; becauſe they looked upon the 
Cro Eliz 41 5, Pay | FF" 2 ; 

435, 536, Money payable off the Land to be in Nature of a Sum in groſs,. which. 

the Tenant had at his own. Peril undertaken to pay; but this! Opinion 

has been intirely exploded, for the Place of Payment does not change 

or alter the Nature. of the Service, but it remains in its Nature a Rent, 

as much as if it had been made. payable upon the Land ; and therefore 

the Preſumption is, that the Tenant was there to pay it, unleſs it be 

_ overthrown by the Proof of a Demand, and without ſuch Demand, 

and a Neglect or Refuſal thereupon, there , is: no Injury to the Lel- 

* Page 355 for, * and conſequently the Eſtate of the Leſſee ought not to be de- 
S Vide ante, feated. $ „ * 12 $ Li ns 

53. n. an 3 ü e IT { - 

the ſtat. 4 Geo. 2. oft, 359. | | ith -7180 $8. H<i 

Dyer 68, But when the Power of Re-entry is given to the Leffor for Non- 

 -_ payment, without any further Demand, there it ſeems that the Leſſce 

has undertaken to pay it, whether it be demanded or not; and there 

can be no Preſumption in his Fayour in this Caſe ; becauſe, by diſpen- 

ſing with the Demand, he has put himſelf under the Neceſſity of making 


an actual Proof that he was ready to tender and pay the Rent. 


Hob. 207. There is another Exception when the Remedy is by Diſtreſs, and 
2 Rol. Abr. that is, when the Tenant was ready on the Land to pay the Rent at the 
427. Day, and made a Tender of it; there it ſeems there muſt be a Demand 


previous to the Diſtreſs, becauſe where the Tenant has ſhown himſelf 
teady on the Day by the Tender, he has done all that in Reaſon can be 
required of him; for it would put the Tenant to endleſs Trouble to 
oblige him every Day to make a Tender; it being altogether uncertain 
when the Leſſor will come for his Rent, when he has omitted to receive 
it the Day which he himſelf has appointed by the Leaſe for Payment and 
Receipt; wherefore as the Leſſee muſt expect the Leſſor, and be ready 
to pay it at the Day appointed for the Payment of it, or elſe the Leſſor 
may diſtrain for it without any Demand; ſo where the Leſſor has lapſed 
the Day of Payment, and was not on the Land to receive it, he muſt 
give the Tenant Notice to pay it before he can diſtrain for it; for the 
| Tenant ſhall be put to no Trouble where it appears that he has omitted 
— )))) , 4 + 
Hob. 207. And where the Tender was made by the Tenant on the Land at the 
| Day, there a Demand on the Land is ſufficient to juſtify a Diſtreſs after 
the Day; becauſe the Demand in ſuch Caſe is of equal Notoriety with 
the Tender, and by a Parity of Reaſon the Tenant ought to take Notice 
of ſuch Demand, as well as the Leſſor of the Tender on the Land. 


Hob. 207. But if the Tenant had rendered the Rent on the Day to the Perſon 
2 Rol. Abr. of the Leſſor, and he refuſed, it ſeems, by the better Opinion, char the 
427 · Leſſor cannot diſtrain for that Rent, without a Demand of the Perſon of 


the Tenant; becauſe the Demand ought to be equally notorious, to the 
Tenant as the Tender was to the Leſſor. „ 

Hutt. 13- So if the Services by which the Tenant holds be perſonal, as Homage, 

Hob. 207. Fealty, &c, the Demand muſt be of the Perſon of the Tenant, becaule 

| this Service is only performable by the very Perſon of the Tenant ; and 

therefore a Demand, where he is not, would be improper, 


4 | Again, 


| Rent, 


* * Cy __ an 2 0%, Wor? Ss — ü SC 73 SIT, __ TINT mY OF LA 
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Again, if the Rent be Seck, and the Toke: be ready at the laſt In- Cro. Car. 508. 
ſtant of the Day of Payment to pay the Rent, and the Grantor is not 7. Co. 57. 
there to receive it, he muſt afterwards demand it of the Perſon of the +36: 
Tenant on the Lands before he can have his Aſſfſe; becauſe the Te- 427. 17 
nant, by tie Tender at the Day, has done all that was required on 1 
his Part; and, if the Grantee might have his Aſſiſe, after ſuch Tender 

on the Day, without a Demand 6f the Perſon, the Tenant might be 

made a Diffeiſor, and Damages for the Diſſeifin laid upon him, without 

any wilfol Default in hich ; but, in the Caſe of a -Rent-Charge, aftet 
dach Tender of the Tenant en the Land, the Grantee may | afterwards 
demand the Rent on the Land, becauſe be has bis Remedy by Diſtreſs, 
which is no more than a Pledge for the Rent, and this being to be 
found and taken on the Land,” the Grantee need only demand his 
Rent where he can find his Remedy which is on the frog ut ia 

this Caſe; if the Grantee cannot find the Tenant on the Land to de- bas 6 t 
mand the Rent, he may, on the next Feaſt on which the Rent 1 a 0 
payable, demand al the Arrears on the Land; and if the Tenant is : 
not there to pay it, he has failed of his Duty, and is guilty of a * wilful "AR 356 
Default, which amounts to a Denial; and that Denial being a Difſeifin | 
of the Rent, the Grantee may have his Aſiſe, and by wy Hall recover | 
all the Arrears. . ' vag dN 

But if there has bien: neither a Tender of is Rent, hor a endend of t Lit 15 233. 
the Grantee on the Day, there the Grantee may afterwards demand the 7 * 1 
Rent on the (Land; decg fe, the Tenant having omitted to do his Duty 47, N 
by a Tender on the Day, he is ſtill obliged to anſwer the jegab Demand ** 
of the Grantee, which is well made upon the Land, becauſe 4he* Rent 
iſſues thereout; for, where there is no Tender on the Day of Payment, 
the Rent is due and payable every Day afterwards; and therefore a De- 
mand in the ſame, Manner as the bay requires is ſufficientz and con- 

equently the Non- . „after a Demand 1 Rae and, ls 2. — 

ng Piles, for which 1 — 1 ** his A a 

15 A Leaſe be made ſerving Be gre for Pei mance n 
of Covenants and Paym e Tec or m 0 ſve $ : Pon Cro. Car. 76. 
amy: demanging 12 gn of th z for the ey he being g only 2 coll lateral * Hob. 8. 

curity for the; Rent, 0 no Akeration i in the Nature of, it; but it m 
555 be paid in the ſame Manner, and at the ſame Time and Place, as wo 
2 had been no Bond given; aud therefore is ſubject to the be 

vles and Diſtinctions as to the Demand. 

If there be ſeveral Things peu ad in one Leaſe, with ſeveral eferva- Vang: 7h - 
nons, with a Clauſe, that, Ma” the ſeveral yearly Reots reſerve 
hind or unpaid in Part, or in all, by the Space of one Month after any 
of the Days on which the dame ought to be paid, that then it all be 
lawful for the Leffor,” into ſuch of the Premiſſes, whereupon ſuch Renta 
being behind is or are reſerved, to re-enter; theſe are in the Nature o ß 
diſtin Demiſes, and ſeveral Reſervations; and conſequently” there 


muſt — ons Demande on 5 ts to gefeat the whole e 


- 


denies + Vide ad 


353. n. and the ſtat. 4 Geo, 2. oſt. 359. 


Allo, as to the Neceſſty of a Prank of the Rente, there is a Dif- Vaugh. 31, 
Selene between a Condition and a Limitation; far Inſtance; if Tenant 32, Trifran 
for Life (as the Caſe was by Marriage Settlement with Power to make 09 
Leaſes for twenty-one Years, ſo long as the Leſſee, his Executors or 
Aſſigns ſhall duly pay the Rent reſerved) makes a Leaſe purſuant to the 
Power; the Tenant is at his Peril obliged to pay the Rent without any 
Demand of the Leſſor ; becauſe the Eſtate is limited to continue only ſo 
long as the Rent is pads and therefore for the Non-performance accord- 

Vor, IV. | 5 E | ing 
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ing to. the Limitation, the Eſtate muſt determine; a 


ST TOI IO "AB. I. * 


| + if an Eſtate he made 
to a Woman dum ſola fl Kerit, this is a Word of Li 1 i ation which N deter- 


mines her Eſtate upon her Marriage. „3991 02 230 

Hob. 331. Note; it ſeems the betfer Way for the Leſſor to have a Clauſe of 

2 Rol. Abr. Re- entry for Non- payment of the Rept; than a Clauſe that the Leaſe. 

429 ſhall be void for Non- pay ment; becauſe, in the Caſe of a Re- entry, a. 

2 Mod. 264. Demand by the Leſſor and Non- payment by the Leſſee does not avoid, 

the Leaſe; becauſe there muſt be an actual Entry; to determine it, to 

which, as it is ſaid, there muſt be an actual Demand precedent, fo. 

that in this Caſe an actual Demand does not determine the Leaſe, hut 

only puts it in the Power of the Leſſor to avoid it; and this being, 

diſcretionary in the Leſſor, he may either recover the Rent by Action 

| of Debt, and ſo- ſuffer the Leaſe to continue; or after ſuch actual De- 

$ Vide ante, mand he may by Entry defeat it. But if the Clauſe be, that for Non- 

353. u. and pay ment the Leaſe ſhall-be. void, then if the Leſſor ſhould unadviſedly. 

the ſtat. 4 G. make an „actual Demand of the Rent, and the Leſſee not be able at. 

. peſt. 359. that Time to pay it, he has thereby actually determined the Leaſe ; 

bbbtecauſe there is no Re-entry . preyigus to determine an Eſtate already 

void fn itſelf: Yer even in this Caſe, if che Leſſor forbears to make an 

| actual Demand when the Rent is in, Arrear, , he may recover it by 

* Page 357 Action of Debt or Diſtreſs, and ſo continue the Leaſe, becavſe, theſe 

Remedies being not in Defeazance of the Grant, the Leſſor may purſue 

= without an actual Demand; but this Obſervation is to be intended only. 

3 Co. 6 of a Leaſe for Years; for in Caſe of a Leaſe for Life no Demand can 

* determinei it without actual Entry l, though the Clauſe be, that for Non- 

Vi ante payment of the Rent the Leaſe ſhall ceaſe and be vod. 
353. and the ene Pot 02 d eee 0 

mat. 4 Geo. 2. Pet. 359. | 3 ONES 
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Dyer 87, 88. One makes a Leaſe for Years, rendering Rent, 1 77 at the two 


moſt uſual Feaſts in the Year, or within a Month after each of rhe ſaid 
Feaſts, at ſuch a Place certain, with a Proviſo, that if the Rent be At- 
rear by the Space of a Month after either of the ſaid Days (being de- 
manded io due Form) that then the Leaſe ſhall be void. If the Leſſee 
| does not pay the Rent at the Feaſt-Day, but ſome T ime after within the 
+ This ſeems Month makes a Tender of it. at the Place appointed, Þ *tis doubted if 
to mean a this be ſufficient without a Tender at the laſt Inſtant of the laſt Day of the 
Tender in the Month; but it ſeems not, becauſe the Leſſor might have been there on 
238 the laſt Inſtant of that Day to have demanded it, and then for Non- 
. 1 the Leaſe will be void, and vonſequently ſuch Tender before the 
Leſſor, and ba „ TT ala or 

ne ſcarce be 19138 I - CTV 0 en 10 1 111 TEAS 3 l 
called a Tender; for ſurely the Leſſor is not bound to be there on any Day but the luſt. If it was'a Ten- 
der to the Leſſor in Perſon, and refuſed, it would be incumbent on bim aſterwands to make « Demand, 


before he could proceed to recover the Rent by Law, or avoid the Leaſe, otherwiſe he might take Adyan- 
tage of his own Wrong. | eh | apaell- wi 


{ 


$3 | 6236154. $414 7%; Dos. eee tl fort; 
Noy 145- Nicolls prayed the Opinion of the Court in this Caſe; Leſſee of Tithes 
 __ (withqut any Barn or Soil) rendering Rent, with a Proviſo, that if the 
Rent be not paid, that the Leaſe ſhould be void, Whether the Leſſor 
mould be obliged to ſeek the Leſſee and demand the Rent of him, or 
that the Leſſee ought to ſeek the Leſſor? And 'twas held that the 
. Leffee ought to ſeek the Leſſor, and that fo it had been ruled before that 
Time, as at the Peril of the Leſſee the Rent mult be paid, otherwiſe the 
Leaſe is gone. CCC 
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The Time for Payment of Rent, and confequeatly for. 4 Demand, is Ce. Lu 202. 


- : ? 


ſuch a convenient Time before the Sun-ferting of the laſt Day, as will be Bald. 44. 
ſufficient to have the Money counted; büt if the Tenant meet the Leſſor, 8 253. 
on the Land at any Time of the laſt Day of Payment, and tender the Teen 


An e 3 a 219 5 4 11 „ * Ip hk. FN 7 7 L on. KY | 
Rent, that is a ſufficient Tender, becauſe the oney is to be paid i zung. 267. 


definitely on that Day, .and therefore a Tender on the Day is ſufflcient. 
If a Leaſe is made, rendering Rent at Michaelmas between the Hours 


of One and Five in nr a Clauſe of Re-entry, and the Oro Eli. 1 


rn To ni Id Cromavell 
rinnt 1 * 9 in the Afternoon, and continues , An dreaus. 
r . 7 o) The De 


„ te rt ven; Fade C normal way be 
by Attorney. 4 Leon 179.—But the Power tuuſt be ſpecial, for ſich Land of ſuch Teiiant. Yelv 


» + # 


(a) Leſſor comes at the Day about 


\ $65 
24,44 $54 > 


. Te 
Brownl. 138. (5) Demand muſt be proved by Witneſſes. Dyer 68. muſt be made of the preciſe Sum 
due. Leon, 305. Sav. 131. e of 9160.00 poem gal +3; 3 


If a Leaſt be made; reſerving Rent, upon Condition that if the Rent Ciro. Elis. 63. 
be behind at the Day, and ten Days after „(being in the mean Time de- Voregſter v. 
manded) and no Diſtreſs. to be found upon the Land, that the Leſſor Sone. 
might re-enter; if ihe Rent: be behind at the Day and ten Days after, 
and a ſufficient Diſtreſs be upon the Land till the Afternoon of the tenth 
Day, and then the Leſſee takes away his Cattle, and the Leſſor demands 
the Rent at the laſt Hour of the Day, and the Leſſee does not pay it, 
nor is there any Diſtreſs upon the Land; yet the Leſſor could not enter, 955 
becauſe he made no Demand in the mean Time between the Day of Pay- I See ante, 
ment and the ten Days, which by the Clauſe he was obliged to do. 333. u. and 


ee 017 2 2411 3110 Pp | the ſtat. 4 G. 


: A 


4 #3. + IT; „„ 
i „ eee ec 01 16 38 big d M ber e eg aw 
23. The Place where the Demand F is to be made. page 358 
„ S dee ante, + 
2 noiihneD iw, d I mole, Well cue, c 978, we the fat. 4 Geo. 2. poſe. 359. 


2.0529 31,2 76 eee ene eee er, 1 85 : 
Here again we muſt gbſerve the Difference between a Remedy by Re- Co. Lit. 1 2 

entry and .Diſtreſs; for, when the Rent is reſerved, upan Condition that 201. 

if it be behind, that the Leſſor may re- enter, in ſuch Caſe the Demand 2 Rol. Abr. 
muſt be upon the molt notorious Place on the Land; and therefore, if 428. 

there be a Houſe upon the. Land, the Demand muſt be at the fore Door 

thereof, becauſe, the, Tenant is preſumed to be there reliding, and the 

Demand being 1 to give Notice to the Tenant that he may not be 

turned out of, Poſſeſſion without a wilful Default, ſuch Demand ought. to 

be in the Place where the End and lutention will be beſt anſwered. | 
And it ſeems the better Opinion, that it is not neceſſary to enter the Dalft. 59. 


Houſe, though the Doors be open, becauſe that is a Place appropriated Co. Lit. 2ot, 


for the peculiar Uſe of the Inhabitant, into which no Perſon is permitted And. 27. 
to enter without his Permiſſion; and it is reaſonable that the Leſſor ſhall 1 1 
go no further to demand his Rent, than the Tenant ſhall be obliged to go, Cro. Eliz. 15. 
when he is bound to tender it; and a Tender by the Tenant at the Door 
of the Houſe, of the Leflor is ſufficient, though it be open, without en- 
tering ; and therefore by a Parity of Reaſon a Demand by the Leſſor at 
the Door of the Tenant, without entering is ſufficient, 

But when the Demand is only in order for a Diſtreſs, there it is ſuffi- Co. Lit. 153. 
cient, if it be made on any notorious Part of the Land, becauſe this is 
only to intitle him to his Remedy for his Rent; and therefore, the whale 
Land being equally the Debrox, and chargeable with the Rent, a Demand 
upon it, without going to any particular Part of ir, is ſufficient, 
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Co. Lit. 203. If a Wood be let, reſerving Rent, the Demand ought to be made at 
the Gate, or ſome Highway leading through the Wood, as the moſt no- 
e e nenn ere | | 

Bendl. 55 If a Rent-Seck: be granted out of A. payable at B. the Grantee may 
Cre S del, demand it at A. and if the Tenatit be ndt there to pay ir. E is 2 Dil. 
o. Cer. 807“ ſeiſin, for which the Gtantee may Have His AfNe, and a Demand ar B. 
had likewiſe been good, becauſe that, by the expreſs A n and 

Agreement of the Parties, Was the Place where the ent wis made 
Cro.Cur.ga1. But a Demand of the Perſ6n of the Tenant is not ſufficient off the Land, 
Co. Lit. 153. becauſe the Demand is required to be made in order to an immediate 
a Payment; but no Perſon is preſumed to carry his Wealth about with him; 
that is reaſonably ſuppoſed to be at his Place of Habiration, or upon the 
Land from whence it is gathered, and therefote, the Demand of the Per- 

ſon off the Land being not ſufficient to anſwer the Intention of the De- 


mand, is uſeleſs and infignificant; 7 (oo 
4 Co. 73. If the King makes a Leaſe, reſerving Rent, the Tenant mult pay it 


Co. Lit. zol. without Demand, as is ſaiq, either to his Receiver for that Purpoſe, or 
\ ng-—0ag at the Receipt of the Exchequer, as well as if by the Words of the Leiſe 
Dyer "a the Rent had been made payable at his Exchequer, or into the Hands of 
his Receiver; but, if the Ring grants the Reverfion, the Patentee muſt 
demand the Rent upon the Land, 'becauſe that is the Place appointed 
by Law, for the Reaſons: already given, for a common Perſon to de- 
en eee ot ads bi 
2 Rol. Abr. If a Rent be reſerved, payable at the Church of S. or D. upon Condi- 
428. tion, it ought to be demanded at both Places, becauſe the Leſſte hath 
ee e Election to pay it at either Place; and therefore, to take Advantage 
of the Condition, the Leſſor muſt demand it in ſuch; Places where by his 
| own Agreement he has permitted the Tenant to pay it. 5 | 
Page 259 So if it had been reſerved to be paid at or in the Church of D. it 
: * Abr. ought * the fame Reaſon to be demanded both wirhin and without the 
_ CR... | | 
Dyer 329. in If a Leaſe be made of two Barns, rendering Rent, with Condition of 
Margin. Re- entry for Non-payment, the Leſſee tenders the Rent at one Barn, and 
the Leſſor demands it at the other, yet the Leſſor cannot re-enter, be- 
-auſe one Barn being as notorious, an conſequently as proper à Place as 


the other for the Payment, tis preſumed that the Leſſee was at the pro- 
per Place for Payment, unleſs that Preſumption be overthrown by a De- 
mand; and therefore ſince the Demand was not made at both the Barns, 
There is hothing to deſtroy the Preſumption That che Tenant was at the 
proper Place ready to pay to ſave the Condition; and if the Leſfor did 
not pron it at the proper Place, he ſhall not take Advantage of the 
Condition. a e c eee STI eee 
But however juſt and reaſonable the above Cafes and Diſtinctions 
might have been, and however neceſſary the Knowledge of them, yet 
now, e ene 1 FI 


By the 


te 4 Geo. 2. cap. 28. /eF, 2. it is enacted . That in all Cafes be- 
„ tween Landlord and Tenant, as often as one Half-Year's Rent ſhall 
ce be in Arrear, and the Landlord hath Right by Law to re-enter for 
* Non- payment, ſuch Landlord may without any formal Demand or 
Re- entry ſerve a Declaration in Ejectment; or, in caſe the ſame cannot 
<« be legally ſerved, affix the fatne upon the Door of any demifed Meſ- 
t ſuage, or upon ſome notorious Place of the Lands, &c. compriſed in 
« ſuch Declaration, which Service or Affixing Tuch Declaration ſhall 
e {tand inſtead of a Demand and Re-entry; and in 'Caſe of Judgment 
e "againſt the caſual Ejector, or Nonſuit for not confeſfing Leaſe, Entry 
and Ouſter, it ſhall be made appear to the Court by Afﬀidavir, or be 
75 2 | h pro- 
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« Yeat's Rent was due before the Declaration was ſer ved, and no ſufficient * 
Piſtreſs was to be found, and that the Leſſor in Ejectmèent had Power | 1 
tc to re-enter, the Leſſor in Ejectment ſhall recover Judgtnent and Exe- = 
« cution in the ſame Manner, as if the Rent in Arrtaf'had been legally 
« demanded, and Re-entry made; and in caſe the Leſſee, or other Per- 
« ſon claitning, under the Leaſe, ſhall ſuffer Judgment to be recovered on 


« proved upon the Trial in cafe the Defendant appests, that Half a N 


« ſuch Egectmment, and Execution executed, without paying te Rent and . 
« Arrears, with Cofts, and '#ithour filing any Bill far Relief in"Equity i 
« within fix Calendar Months after Execution executed, the ſaid Leſſte 1 
« and all Perſons clalming under the Leaſe thal be barred from all Re- if 4 
„lief in Law or Equity, other than by Writ” of Errot, provided that 187 
« -nothirig herein ſhall bar the Right of any Mottgagee of ſuch Leaſe 14 
<* who ſhall. not be in Poſſeſſion, ſo as ſuch Mort agee wiehin fix Calen- : Py 
dar Months after Execution r 1 pay all Rent in Atrear, and - Wl 
 Caſts'and Damages, and perform all "Covenants and Agreements o fl. 
, DO POW 362 "WY 
6 bx 
3 'f02 the Becovery of 1 
| | | EY” A Lg r 18 8 SN © «5 bj Ki} 
.. Of the Remedy by Diſtreſs6 Wn 1 ; 1 
I © Rent-Service, but in Caſe of a Reit- Charge it muſt be expteſly Di/re. 1 
provided for by the Deed. F/ EUPEES £5 99 B02 The Exe- 1 
| 5 2 | Fo: | | cutors of Te- - 18 
nants in Fee-ſimple, &c. of Rents, ſhall have Debt or Diſtreſs for the Arrears. 32 H. 8. c. 37,—Ex- Wi" 3! 
ception of Manors in Wales, It Je2:+—Hiſtands ſoiled in Rightzof Wives, or Tenants pur auter vie, 1 
after the Death of the Wife or c«/tui que vie, may diſtrain or have Debt for the Arrears. Id. , z. . 
Diſtreſs given for Rent - Sack. 4 Geo. 2. c. 28. ſ. 5. Crops, growing may be diſtrained. 11 G. 2. 1 
c. 19. .. 8. * Vide poſe. 360. Goods liable to Dikreſs not to bo taten in Execution without payin . 
the Arrears, not exceeding one Yeat's'Revt. 8 Anon! c. 14. -——» Ov this Statute the following Caſes 1 
have been determined : If the Money be levied by Sale of Goods taken in Execution againſt Defendant, Wi. 
who was a Tenant owing Rent, after the Landlorg' Death be and before Adminiſtration granted, the 1 
Court Will not order the heriff to. pay the Year's, | eng to the dmigiſtratof afterwafds. Maring v. Dew- Wits 
berry, T. 4 Geo. Str, 9j._——A andlord is dbtiged'to demand the Arrears befote the Removal of the Wit 
Goods, or it i too te. 757d. — — Datllag v. Hill; P. 9 Ges. 2 Cs. B. R Temp. Hardw. 255. I 
———An Exeentor has the ſame Bene ſit of the Act ate Landlord, far it is an Intereſt veſted, Chace { vs 
v. Chace,, H.: Ge 2. Fort. 359. If Goods are ſeiged on ag Extent o an Outlapry, the Land- 1 
lord ſhall not have the Goods delivered to him, though be diſtrained Pere the Rate, \ Rex v. Southerly, N Ws 
P. 1716..in Sc. Bunb. 5,-———The Landlord is ia dene tis Year's Nent withtr any Deduttion. Gore v. Fl 
Geflen, M. 12 G. Str. 643. Ihe Ground Lasdlond of a Houfe is 'tio: intitled to a Year's Rent 9 i 
on an Bxetution agsiuſt an Under! Eeſſee. Bemad's'Caſe; M. x Geo, 2. Str. 787. 0g an Out- FH 1 
lawrys: Omis, Vtiagatum, and Gadde ſeized by Proceſs ſtill Rmaiving in the SherifPs Hands, Landlord Wi | 
ſhall have 4 Year's/Reot. ., Greaves, y. D defy 10 4 6 f b. e ixcent iſſues againſt a Te- 1 
nant, and afterwards, but befpre t e Extent is Xecute the Lapdlord iſtraſts, and the Inquiſicion finds the 1 
Goods diſtrained to be iu the Poſſeſſion of the Fenant;ithe Landlord (hall not have the Benefit of the ſtat. 1 
8 Ann. Rex v. Pritebard, T. 79. Bunb. 269. —— den there are two Executiohs, the Landlord WH, 
ſhall not haye a'Year's Rent on genbl v, Dea k, Nach. N 9 ae. 7 * 1024.4. lets Land jan 
to B. at 75 /;1per Annum for one Yar ;.. fem D xa before the End 75 ays he can hold it no longer, but Wh 
defires as.much.as will feed lixteen Cows, which X op 7 lies with, a demiſes alſo the Houſe and Garden; . 
ſome Months after B. “s Goods ate” yak 5d Exteation,' no Pare of the Rent of 75 / oy paid; 4. Mall toy 
not bave the 5 J. on Motion,” aue. ab Reut under the Act, tough he proceed by Action. Cool v. { ij 
Coat, PI. 111 Gen. 2. Andr. 2v75—+==+=Qn-av; Execution: for Coſts, on judgment of Nonſuit, Sheriff 11 
cannot, after he has received Notice of Rent due, remove the Goods before he has ſatisfied Landlord one Fit 
Year's 17 unleſs the Rent paid, . Sheriff muſt quit 5 ; if he does not, Action lies againſt him; or on Mo- N 
tion the Court will order Reſtituiſon fo the Amount of the Goods ſold, deductiag Cofts incurred before No- | | 4 
tice, ' Henchett v. Kempſen, P. 2 Geo: 3. 2 Wilſ. 140.—A Bill of Sale held to amount td a Removal of 1 
Goods taken by Fieri faciar, and the Sheriff ſhall pay the Year's Rent out of the Money levied. Barnes 211. . : | 
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Vent. 
Page 266 ® This Remedy by Diſtreſs is greatly enla 42d cr a of Par. 
mY liament, which als Notice of under the Head of Diſtreſg, and 
| thergfore I ſhal} here only ſubjoin ſome Clauſes in 2 late Law, for the 
By the 11 Ger. 2. cap. 19. ſe. 1. it is enacted, That in caſe any Te- 
* nant or Leſſee of Lands or Tenements, upon the Demiſe whereof any 
<« Rent is payable, - ſhall fraudulently or clandeſtinely carry off his Goods 
to prevent the Landlord from diſtraining, it-ſhall be lawful for every 
„ Landlord, or any Perſon by him impowered, within thirty Days next 
« enſuing ſuch Carrying off, to ſeiſe ſuch Goods wherever the ſame [hall 
<« be found, as a Diſtreſs for the Rent, and the ſame. to ſell or diſpoſe of 
n; if the ſaid Goods had been diſtrained upon ſuch Premiſſes, provided 
. < that no Landlord ſhall ſeiſe Goods ſold bona fide and for a valuable 
« Conſideration to any Perſon not privy to ſuch Frau. 
And by ſe. 3. * If any ſuch, Tenant ſhall fraudulently, remove bis 
* Goods, or if any Perſon ſball knowingly. aſſiſt ſuch Tenant in fraudu- 
« lently conveying away his Goods, or in concealing the ſame, all Per- 
e ſons ſo offending ſhall forfeit to the Landlord, from whoſe Eſtate ſuch 
Goods were carried off, double the Value of the Goods, to be recovered 
 & by Action of Debt, GW. C | 
And by ef. 8. © Ir ſhall be lawful for every Landlord to ſeiſe, for a 
<< Diſtreſs; Corn and Grafs, Hops, Roots, Fruits, or other Product grow. 
ing on the Eſtates demiſed as a Diſtreſs for Rent; and the ſame to 
cut, gather, and lay up when ripe in the Barns or other proper Place 
on the. Premiſſes; and in caſe there ſhall be no proper Place, then in 
* any other Barn or proper Place which ſuch Landlord ſhall procure az 
„ near as may be to the Premiſſes, and in convenient Time to appraiſe, 


« 
* 


TY ſell, or diſpoſe of the me towards Sonntag of the Rent, in the ſame 
* Manner as other Goods may be ſeiſed and diſpoſed of z the Appraiſe- 
ment to be taken when gathered and made. 


Wag « % 


t. Seck. 210, If a Man grants by his Deed an annual Rent to J. S. in Fee, for Life 
2. | 


Lit. SeR, x 6. g 
F. N. B. 152. or for Years, and the Rent is behind, the Grantee may hring his Writ of 
6 Co. 58. Annuity againſt the Grantor, and thereby charge his Perſon; and this 


nual Rent, the Perſon granting is as well liable to the Charge as the Land, 
becauſe the Perſon of the Grantor ought to be hiable to the Payment of 
what be himſelf hath given. ne 


| Sting n THAN tt 
Rol. Abr. 226: Hence it follows, that no Writ of Annuity lies 


| for à Rent-Service, 
becauſe the Rent · Service being ſomething reſerved by the Leſſor by way 
of Retribution for the Land demiſed, proceeds not from the Grant of the 
Leſſee, the Reſervation being the Act of the Leffar, and ednſequently 
the Perſon of the Leſſee ought not to be liable to the Diſcharge of a 
TPahhing it never granted; for the Leſſee is only paſſive, and, takes the 
Lands upon ſuch Terms as the Leſſer is willing to part with it, and by 
ſſuch Acceptance of the Land agrees to the Reſervation of the Rent. 
6 Co. 58. b. It follows alſo, that if a Man deviſes a Rent put of his Land, and dies, 
| that no Writ of Annuity lies for fuch Rent, becauſe the Deviſe cannot 
take Effect till after the Death of the Deviſor, and then it is impoſſible to 
charge the Perſon. ark eder Eten Beg 56 e , 
So no Writ of Annuity lies for a Rent granted for Equality of Par- 
tition, or in lieu of Dower; for though theſe be given by the Perſon, 
— 4 . Ek 2 195 245 Hem ' yer, 


4 


* 


— pd. 


® yer, being ranted in Satisfaction of a Real Eſtate, they retain, the Na- ® Page 361 | 
ture of the Things for which they are given, and therefore not recoyer- 
able in a Perſonal Action. „ ER... - 

Gade the further Explanation hereof, vide Tit. Annuity 1 and Rent- y See e 


— 
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printing of 


| . FTTCCCCc ⁵ ᷣ⁵—ut! he Wer 
Part of this Work, by Statute 17 George 3. it is enacted, That a Memorial of all Deeds, Bonds, 
c. for granting Life | Annyities, ſhall, within twenty Days of the Execution thereof, be inrolled in 
the Court of Chancery; and that ſuch Memorial ſhall' contain the Date, Names of the Parties, Witneſſes, 
Sc. otherwiſe every ſach 


Deed, Bond, e. ſhall be void.———-Before Judgment ſhall be entered of Re- 
cord open any Warrant of Attorney for recovering any Annuity: already granted, and before Execution 
ſhall be ſued out, c. on any Judgment already entered, e. n Memorial ſhall be inrolled as aforeſaid. 
A fature Deeds for prantitg Annyities ſhall contain the Conſideration and the Names of the 
parties in Words at Length. If any Part of the Confideration ſhall be returned, or any Notes ſhall not be 
paid when due, c. the Court may order the Deed to be cancelled, c. And the AR alſo directs, That 
a particular Roll ſhall be kcept by the Clerk of the Inrollmeny, in Changery, and that every Memorial ſhall 
be trolled id Order of Time, as the fame zr brought 10 the * and the Day, Hour and Time of 
bringing Memoria hb to the Office are to be ſpeeciſſed on the Rolf. It 'alfo appoints the Clerks Fees.—All 
Contracts for Purchaſe. of Annuities with any Perſon under twenty-one Years of Age are declared void. 
Any Perſon who ſhall procure or ſolicit any Minor to grant an Annuity, Ge. ſhall be puniſhed by Fine or 
Impriſonment, c. —Sclicitors, Scriveners, c. who ſhall take more than 103. per 100 J. for procur- 
ing Money for Annuities, ſhall be puniſhed by Fine and Impriſonment, Ge. The above AR does 
not extend to any Anndity or Reat-Charge given by Will . Settlement, or for the Ad ancement 
of a Child; nor to any Anavity, e. ſecured upon Lands of equal or greater annual Value, whereof the 
Grantor was ſeiſed in Fee-ſimple, or in Tail in Poſſeſſos at the Lime of the Gram, or ſecured by the ac- 
taal Transfer of Stock in any of the publick Funde, the Dividends whereof are of equal or greater annual 
Value than fuch Annuity ; nor to any voluntary Annuity granted without regard to pecuniary Conſideration ; 
nor to any, Annuity, &. granted by any Body Corporate, or under any Authority or Truſt created by Act 
of Parliament; nor to any Annuicy where the Sum to be paid does not exceed 10 J. annually, unleſs there 
be more than one ſuch laſt mentioned Annuity from the ſame Grantor, to or in Truſt for the ſame Perſon or 
FRO. nl . fp eh ra, TRA ee gg . 
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The Writ of Affiſe lies to reſtore the Party to che actual Seiſin of that p74, Tide 
Freehold that he hath been deyeſted of, and conſequently the Party who 4/5. 
brings it muſt have at leaſt an Eſtate for Life in the Rent, and mult have 
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* The Condition of Re. entty for Non:payment of Rent was the Remedy Lit. seg. 325. 
by the antient Law, which was afterwards changed iato a Diſtreſs 3] bur is Co. Lit. 201, 
yet 4 Remedy allowable, at Law, where the .Parcy provides it by the 
Deed; as if a Man makes a Feoffment, Gift, or Leaſe, reſerving; Rent, 

with a Condition that if the Rent be behind, that ig ſhall be law ful for the 

Feoffor, Sc. and his Heirs into che Lands to re-enter z in theſe Caſes, 

if the Rent be not paid according to the Deed, the Feoffor or Leſſor 

may enter a and* hold them in his Former Eſtate, becauſe 

the Feoffment or Leaſe was not abſolute, but defeaſible by the Non- 
petfotmaner of the Cocditen. Sony 


But where a Feoffment is made of, Lands, reſerving. Rent, upon Lit. Sect. 327. 
Condition that if the Rent be behind, that it ſhall;be lawful for the 5 6 70 
Feoffor and his Heirs to enter and hold the Lands, and take the Pro- 
fits till he be ſatisfied and peid the Rent behind; this is not a Condition 
abſokitely to defear che Eſtate; but the Feoffor in this Caſe ſhall upon 
his Entry only hold the Land as a Pledge, or in Nature of a Diſtreſs, | 
till the Rent be paid him, and the Profits ſhall not go into the Account 
of the Rent, but ſhall be applied to his own. Uſe, that by ſuch Per- 
(03419 int n _ . - 6 5 ö 8 9 | be | ., ; Ception 
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Rent: 7 $8 33 42414 $4418 e | 
c 1 20 1 0 if the Condit en, that if 1 he Rent be rind, that the 
251 55 1 thall oat NY u ie de tie FP Profits anti“! 


1 ſhall go into the Account of the 1 ad conſequently, 

when the Profits regeived-are equivalent to the Arrear: > ue the Leſſer 
Ye May xe-enter: and hold : under the former Leaſe. 
Cro. Jac. 51 1» © And though Pürt of che Rent be paid him, before Re: entry, yet, if de 
4 Leon. 83. Whole be not ; farisfied,” t he may re-enter” for any Part thar is in Arrear, 
70 becauſe the Condition 18 to infgrce the Pay ment of the whole Rent, and 
| eee he N it Advantage ar: Non-payment of ay Part there. 
b of. e fix abt: 9 0 
Cro. Jac. g10, If Man 55 4 Rent-Chargd n to 7. LITE 05 and Alngns, and 


e. ſatigſed, there 
qo 


512. if it ſhall happen that the, Rent thall ind and unpaid, that then 
2 Rol. Rep. the ſaid J. S. his Heirs and Aſſigns,- tl enter into the Land, and have 
12 427- and enjoy the Rent thereof, uni! the Arrears be ful atisfied, and the 
Poph. 126, joy 1 
147. Grantor covenants to levy a Fine to 'the ſes of the fa 
3 Bulſt. 250. the Fine levied the Rent be Af treit, the. Grantee may enter into the 
Sid. 262. Land, or make a Leaſe for Years to try his. Title in Ejectment, becauſe 
N by the Fine there is an Eſtate veſted in the Conuzees to raiſe an Uſe in 
.the Grantee of the r ms Ne t is behind; and whenever 
the Rent becomes Arrear, be P e 1% that Uſe, and 
conſequently the Grantee has a 'Rig <q ” * and keep chat Poſſeſſion 
= till the, Uſe for which+it, was executed be fatisfied, and that was till the 
* Page 362 * Arrears of Rent be paid by che Perception” of the Profits; and there- 
2 fore though the Grantee's Intereſt in the Land be uncertain, (becauſe 
tis uncertain when the Rents will be paid out of the Profits) yet while 
his Intereſt remains, if, his Poſſeſſign ꝓe diſtur az or deveſted, he may 
reſtore it by Ejectment, uten is the proper Remedy to recover tbe 
Poſſeſſion; and if the Grantee, aer ver the Rent, the Aſſignee may 
likewiſe enter and traititaid a Pitle in jectmegt 3, for though the Uſe 
ariſes out of the Eſtate of the Conte 7 as Xl 9 Rent we in A hay and 
till the Rent be behind” and un aid, "there 1 is "nothing ore th an 4 bare 
Poſſibility of a Uſe, which in 1 "Natbre i is not "aint le, yet, by the 
Conveyance of the Rent, it ſhall paſs, becauſe *tis nothing more than a 


Remedy or Security, tor the Rent, ang fore ſhall attend that, into 
whoſe Hands ſoever it comes. 


| ow o. 512. And by the better Opinion it ſeem te if he Bent be Arrear 
ak before the Fine levied," yer the Fin ie | EF terwai Il. be, ſufficient 
to raiſe an Uſe in the Grantee 10 ene I d 150 70 5 "Go | 
e 


the 
of thoſe” Arreats, becauſe the Fine is, f 2 55 -By., tl 
EN ole 
Wehe i. ir 
0 Nerate? 


and both aindunt vt ic one Aſſdfance, Luc c 
have Relation to t tat Deed Res of Fo. che, Uſe of ic N 

Sid. 223, So it is, if ſoch A ent had been paoted'ro to al an od his Heir 

262, 344. anit if the Rent be beh bind and 7 en it ſhall 1. fg bi for the 


Lev. 170. - Grantee and his Heirs to enter, Ec. The Grante when the. Rent is 
Nei, Arrear, may by ſuch Proviſo eptet and. hold l « Lang o 8 h e be paid the 
| Rent by the Perception of the Pro 65 ir a. Hoes. that 


for tho 

wo 112. there was no Eſtate eve) yed, out. of "which a Uk S might; ariſe to the 
Jemett v. Stanter upon the Non- Ja Eg of the Rent, and, nd k F this Grant could 
en. paſs 110 Eſtate” to the Grantee as à N mon Law, be- 
| cCabſe e Grantee could- have no Inherſtance ee d in the ** 
when the Rent was- in Arrear for want. of L ery; nag an Eſtate for 

Tears for want of a certain Commencem pt and; Det nation; yet 3 

was adjudged, that by the Grant he had an Intereſt veſted in him when 

the Rent was Arrear 3 1 though it be an uncertain Intereſt, which for 

3 the 


ed, if after 


> SR So ves wr —— 2 — 


— i 


the Untetrainty of its Commeneement und Determination” might be 

void by the ſtrict Rules of Law, if it were granted dependent on un 

Eftate certain, yet it is gobd in this Caſe, becauſe tis erenated to àt- 

tend a determinate Eſtate, and the Non- payment of the Rent fixes the 

Certainty of its Beginbing; and che Satisfüctioh of -thE Afrears by the | 

Perception of the Profits, the End and Determination of ſuch Intereſt; 

and therefore the Granter may reduce ſuch Intereſt as it arifet into his 

| 8 by Ejectment, which is the proper Remedy tõ retover the 
Poſſeſſi on. eli 75 e — 8 (N bY n 
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This is not ſo much a Remedy for the Rec ery of Rent, as a Pe- Li. 9 5 
. nalry to oblige the Tenant to a punctual Payment; and this as well of Palm. 206. 
a Rent-Charge as a Rent - Service; and herein theſe Th gi ſeem ob- 2 Lutw. 1151. 
ſervable. EE | 1 oe 

That in Caſe of a Rent- Service or Rent- Charge, if it be granted that Hob. 82, 208. 
if the Rent be arrear, that LEN ſhall. forfeit 8.5, a Day as a. No. Browol. 171. 
mine pane, there muſt be af actual Demand of the Rent ar the Day to 2 Jon. 33. 
give a Title to the Penalty, beradſe till an actual Demand made it can- 
not appear that there was any Default or Neglect in the Tenant, and it 


* 


* - 


were unreaſonable to oblige the Tetiaht to pay fuck Penalty without a 
wilful Default; fot the Preſumption is, that he was "ready to pay the 

Rent to fave the P ena zH andi there is No Way to overtlirow that pre. | 
* ſumption bur by pf in zan actuht Deinund made, aud then if ſuch + page 363 
Demand be not anfweted by Payment, it is ebident that the Tenant bas 
wilfully neglected it; and cunſequentiy has ſubmitted himſelf to tbe 
Penalty. 2 05 1 201 0 7351 ee 260 10 l 2 "Y : 2 65 | 
But if the Rent be demänded at the Day, tid not paid, and kobſer rx. 0b. 


F 


quently | the Penalty fötfeited; as if 4 Reht be granted to AH. for Life; Hurt. 42, 114. 
a 


* 


ind; if it "ſhall be Atrear by the 8 aeg of ten Days: after the Feaſts of Het. 87. 
Payment, being” I rell demande, that then the Grantor ſhalt for: 
feit 10 . by 'way of Faid, and that then ast ſe often it Thall be lawful 
for the'Gtarkee to ditrun '; till the Rent dd Penalty be ſatisfed; by 
the Opinion of Tb if the” Gtanter dechands the Rent ur the“ End of 


1 4 


the ten Days, by which he becomes intitled to the Penalty; the Grantee 


on the eleventh Day mut "likewiſe demaad the Penalty, becauſe it is 
not due till after chef ten Days incurred; ahd the Grantor has the 
Hole Day, on which the Penalty becomes due, to pay "it; but rere 
whether the Grantee be cb dea to demahd we Penalty ufter it becdtnes 

due. Nin LS ens , Wo 80 * þ [0190] 5 BY rf) 22 i n 

But if the Plaintiff brings an Action 6f Debt, or verw for the Rent Hob. 82, 135. 
and Nomine pene, without laying in'a&toal Demand for the Rent, though 
he cannot recover tlie Petzalty for want of ſdeh Demand; yrt he mall, by 

ſuch Suit, have Judgment for che Rent, betauſe that is" veully dive; and 

ought to de paid Withdbt'aby Demand. 1 of! nan A 917? 70? 98 3 0 

Ik the Tenant; wit ic Eafgenbie wich the Rent, "aligns dver his I C70. Elis 36. 
teteſt In the Land, t feiig chat the Alügdee is chargeable with the Pe- Thur v. 
nalty for any Arrear ienrred In His: C.] Te, becaüſe the Nomins Cooimb. 


* 
= 4 > - dt % 


pee befng intended 28 n Obligation d the Tenaht te pay the Rent, Moorpl- 486. 


that Obligation, from the Nature of the Contract, muſt have Continuanet | 

fo long as'the Nen d be ; and: therefore wiidever takes the Land. 

takes it under the Chartze of the Rene,” zug eboſequently thuſt be ſubje& be 
| nb: TO $Id 30 rr . 
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ro. Elia. 895. If the Rent be deviſed without Mention of the Nomine pænæ, yet it ſhall 
Bendiſi vo paſs as incident to the Rent, becauſe whoever has a Right to the Rent 
Puuh. ovght to have. all that Securjey for the Payment of it, which was taken 


Co. Li. 16. The Nomine pzne, as an Incident to the Rent, ſhall deſcend to the 


upon the original Creation of jt. 
Heir, becauſe, being a Security ot Penalty to engage the Payment. of 
the Rent, whoever has a Right to the Rent ought in reaſon to have the 
Penalty, which is to oblige the Tenant to pay it; but the Statute of 
32 H. 8. (c. 37.) gives no Remedy for the Recovery of the Nomine pænæ, 
zs it does for Rents, becauſe the Grantee of a Rent - Charge might have 
an Action of Debt for the Arrears of the Nomine pzne at Common Law; 
for, being only a Penalty, they looked on it to be only a Chattel, ſince it 
did not grow due with every Gale of the Rent, but aroſe caſually 
upon the Non- payment of the Rent at the Day; and for the ſame Rea- 
ſon the Executors of the Grantee might have an Action of Debt, and 
conſequently there was no Neceſſity for the Statute to provide a Re- 


medy. 
6. Of the Remedy by Action of Debt, &c, and as grounded on 
ſſeveral Acts of Parliament. . 


if fad 


„ r ne SIS $0 ed wS #9” S*.*  * a%f 5 £833 


rears 3 and if the dies, his Heir caonot hays carp real Action for che Ar 

rears, for that᷑ is proper forthe Recovery of the. Poſſeſſion, which. is ſtill 

in him, nor can he have a perſonal Action, becauſe, beſides the former 
FRegsſon; it wers ahſurd to give's real-Action for the Rent running on in 
his own Time, anda perſqgel MN tion for the Atxears in the Life: time of 
the Angeſtor at the ſame Times for. it: could not be ſuppoſed to be. both 

real and perſonal Thing; for thig Neaſon alſo the Exeęutor could- have 


no Action for the Arrears, who is iptitled to the perſonal Eſtate; as alſo 


befxauſeſ the Execotor conld not intitle himſelf by virtue, of the Contract 
i ihat created tie Rent, ſipge dhe Heir was, cpgſtitutecd Repreſentative by 
the Contract, agg by Conſequemce that Repreſentation excluded all other 
Peerſons from taking. any Bageftt as. Repreſentatives, that did not come 
under that Character. 1 000.2770 2 11 11 903. mot: ore 00 36) 
$ Ann. e. 14: :, But aheſe Joconveniencies and Miſchiefs axg femedied by à late Act of 
f.4 Pazliament; by which it is provided, . That whereas ho. Actign of Debt 
| ee lies againſt-a Tenant for Life Or. Lives, for any. Arcears.,of Rent, 

« during the Continuance of ſuch Eſtate for Life or Lives, be it enact- 

ed, that, from the firſt Day of May 1710, it ſhall and may, en 

| | or 
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« for any Perſon or Perſons, * Fe! any Rent i in 5 or due u upon 
« any Leaſe or Demiſe for, Life of Lives, to bring an Action or Adtions 

« of Debt for ſuch Arrears of Rent, in the ſame Manger as they t 1 
« have dolle i n'caſe ſuch! Rent were due and reſerved. Ide a Cates 
4 Tea ts.“ a + LOWE ; 3120 — 81 * : 4 v 
Aid by the Statute of 32 2 £ le. 37. the Rceutorf of a Man ſeiſeJ Co. Lit. 162, 
eicher of a Renx-Charg e, Rem: -Service, or ent · Seck, either in Fee- Si Pi Cro.Car.47t. 
al Fee. Tail, have no\ 2 double "Remedy, given chem for ſuch Artkars, Lit. Rep. 93- 


iog of Debt or Diſtreſs; the Action af Debt ſies not Gal y 4 C0. 48, 50. 
San e han that ought to have paid {the Rent, but dgainſf his ha Vaogh, wo 
xecutors ind Adminiſtrators z the Diſtreſs runs with Soothe 1 Land is ng 
as jt c6nrinues in the Tenant's Poſſeſſion that {uffeted the R dent 10 f. run 1 in 
 Airear, or of any other Perſon clalming by or from kim, 
| And therefore, if 4 Man grants a Rent-Char E in Fe e, and. Wer: 4 Co. 
wards makes x Feoffment of the 872 out of Bis it Ci EY the 2 And. 778. 
Feoffee makes 4 Leaſe at Will, the Executors'of Grantee m 6 4 Leo. 115. 


train the Tendntar Will for any Arrears that earns 995 in the 12 ö 8 Andrew 2s g- 
of the Grantor, becauſe ſuch Tenant claims from the 'Grahtor ; ine 


evety Froffee of, the firſt Feoffee in , infinitum claims ey frac rwe 
Grantbr. 4" 11 5 

80 if the Tent lakhs a Gift in Tail, and the Dönee dies, the baue , Co. 50. 
is chargeable. with the Arrears e of. the Rent; becauſe” chough, be, claims 
| 1 Deſcent per arnam dens, yet jt is, by virtue of thee Gift made by "the 

chant. | 

Bur if Teta in Tail. 1 a Pitt in Fee, 04 og ant thi Pit. * e v1 
continvee charges the Land witk a Rent in Fee, ad 1 infeôffs be 
Icue in Tail 1 5 Ap Fo 10 as he is remitted, the.) de is chatgeible 

with none of thee Atreats'; nate , bejog 'remirres by the Peoffqrent to 


the old Eſtate-Tail, he c mo _ unde the! ſcoatinue bur, From Page 466 
oh EE PO. . * 45. 


Foy 
Adee a . geiz 4p n ee 16. ae. trams.” * Verh, erz 
el i; 1% 90 184; 52410 10164 . 4 F000 
ED 1 . if the PUREE ies without Heics,. fo that ahe Tenancy ef Co. Lit. * 
Pod to the Lord, he ſhall .not be chargeable with any. Arrears of " 
Redr-Chaige incurred ice the kiifersf theTenanty:! it 25) (0 bal... 57 
c But before theſe A iff there chäd- been Tenant. for Life; of Rene; Co. Lit. 162. 
and he dieti, Sthel Rent / being in Arrekr, his Exccutors, by the Cuno 
Law, might have an Action of Debt for the Arrears $4 for the Execu- 
rot; repreſentidg, tho Perſom of he Teſtator, ſucceeds in all his perſonal 


nnd, When tbel Rent 132Acreax at: his Death, it is: no mort than a 


ſingle eros /Diny Stic .abd:ife r6from the real Eſtate; for br ee 
which chere cam he no Remedy by teal Adion, which. recovers the: Free- 


hold of which the Poſſeſſor was. diſſriſedʒ but the Arrears of the Rent 
being no Freehold, but ap fe Chattel -or fi gle Duty, were reco- 
verable” by the Executor all other petfon aaf Things ; and "though 
the Free hold determined by che Death of the Tenant for Life, yer they 
did hot conftrugtudh Duties to ceaſe, decauſe there were no Words in 
the CDataact in fopacb ſuch a ConſtruRion upon. ; for the Contract gave 
him the intire Rent during Life, and the Act of Cod did not take it 


| 17 Fenant ene W. ter ll or. Te Fade for Yeus held Ger, yet the Leſſor 


could not diſtrain them for the Rent that became due before the Deter- 
mination of their reſpective Leaſes, though they continued in the Poſ- 
ſeſſion of the Land terwards; for when the Leaſe was determined, the 


Leſſor could not avow on them as his Tenants, claiming under a Leaſe 
chat Was ended; to remedy this It (a) is provided that whereas Tenant (:)By the ſaid 
for. auter vie 20. * for Years, or at Will, frequently hold over Statuce8 Ann. 
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the Tenements. to them, deviſed, aftet the Determination of ſoch ny 
and whereas alle, dhe Determination , of ſuch, or any other I Leaſes, no 
Dip fs car Law be made for any, Arrears. of Rent that grew due 

e Leaſes before the Determination thereof 3. it is. enact- 


5 ed, 60 « Thar it-h | and may be lawful for any Perſon, of.-Perſpns, hayin 
r apy, Rent jp. Ns - due upon agy Leaſe for Life or The hon for 

18 14 44 "Years « or at "Will ended, or detetmipe d, to ais for ſuch Arreats, 
. 00 after the e of the ſaid, e aſes, in the ſame Mas- 
2 oe ner as they, might ha ve done if ſoch 5 or Leaſes had not been ended 
«or determined provided that ſuch Diſtreſs. be made within the Space 

« of fix Calendar Nes tus after the Determination of ſuch Lek 

4 j ing the Continuanca « f ſuch Lan dlord's Title a d atereſt 5 and A 

« = Paſefſion of Aae whom ſuch, Arrears became due. 1 
4 Geo. 2. e. Alſof or the 7 285 eee Recavery of Rents | it is provided, * Thar 
ns. ce in Caſe. ay 0) Tenant, for. Lite“ or Tears, or other Nox who- ſhall 
1 4 come into Po ſeſſion, "of. any EA Se. under or Colluſion with 
4 heb Tenant, ſhia "alia hold . over after the nen of ſuch 

erm, and 5 ewand made i in writing, for delivering of the Poſ- 
« Teffion thereof, by the Perſon to whom the Remainder of Revetſion 
“ Mall belong, or, lis Agent, ſug 1 holding over ſhall pay double 
« the yearly 8/00 .of the ſa, derained, .to be recovered 
&« by Action of Debr, whereunto, the Jefen ant ſhall he obliged to-give 
& ſpecial Bail; againſt which Penalty t there ſhäll be no Relief! in He y.” 
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11 Geo. 2. And by;a Race Acc it is provided, “ That i N 100 + For | 
c. 19. « ſhall give New f his Intention to quit the P Premiſſ bad and 
| accordipgly do 18 up the Pofleſlon at te Time in Vene row 
* tained, the aid! Tenant, his Executors. or Adminiſt FR ſhall pay 


Tenant b 
1 60% the Landlord deuble the Rent Which de ſhould. atherwie her 
from Year to et paid. . OA AS 1111 4 7 
Year, is with- 
in this Statute, and able te to pay double Kev! if ke "OY not quit . giving Notice. Timmins v. 
Roauliſen, H. 5 Geo. 3. 3 Bur. 1603.— If Tenant gives Parol Notice hay be will quits it is Juf- 
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* Page 366 * And by the faid laſt mentiontd Statute it is ended, That'whett 

Geo z. die Demiſe is not hy Deed, theb Iadlord alf recover a rea ſonble 
we , Satisfaction ſot the Tenrments (a) 6ccupied:by: the Defendant,>inan 
(a) That on Action in the Caſe; far the Uf and Dœcupatioh of what was fo held 
a Leaſe at ot enjoyed ande if, in Evidence on the Tal of ſuch Action, any Pa- 


Willthe | c rol Bemiſe, oi any Argteement (nat being by Deed) whereon a certain 


woven Ge © Rent v reſerved; ballert liebten in fubh Rio en aa 
cupation ; /e- b nonſuited, but may mate E thereof as: ai en 1 


ent on, ud eee It. Uolo's W Naw 0 


Leaſe for (. Aa 20. 13862 Dota þ 20 jd loot” 
Years, Law, 3139, Salk pl. EI nt ee 55 See 3 Fele 556. pl. 1 
Fee 031 9613 110 1135 (i als 0 Danim 197 0 Hor 331 


1 0 Ad bog ab Common Law. MGAtion lay for Rent, but an Adtion 
hat an of Debt, yet it was held, that ot de ou ee i Farm, 
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herein of the Eviction of the Tmant. 
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* to Lands demifed be. exiſted from. the 7 — — 2 Rol. Abe. | 
itle Paramount, fee is diſcharged fron Payment en 

ent from the Time of ſuck Evidtion z but, aotwinh Hob. 82. © 

covery-of Eviction, the Tenant ſhall pay the Rent that bechme due 

fore the Recovery ; becauſe the Evjopent of; the Land 

ſaderation for which the Tenant-wasobliged to pay . che: Rent, f log as 

the Conſiderationcontinued, the Obligation malt be in Force ; there ho- 

ing the ſame Reaſon that the Tenant ſhould pay he Rent fot Fart ff, 

the * = foeobe whole Term if de had 'erjojed we 

Land fo 47 
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80 if a Difitifor makes u Leaks: for eas, tedtcdlg :ftene, nnd; fe 5 Kol. Abe 
terwards the Diſſeiſee enter, and (a) the Leſſre) yet the Leſſot 5 {a) "i 
| hall be accountable fur the Nent in Wand be eee becauſe: than dul 
Leſſes cunnot be taken for a Tteſpaſſer, ſince: he came into the Lands 0xfer. 1 Ld, 


under the Sanction of 1 legal Contratt; though the Hiſſaiſor * a 370. 
but u defenſible Ticde could not perſarm that Contract; however, 
was deſtroyed, and while the Leſſee had the peheeitble Emoyment;: t 
Obligition tu pay the Nont, which wn founded. on the Enjoyment; by . 8850 1 
conrinue, dad conſequently the Litfſce be dbliged 6 ibe Ree zl the! wy 
Earry' of the Diftiſee: © „ 5 9 29 Ds 2 18 
Forde ſame Reaſon, if Part atly of the Land letien be ovifted From er 198.6 
the Tenutn, foch .Evi&lor is a: of the Rent in Froportioch 10 Rol. 3 
the” Value eee At 00 a, igt 1 Fut 51 . 255 
F: yz "5 4811s mY 1266 vg8nntb A: 7d 10 BOS . 7 * 11 2 4 
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re ui ye. apf W's Rent ; ualeſs it appeltz, 5 

ae fit of Coen bed, the Libs detnifed © {0 # 

are well worth the ent reſerved upon the Lease. | 
But the former Caſes are to be underſtqod with this Reſtiiiot that 4 ths. FRY 

if the Tenant be ouſted by a Title Paramount, before the Day appointed Salk. 65. pl. i. 

for the Payment of the Rent, ſuch Eviction intirely diſcharges the Te- Wil. Rep. 

nant from the Payment of any Part of the Rent; for Inſtance, If A. 392. pl. 295+ 

Leſſee for Life, makes a Leaſe to B. for Years, rendering Rent, pay- 

able at Eaſter, and B. by Virtue of the Leaſe enjoys the Land for nine 

Months, and then A. dies, by which the Intereſt of B. is determined ; 

in this Caſe B. ſhall pay no Rent ar all, for though he held the Land for 

nine Months, yet his Leaſe being ended before the Expiration of the 

Year, (for the Rent being made payable at Eofter only was payable but 

once in a Year) there could be no Rent due by the Contract, for it was 

ier Confideration of the Enjoyment of the Land that the Leſſee was by 

the Contract obliged to pay the Rent at the Expiration of the Tear; and 


when the Enjoyment is interrupted and deſtroyed, the Leſſee ſhall noc 
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| | be obliged t to pay for what he had not; nor can there be any Fee 
| | | ment, becauſe by the expreſs Words of — Leaſe it was to be paid at 
id oer ans noa 951 
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+8ed gu. Heeg and anden 
now, as ac- 

cording to the Stat. 1 18e A. 4 
the Rent ſhall be paid to the Executo 


« FT; 
babe r mere. 


vagb. 199: © © A the Tenant is. tliſchatged from the payment af the Rent when t 
Follex. 1 1 Land is evicted byla File Paramount, ſo:by a Parity of Reaſon der a 
be diſcharged from it when the Lord purchaſes: the Fenaey; for in ſuch 
| Caſe the Lord cannot have both the Land and the Rent, nor ſpall the 
£1 i 0 1 enant be under any: tion to pay the Rent, when; the Landl, which 
was the Conſidefaticn, is reſumed by the Lord into his om Hapds 3 
and this Reſumption of Purchaſe of the Tenanc v. by the. Lord tele: | 
what the Law Bovoksicall.an Extitguiſhment of che Renft, nk 25 280 ai 
Bro. Tit. Zy- But if the Conveyance to the Lord was nat abſolute;. hut upon Con: 
ringuifoment dition, or if it were only of a particular Eſtate of ſhorter Duratiod than; 
(17) th Eſtate which the: Lord hac i the! Nent -Service j; an theſe: Caſey; tho 
* * there be an Union ef tile Tenancy, ee the Rent in the ſatne Hand, yet, 
becauſe that Unidn is but temporary, for, upon the Perfarmance of the 
Condition or Determination of beute Eſtate, the Tenant ie re- 
ſtored to the Enjoyment of the Land, und conſequenely the Obligation 
to pay the Rent revives 3 therefore be Rent in ſuch Caſe is only ſuſpend- 
N ed, and not extinguiſn ed... I bas boyorfteb zo 
11 Geo. 2. By the 11 Ges. 20 cap= 9. Reciting chat, bers any 1 Leſſor or Land- 
eap. 19 lord, having only an Eſtate for Life i iu the Land, e.: dies beſote dt on 
„the Day on which any Rent is reſerved or made payable, duch Rent er 
any Pirt thereof, i not recoverable by the Exeeutors, St. of ſuch 
hon nor is the Petſon in Revetſion intitled thefeto, any other: then 
for the Uſe and Occu ation of ſuch Lands, &c. from the Death of) the: 


42 tenants, who thereby avoid paying for the ſame ; 
= | - whereof i it is enacted, "That whe where, hy 2 Tete for Life That Ne Beto. 
dt on the Day on mbich q Hrs was ved or made payable on 40 
| Demiſe or Leaſe. Coon Lands, Ge. wh ch determined” on any: Death of 
tors ot Adminiſtrators of Tuch Tenant 
n th 855 Io of * from 
. the fam de payable,” the 
f.4 Prop Burr ent, Accord. 
pi d of hk 1 Leas br katie 


for Life ſhall and's 2 1. an 1 

ſuch; -Undertenarit or ndertenants 6 

for Life” die on. the Day 8 Whic 
NA Whole or if before' he D 175 th 
n 10g.to the Time Tuch, Tenan 
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a Rent · Charge ; för if a Man as hath'a Rent: Serviert, putchiaſes 8 ou . 
Part of the * out of which the Rent iſſues, the Reno Service is ne ; 


extinguiſhed, but ſhall be apportioned according. to the Value of SS 3 45 


10 0 A 


„5 „ ®% 


Land; ; ſo; that ſuch Purchaſe is a Diſcharge to the Tenant for ſo much of th 
the Rent only, as the Value of the Land purchaſed amdunts to; but it 
a Man has a Rent Charge, and purchaſes Part of the Land out of which 
the Rent iſſues, the whole Rent is extinguiſned. Eng. 0107 % nod 

But if the Grantor, by Deed reciting the Purthale;" had g ranted thut Co. Lit. 
the Grantee ſhould diſtrain for the ſame Rent in the Readue of the Land; N 
the whole Rent Charge had been preſerved; decauſe ſüeh Power ef DIE: 2g ns 
treſs had amountedito.d new. Grant 90475 WW; 

If a Mad grantsa Renc-Charge out of two Arai afterwards-the Co. Lit. 148, 

ranfee recoverethi one ere by Tide: Paramount the Grant, the whole b 

ent ſhall not be extinguiſhed becauſe the Law Which! gives the Rt N 
medy for the Recovery of a Man's Right; will. was edObaes the Profeeu- Horſe, 


Horſe, 


tion * ſuch Right, = depriving the: Froſecutor of d greater Profit thif Hawk, &. 
the Thing tecovered may amount to but in this Caſ@ there ſhall be bd ſhall de ex 


Apportivament, but che Grantee ſhall have'the Whole Rent after be has eie, 0% 


* vive 
recovered one Acre. 918 £97047 WOE ei bG 80 IS 4009 ron Axe 
| » Zo 
1 ; 13044 on 218: Fo. 10 3533-0348 0131099 A. * i e 11 EY Co. Lit; 149. 
cm 21K * 218381 FS. 101 9 t 8 40 IN. nag >, 1.28 8 nd goto . 8 Co. 106. | 


Ig ame Cases a Rent: Charge may be portioned by the Act of the Co. Lit. N . 
Party 3 a8 ;if the, Grantee- releaſes art of his Rent to the Tenant of vide Cro. : 
the Land, ſuch Releaſe does net. extinguiſh the whüle Rent, So if the N 2 
Grantee, gives Part of, t to 4 Stranger, and the: Tenant attorns, ſuc h don contrary, 
Grant ſhall not extinguiſh the.Relidue | which. the Grantee never parted Cuare whe- 
with, becauſe, ſuch, Releale ot Diſpaſition males nd Altefation:cin the ther by the 
original Grant, nor defeats the Intention of it, the Purchaſe of Part Statute 4 
of the Land does; for the whole Rent is fill iſſuable\ out of che whole f. v. fache 
Land, according to the original Intention of the Grant beſides, fince 92 de 
the Law allowed oß ſuch Sort of Grants, and thereby eſtabliſherl ſuch good withogt 
Sort. Property. it would havelbeen unreaſonable and! ſevere to hinder be Attorn- 

e Proprietor to make a proper Diſtribution. of it for the Promotion of Tena - =o 
his Children, or to provide for the Contingencies of this Family, which. [Thar is. 6 
were in his View. The. Objection, chat has been made to theſe Sort as to e 
of Apporcionmengs or Diviſiqns of Rent: Charges, is this, that the Tenant as Tenant. 
| thereby would, be expoſed to ſevexal / Suits and Diſtreſſes for a Thing, * By 11 Geo. 


which in irs INE Creation was intire and recoverable. yer” one ae -Arcora 5 uy 


Avomry. ..., 3 1 9 0 SS] Tis 4 to A 2 1 N N 74 N by Tenants, 
* arts ag |; unleſs made 

in confi, gubllce of ſome J Jud ment at Lie, or Decree | or Order of a N Equity, or made with the 

'Privity nd Conſent wp et acer, of to any Fe after os, e is become forfeited, aro 
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Page 369 And if a Rent-Charge may partly be aſſigned by the Grant of tho 
Cro. Eliz. Party, much more may Part of it be extended for Ne che 
| 4 NOR ha > wy x A Nita ofitlie Law; ep tec ne Fs thereby, 
ben, - wjghqut dig Attgraraent;;poſtbly. madg liable, go ſeveral Sig Js Bil 
treſſes, yer it in face . avo 1 à punctual Perfarm- 
ance of his own Grant. 5 eisen in FIAT 
10 It is next to be conſidered, whether a Rent -Service, incident to the 
Rol. AB. Reverſion, may he apportioned by the Grant of Part of the Reverſion; 
234. and it feemms formerly te have been doubred whether opon fiich Grant 
Cro. Eliz. thete could be any Apportionment ? or whether the Whole Rent ſhould 
| G51, 851- nat be extinguiſhed and loſt ? for finde the Neverſion and Rent incident 
2 e thereto, were intire in their Creation, they thought it hard that by the 
8 Ce. 79. M Act of the Leſſor they ſhould be divided, and thereby the Tenäht made 
Dy. 360 - liable to ſeverel Actions and Diſtreſſes for the Recovery of them; but 
Hob. 177. this Conception wat too narrow and abſurd to govern Men's Property / 
13 Co-57:5%- long 4. for if I make a Leaſe. of thres Acres, reſerving 37. Rest, 4 | 
16 „ may. diſpoſe. of the whole Reverſion; ſo may I alſo of any Part of it, 
ng, « is Thing in its Natusg ſevetable, and the Rent, as incident to 
e Neverſieon, may he divided g hecauſe that being given in Retii. | 
bution for the Land, oughe frem the Natute of it 0 be paid to thoſe 
ud are t have dhe L. and upon the Expiration of the Leaſe; und hence 
it is, that the Rent paſſes incidenuy unh: tha Reverſion without any ex- 
pra Mention of it in the Grants, but the Tenant has realty nd Prejudice 
| from ſuch Grant, becauſe it is in his Power and: his Doty: to prevent the 
..._ , ſeveral Suits and Diſtreſſes by a punctuat Paymedt of the: Revit ; and 
wdhemfore he qught get to complain. of a Miſchief which be has wilfully 
 - brought upon hamfelf ; beſides that formerly ſuck. Grants could not takt 
Effect vitheut the: Awornment and Conſent of the Tenant; bat on the 
'  -* Other Hand it would be extremely ptejudicial, if upon ſuch Grants the 
Rent ſhould nat be agportioned; becauſe then the Leſſon cuuld not but of 
his Property make 4 Froviſſon fat his] yaunger Children, or anſwer the 


x 


Contingencies of his Family which are in Vier.. 
Coo. Bltiz. And upon this Reaſon the Apportionment of Rents had been carried 
637. 65t- a Step . farther; as if A. poſfeſt of a Term for 20 Years, leaſes it for 10 
Ardes u- Mato Years, referving;4db Rem; and afterwards A. deviſes"267." of the Rent 


hins. 


Roll, Abr. | #0 three of his Sanz:equally to be divided; this isn goed Depiſe, and 
24. each of the Sons ſhall have. an Action of Debe fer hiv third Pare, though 
NE 1,737: the Reverfion, to:which: the. Rent was originally incidehr,” remaim fin- 


Cto, Eliz. tite 3 for there in nothiaꝶ ia the Nature of che Fhing to hinder: fuck a 
734,72  Dividon oo Appartonmeats rette Tenant ori 40 gen the Rent, 
=” theiſeverat Actionsiare a Miſthiefwhiehlhe brings on himielf, and which 
me mighr and ought to haue prer ent... 
7 Ce. 23 HA. fhiled in Fer of ont Acre, and poſſeſſed of a Term for Team 
Ae. Cafe. in anorher grant Rent out ef both do N in Pee? BY takes à Leaſe 
Co. Li. 10% · d. Grant of dhe Leaſehold: re, the Rent halt” not thereby be fuf⸗ 
nn pende d. 0k OH audi eee @ eee eee 
Oe. Lit, 18. a. If Leſſae far Life or Years; furrendery Part, er if he commits à For- 
ol. Ahr. feiture of Part, by makiug a Fvoffment er doing Waſte; tile Rett ſirall 
—.— 1. be.zpportioned;, becauſe che Rent is a Retribution for the Land, and 
13 Co. 38. therefore muſk neccfſicily:ceaſey actording to the Froportion of the Land 
Moorpl 53. rnſum ed ate iin ee ee 
Co Lit. 148. b Where the Leſſor takes a Leaſe of Part of the Land, or enters Wrög- 
Bro, Tit. Ex- fully into Part, there are Variety of Opinions, whether the intire Rent 
aeg, ſhall. not be "ſuſpended during the, Continuance of ſuch Leaſe or, tonioss 
48. Rot, Ar. Entry; and in the laſt Caſe it ſeems to be the better Opinion asd the 
1 Cb. z. ſetiled Law at this Day, that the Tenant is diſcharged from the Payment 
Co. 135. Of the whole Rent till he be reſtored to the whole Poſſeſſion, that no Man 
Pollex. 142, might be encouraged to injure or diſturb his Tenant in his Poſſefſion, 


144. 2 whom 


ein Ct 


Vent. 277. 


— 


. *** Far! as. * FA as _ COT.) 


* whom by the Policy of the Feudal Law he ought to protect and Page 370 
defend. . TP 0 eier S nie en 291 10 N 
But there is no Colour of Reaſon why the whole Rent ſhould be pollex. 141, 
ſuſpended, when the Lord or Leſſor takes a Leaſe of Part of the Land, to 143. 
becauſe here is the Concurrence of the Tenant, Wh by” his own Vent. 176. 
Act and Conſent parts with ſo much of the Land as is redemiſed, and . 4 
thereby ſuperſedes the former Contract as to that Part; but ſince the 3 
Obligation to pay the Rent was by the firſt Contract founded upon 3 Keb. 5 
the Conſideration - of the Teriant's enjoying the Land, that Obligation o . 
muſt ſtill continue on the Tenant ſo far as it is not cancelled or re- _ I 
voked by any ſubſequent Contract between the Patties,” and conſe- 3%. 3. 56, 
quently the whole Rent ſhall not be extin uiſhed by ſuch  Redemiſe ; 57. and the 
but the Tenant ſhall pay Rent in Proportion to the Land be enjoys, following 
becauſe the Obligation of the -firſt Contract muſt ſubbiſt ſo far as the "ar 2 4 
Tenant enjoys the Conſideration which firſt engaged him in ſuch 10 be Law. 
Contrac . ONUS Dig 23 30-995 7 4ST. EF QB DIERS?f | 
. A ind 1b 299114 Co. 52. b. 


Co. L. 148. b. 
BY x Wo 7; TO nt cut od: | 
9 Co. 134. Bro. Tit. Extiagzifomerit 48; andiper Hale Ch. J. if the Tenant upon ſach Re-demiſe re- 
ſerred a Rent, no Part of the Rent reſerved upon the firſt Contract ſhall be ſu ſpeaded. Vent. 276. 


174 
* , 


F. ” 
£4 
am 


0} 4 4. #4 


2. In what Caſes they may be appottioned by the Act of Law, 


In this Place we are to. conſider, whether the, Tenant ſhall pay the 
whole Rent, though Part of the Thing demiſed be loſt and of no Profit 
to him, or though the Uſe of the Whole be for ſome Time Jnjer cepted _ 
or taken away without his Default; and here it ſeems extremely reaſon- 


Xx - = 


able, that, if the Uſe of the Thing be intirely loſt or taken away from the 

Tenant, the Rent ought to. be abated or apportioned, becauſe the Title | 

to the Rent is founded upon this Preſumption, that the [Tenant enjoys N 
the Thing during the Contract; and therefore if Part of the Land de Fr 
ſurrounded or covered with the Sea, this being the Act of; God, the 236. 55 
Tenant ſhall. not ſuffer by it, becauſe the Tenant without his Default | 
wants the Enjoyment of Part of the Thing, which was the Conſideration 

of his paying the Rent; nor has the Leſſor Reaſon to complain, becauſe 

if the Land had been in his own Hands, he muſt have loſt the Benefit of 

ſo much as the Sea had covered. | VCTF | 


s 4 13 


If Part of the Land be . burnt with Wild-fice, that ſhall make no 
Abatement or Apportionment of the Rent, becauſe the Uſe. of the Land _ Abr. 
is not thereby taken away, and the Land may be again reſtored to its 8 | 
former Fertility by the Care and Induſtry of the Tenant. made of Land 


NOW HEY with a Flock 
of Sheep, and all the Sheep die, Quære whether the Rent ſhall be apportioned. Dyer 56, — When a 
Houſe was burnt down, Tenant liable for the Rent. 2 Ld. Rayw. 1477. 5 ITS 


b — — SHO 
. 1 os TEEN cas, 
YN IE en Rds N — 


If A. ſeiſed of one Acre in Fee, and poſſeſſed of another for Years, Rol. Abr. 
makes a Leaſe of both, reſerving Rent, and dies, the Rent ſhall be 237 
apportioned with the Reverſion, and the Heir and Executor ſhall have 

_ each his Proportion. . 3 „ 

So if a Moiety of a Reverſion be extended by Elegit, the Rent ſhall Rol. Abt. 
be apportioned, and the Leſſor ſhall till enjoy Half the Rent as incident 237. Cam- 
to the Reverſion that remains in him. | Y belPs Caſe. 

So if a Huſband leaſes for Years reſerving Rent, and dies, the Wife l. , 
recovers a third Part of the Reverſion, ſhe ſhall have the ſame Proportion ,,. 
of the Rent; for in all theſe Caſes the Law diſtributes the Rent as it dil- 
poſes of the Reverſion. | 

If Part of the Lands deſcend on the Grantee of a Rent-Charge, the |. f __ — g 
Rent ſhall be apporgioned according to the Value of the Land; for Rol. gg | 

Vol IV. | 9 1 the 236. S. P. 
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, * the . in this s Cale is perfe&ly paſſive ad conours not 40 
Page 371 of his to ROO" the n x 7 by pp 
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Vent. * This is pragerly the Buſiwes. of 40 ury, who upon 185 1 uf. 

Rol. Abr.237, fered are to judge of the Value of the Land purchaſed by the Lord or 
Leſſor, or aliened by the Tenant, according 10 the Statute Quin empire, 
Fc. from wheace it is eaſye them to compute how much is due from 

1 "he Tenant for the Reſidue af the Land in his Hands. 
Vent. 76. This may be done von a. Plea, of of Nil aevpt pleaded by by the Teuaut, 
" © becauſe when Iſſue is joined 99 ſuch Pier, die . e-Buſineſs of the Jury 
do determine whether avy Thing and how much is due; andi this is done 
with regard to the real Value of the Land remaining in his Hands, and 
not with regard to the Quantity of it. 


vent. 76% So the Tenant may in bis leading ſer forth de Valöe of the Land 


purchaſed by the Lefſof, and char the Rent ought to be apportioned or 
abated in Proportion to the Value thereof. 


| Hedgeſtim v. But the Rent ganngt be, apportioned - upon a Fechter becauſe the 
Thornborough. Judges only determine what. is e oY ch Caſe, but the Value of 


wa 


| the Land never comes in Quetion.? : 
2 Iaſt. 503, If there, be Lord and Tenant by Fealty, and 20 8. Rent, the Lord 
Rol. Abr. 237. pyrchaſes | two Acres, and then iſtrains for 18 f. Rent, ſopp oling the 
Rent to be ar e according to the Quzntiry of the Land," the Te. 
nant ares and the Lord brings his Affe, Ar 177 Tenant leads Nut 

Tort, the ecoghitors of the thall extend t he Land ee d 
the real Value; 8 the Jury upon View of tht Land are c pible of 
judg ing of the Value of each Acre; and therefore if they gude the two 
A0 E. lie ed of Fe Value than the Reſt, they may apportion i the Rent 
' - raccordin ly, an& give the Lord but 16s. for the remaintn eighreen 
Acres; and though the Lord demanded more chan his Due, yet he mall 
recover what in uſtice he oüght to have, becauſe it were unreaſonable to 
expect the Lord ſhould: exactly Judge of the Value of the Land, and 
conf uently! wo ſevere to put him to the e of a freſh Syit for t ſuch 

Itake, 
2 Inſt, 504. But in this Caſe, if 4 Lord 8 leſs 90 his Due, ke ſhall vor 
recover more than he demanded, -betaufe the Court muſt, Sire Judgment 
py 15 cotreſpondent to the Right of the Demandant. 

5 Mod. 214. But if in Debt or Covenant the Landlord Gerit Toi more Rent than 


Tomb. 365. is due to — he my THAT the Overplus, and take W for that 
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| Replevin a and d Avovry. 


at 1 8 — —— _— 8 1 
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” (4a) The Sort and neſcription thereof. 


EPLEVI N is a Redeliveting to the Gd, by the Sberib, 

his Cattle or Goods diſtrained upon any Cauſ 5 vpon Surery 

that he will purſue the Action againſt him that diſtrained; and 

if he purſues it not, or if it be adjudged againſt him, then he 
who took the Diſtreſs ſhall have it goons and for that Purpoſe may bare 
a Writ of returno habenda. 

» Page 373 * Replevnisa Writ, and oſually granted | in Caſes of Diſtreſs, und i is 

Co. Lit. 145. a Matter of Right; fo that if a Man grants a Rent with Clauſe of Diſ. 
treſs, and grants further, that the Diſtreſſes taken ſhall be irrepleviſe- 
able, yet may they be replevied; for ſuch a Reſtraint is againſt the Nature 
of a Diſtreſs, and no private Perſon can alter the common Covrſe : of the 
Law. ans ,Q 

2 Bendl 84. In this Writ or Adtion both che Plaintiff and b are called 

Co. Eliz. 799. Actors; the one, i. e. the Plaintiff, ſuing for Damages, and the Avowant 

2 Mod. 149. or Defendant to have a Return of the Goods or Cattle. 

Carth. 122. That the Avowant is in Nature of a Plainriff, appears, 1ſt, from his 

6 Mod. 103. being called an Actor, which is a Term in the Civil Law, and ſignifies 

Yelv. 148. Plaintiff; 2dly, from his bein intitled to have Judgment de r8turno ba- 
bendo, and Damages as Plaintiff; 3dly, from this, that the Plaintiff might 

lead in Abatement of the Amory, and conſequently | ſuch Avoyry, muſt 
| «i in Nature of an Action. 3311 

Plow, 263, The Avowant being in Nature of a Plaintiff, need not aver his Avowry 

28 boc paratus eſt verificare, more than any other Plaintiff need aver 
is Count. och 0 

2 Inſt. 330” An Avowant being an Actor, mall not have a Protection caſt for him 
more than any other Plaintiff. 

Cro.Eliz.g30, But tho an Avowry be in Nature of an Action, yet one Tenant in 


That an A. common may avow for 5 Cattle Damage Fn. 
vowant ſhall 2 | vas | 
not have a Decem tales. 2 Bendl. 26. "x PE 


* on 
Py 8 


1 N. 7 Ar 88 * —_ 


+ 'Tis Dalia not Bend, * there fad, ow e tall n not . 2 8 tals it be aGen 1 not De- 
fault in the Plea, notwithſtanding he be Actor; but if the Avowant purchaſe the Yexire facias, there he 
ſhall have a Decem tales. A Tales my be granted at the os Tre of the ea 1 bo, An. c. 9. why 
then ſhall not an A hays f. HP $8 9 


Cd. Lit. 14 5. b. 


» Sj 


—_ 


Carth. 74. Replevin i is an Action Founded. on the ig, and different from & 
Yelv. 148. Treſpaſs. - USE cc #8 | 1:40 BYE 

Hob. 16. 

Ero. Eliz. 799, (a) Different ſow a Writ of bande. Can. ce 14, a ne 218;—DBren 
from Detinue. Winch. 26. | f 


Fineh's Law. In- Resb lt! is held, that when in the aaa in Rigi the Title 
316. & wide of the; 1 Lands is broaght in Queſtion, it is then a real Action; but if 


2 wy otherwiſe, that it is a Perſonal one; but this Diſtinction has of late 1 
(5) In the _ and it is now;(b) held, chat as no Lands can be recover 


Cute of Baton this Action, it cannot with any Propriety be conſidered as a real A * 


v. N 2 though the Title of Lands may incidently come in Queſtion, as it may 


51 1 do in an Action of T or even of Pebt, which are Actions merely 


. on oe Tp 


0 
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(B) The different Kinds of Replevins ; and 
herein of Replevin by Writ at Common 


Law, and by Plaint 62 Act of Parlta- 
ment. | | | 


EPLEVIN may be either made by original Writ of Replevin co, Lit. 145: 
at Common Law, or by Plaint by the Statute of Marl. (52 H. 3.) F. N. B. 69: 
cap. 21. | 

By this Statute, it is provided, Thar if the Beaſts of any 
« Perfon be taken, and wrongfully with-holden, the Sheriff, after 
« Complaint made to him thereof, may deliver them without Lett or 
« Gainſaying of him that took the Beaſts, if they were taken out of 
<« Liberties; and if the Beaſts were taken within any Liberties, and the 
« Bailiff of the Liberty will not deliver them, then the Sheriff for De- 

e fault of thoſe Bailiffs ſhall cauſe them to be delivered.” 

* The Miſchiefs before this Act were the great Delay and Loſs the“ Page 354 
Party was at by having his Beaſts or Goods with-holden from him; as 2 Inft. 139. 
alſo that when Cattle were diſtrained and impounded within any Liberty 13 Co. 31. 
that had Return of Writs, the Sheriff was obliged ro make a Warrant to 
the, Bailiff of the Liberty to make Deliverance; and there was another 
Mifchief when the Diſtreſs was taken without and impounded within the 
Liberty; to remedy which, | 1 EL 

By this Statute the Sheriff, upon a Plaint made unto him without faſt. 139. 
Writ, may either by Parol or Precept command his Bailiff to deliver Keb. 205, 
the Beaſts or Goods, that is, to make Replevin of them, and by theſe Dalt. Sh. 430, 
Words ( Poft querimoniam fibi fac) the Sheriff may take a Plaint out of 

the County Court and make Replevin preſently, which he is to enter in 

the Court, as it would be inconvenient and againſt the Scope of the Statute 

that the Owner, for whoſe Benefit the Statute was made, ſhould tarry 

for his Beaſts till the next County Court, which is holden from Month to 

Month, And by this Act the Sheriff may hold Plea in the County Court 

on Replevin by Plaint, though the Value be of 20 l. or above; and yet 

I Actions he ſhall only hold Plea Where the Matter is under 40 5. 

Value. | EDS | W NG. 


By the Words 'of this Law, Si averia capiant, Vicecomes poſt querimo- Cum. 


niam ſili falt deliberare paſſet ;, fo that it becomes the Sheriff's Duty upon wy 
ſuch Complaint, by Parol or by Precept to his Bailiff, to replevy them, | 

which Precept may be given before any County Court; but ſuch Plaint 

is afterwards to be entered, and as holden in Cam. by the Party who made 

the Camplaint,, and not by the Sheriff. [Sed qu? | 


1 PX » 
— — * 
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(C) Replevins, out of what Courts, and by 
what Authozity they. iſſue; and herein of 
the Power and Duty of the Sheriff, 


* 


RE PLEVINS by Writ iſſue (a) properly out of the Courts of . 


X. A and C. BS. at Weſtminſter and are returnable into ſuch = 125, 
J Cn Writ in the 
| bin Cinque Ports, F. N. B. 67. Rey. Brev. 79. 
201102 7 As to the original Writ of Replevin, ſee paſt. 378. (E). 
Vol. IV. 5 K Replevins 
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| (a) Replevin Courts of Lords of Manors, may by Preſcription hold Plea in Reple- 


Dyer 245. F. N. B. 68. 


the Marſbalſea Court. 10 Co. 74. —Nor in the Court. of Canterbury. 3 Keb. 573.—— Whether to 


Property be- 


cannot be tried but by Writ, Co. Lit. 145. b. 1 Brownl. 167. V ide 3 Com. Dig. 293. See peſt, 381. 


4 H. 6. 30. And though the Sheriff may grant Replevins by Plaint, and may pro- 


| R when the King 9 is Party, or the Taking is in Right of the Crown, 


 Replevin and Avowry. 


pu EY 


Bro. Rep. pl, Replevins by Plaint are made by the Sheriff by Force of the above. 
40. mentioned Statute of Marleb. (52 H. 3. c. 21.) by which he is directed, 
Co. Lit. 145. upon Complaint made to him by the Party that his Goods or Cattle are 
: Inſt 139. diſtrained, to command his Bailiff (which may be by Parol or Precept) to 

make Deliverance; and which Plaint may be taken at any Time, as well 

out of, as in Count. e 3 
Carth. 380. Alſo it hath been agreed, that the Hundred Court, and (a) other 
lies by Platt „in, and fo may incidently have Power to replevy Goods or Cattle taken; 
in London. ; | | . , 
2 Lil. Reg. but that, it ſeems, myſt be by Proceſs of the Court after a Plaint entered, 
557. but not by a Parol Complaint out of Court. 
— But where | * Dh 1 | 
on a Pluries to the Sheriffs of London they return the Cuſtom of the City, that Replevin ought to be 
made in the Sheriff's Court there, and not by the King's Writ, and an Attachment was granted; for the 
cannot ouſt the King's Courts of their Juriſdiction by their Cuſtoms, though confirmed by Act of Parliament. 
By the Uſage in Northamptonſbire, in the Abſence of the Sheriffs, Bai. 
If, Ec. the Frankpledge may make Deliverance by Replevin, 2 Inſt. 139,——Replevin does not lie in 


the Court of Hallifax. 2, 3 Keb. 550. | | 


* Page375 And therefore where in Treſpaſs for taking, &c. the Defendant juſti- 
2 Salk. 580. fied that the Place where, &c. was a Hundred, and Time out of Mind 
pl. Mod. 2-2, bad a Court of all Actions, Replevins, Sc. grantable in or out of Court, 
Seis. 674. and that a Replevin was granted to him by the Steward out of Court, 
" Virtute cujus, Cc. the Queſtion was, if good or not? And the Reaſon of 
Carth. 380. the Doubt was, becauſe the County Court could not hold Plea in Re- 
Ld. Raym. plevin at Common Law; but were enabled by the Statute of Marle- 
ay Arps bridge, which extends not to the Hundred Court, which is a Court de- 
8 rived out of the County Court; but per cur. clearly, ſuppoſing they may 
— them in Court, yet they cannot preſcribe to grant them out of 
ourr. i „ 
Carth. 381. The Sheriff is obliged to grant Replevins in all ſuch Caſes as they 
are allowed of by Law; and the Officer, who takes the Goods by virtue 
of a Replevin iſſuing for what Cauſe ſoever, is not liable to an Action 
of Treſpaſs, unleſs the Party in whoſe Poſſeſſion the Goods were claims 
Property in them; and note, that in all Caſes of Miſbehaviour by the 
Sheriff or other Officers, in relation to Replevins, they are ſubject to 
the Controul of the King's ſuperior Courts, and punifhable by Attach- 
fore the She- ment for ſuch Miſbehaviour. | | 5 
riff, be may JETS: | | e ; 3 2 | 
return it upon the Alias Replevin, and thereupon a Writ de proprietate probanda iflues ; for the Property 


+ 1f the De- 


fendant claims 


2 H. 7. 6. ceed thereon in the County Court, yet if any Thing touching the Free- 
Co, Lit. 145. hold come in Queſtion, or ancient Demeſne be pleaded, the Sheriff can 
proceed no further; nor can any ſuch Proceedings be carried on in the 
Hundred Court, Court Baron, or any other Court claiming a Juriſdic- 
tion herein by Preſcription. | | | & 


Brown. 33. in theſe Caſes the Sheriff is to ſurceaſe. 
[See Madox. | 92 5 * 


Exch. 672. | £17 0240, 35 dts, ir 
9A . lies againſt the King if Goods be in his Hands. Per Hide to the Lords, 3 Ruſh. 1361. 
; | | FF 


T. 12 w. z. It was ruled in the Caſe of one Bradſbaw, that when an Act of Par- 

in C. B. liament orders a Diſtreſs and Sale of Goods, this is in Nature of an Exe- 

Bradhhaw's Caſe. Ek | * „ : ; 0 ; 
e i rene e e ee e ee, e e ee cution, 
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o ee — 4 


Replevin and Avowry. 


cution , and Replevin does not lie; but if the Sheriff grants one, yet 
it is not ſuch a Contempt as to grant an Attachment againſt him; and | 
Powell Juſtice ſaid, he remembered a Caſe in the Exchequer, where a Diſ- Yide 14 Cat. 
treſs was taken for a Fee-Farm Rent due to the King, yet upon Debate G 12 
in the Court no Attachment was granted, though it was in the King's | a Replevia 
Wo bs | | My „ does not lie 
| : „for Goods 
ſeized by Warrant of a Juſtice of Peace, upon a Conviction for Deſtruction of the Game, &'c. Semb. 
2 Mod. Ca. 208, 9 ——Replevin does not lie for Goods diſtrained for a Fine impoſed on an Officer by 


Commiſſioners of Land-Tax; and if he takes out Replevin it is a Contempt, and an Attachment will be 
granted, Rex v. Oliver, T. 1717. Bunb, 14. — Replevin does not lie for Goods diſtrained on a Con- 


viction (for 1 Rex v. Monkhouſe, P. 16. G. 2. Stra. 1184.——And if the Under -Sheriff 


grants it an Attachment go againſt him. Thid. 


And for the greater Eaſe in bringing Replevins and as a Duty in- 1 & 2 P. & 
cumbent on the Sheriff, it is enacted, by the iſt and 2d Ph. & Mar. M. c. 18. 
cap. 18. That the Sheriff ſhall at his firſt County Day, or within two 
« Months after he receives the Patent, deputèe and proclaim in the Shire- 

« Town four Deputies to make Replevins, not dwelling above twelve 
« Miles diſtant from one another, in Pain to forfeit for every Month he 
* wants ſuch Deputy or Deputies 5. to be divided between the King 
e and the Proſecutor.” “ ; FRO A FO DOTY YE 


p 5 
4 8 MF * "JOE 8 — 8 2 4 P 2 1 9 y » . = 


- Pooceedings againſt them. 


— «4 


o Of the Pledges in Veplevin, and the 


oy 


T1 THEN the Sheriff makes Replevin, he ought to take two Kinds 2 Init. 346. 


of Pledges, Plegii de proſequendo, by the Common Law, and Dalt. Sh. 433. 


Plegii de returno habzndo, by the Statute of Weſt. 2. (13 Ed. 11 Bat. 1.) Hutt. 77. 
cap. 2. by which it is provided, © That Sheriffs or Bailiffs from thence- + 
« forth ſhall not only.receive-of the Plaintiff Pledges for the purſuing of 
„ the Suit, before they make Deliverance of the Diſtreſs, bur alſo for 
the Return of ® the Beaſts, if Return be awarded; and if any take. 
* Pledges otherwiſe he ſhall anſwer for the Price of the Beaſts, and the 
« Lord that. diſtrains ſhall have his Recovery by Writ, that he ſhall re- 
<« ſtore to him ſo many Beaſts or Cattle; and if the Bailiff be not able to 
s reſtore, his Superior ſhall reſtore.” .“. 115 e 
In the Conſtruction hereof the following Caſes have been ruled, and 
JJ U ( TE TOTO ==” 
That if the Sheriff returns inſufficient Pledges, he ' ſhall anſwer ac- Co. Lit. 145. 


Page 376 


e cording to the Statute ; for inſufficient Pledges ate no Pledges in Law; 2 Inſt. 340. 


and ſuch Pledges muſt not only be ſufficient in Eſtate," viz, capable to 10 Co. 102. 
anſwer in Value, but likewiſe ſufficient in Lay, and under nd Incapa- 
city; and therefore Infants, Feme Coverts, Perſons outlawed, '&c. are 
not to be taken as Pledges, nor are Perſons Politic, or Bodies Cor- 
ate. , ; T6 i652 444 „CCC. $07 29. . 3-3; 


joined and found, it was moved, if they could be pur in by the Court T. 4 
after Verdict; and the Court held they e notwithſtanding the ſaid + 
Statute of em. 2. (13 Ed. 1. ff. 1.) as before that Statute the Court 


In Replevin the Sheriff does not retiin"any Pledges, and after Ifue Noy 166. 8 
1. 


might take Pledges on the Omiſſion of the Sheriff; - and 4 Diverſity was 

takes between Pledges for proſecuting, which were at Common Law, and 

pro returno habendo givemby this Statute; and the Court held, that though 
9 8 5 5 vpon 
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Jon. 378. reſerved on a Leaſe, and that the Defendant delivered t 
S. C. Moyer out taking Pledges 3 to which the Defendant pleaded, that the Plaintiff 


a -Replebin and Avowry. 15 


upon the Default of the Sheriff he was ſubject to the Actions of the 
Party, that yet the taking of Pledges by the Court did not make the 
Judgment erroneous. 5 „ 

Skin 24. A Replevin by Plaint was ſued in the Sheriff's Court in London, and 


1 


pl. 9. Pledges were found de returno babendo fi, &c. this Plaint was removed 
10 Show 421. according to their Cuftom into the Mayor's Court, and after into the 
«$88. © 


Cond, 1. 2. King's Bench by Certiorari, and there Oyer of the Certiorari. being de. 
4 Mod. 56. manded, the Party declared in B. R. Upon this a Return awarded, and 


8. C. nw an Elonga returned a Scire Facias went againſt the Pledges in the 
| c 


riff's Court of London. Upon a Demurrer the Queſtion was, whether 

this Caſe being removed by a Certiorari, the Pledges in the inferior Court 

are diſcharged, or whether they remain liable to be charged by this Scire 
Facias? The Court was inclined to be of Opinion, that the Pledges are 
not diſcharged, for the Miſchief that might enſue, for then the Plaintiff 
might bring a Certiorari, and the Defendant would loſe his Pledges; and 
3 on the other Side, they doubted whether the Principal be in Court but 
See pet, at his Pleaſure, and that he is not demandable, and cannot be nonſuited; 
382. Div. 5. hut afterwards at another Day it was adjudged, that the Pledges were 
not diſcharged. Re 3 ie fits e 

Cro.Car. 446. - In caſe the Plaintiff declared, that he diſtrained for 2 103. Rent, 
e. Cattle with- 


Ls Be. in the Replevin delivered to him 37. 105. for Pledges, which he ac- 


werly, cepted; and on Demurrer the Court held, that Pledges being to be 

| found to anſwer the Party, if he had good Cauſe of Avowry, and to 

de anſwerable for the Amercement to the King, if he be nonſuited; or 

if it be found againſt him, the taking of Money or a Pledge was not 

lawful; and that altho' he might take Money for Pledges, yet he ought 

not to accept leſs than the Plaintiff's Demands ; pn which Account the 

Cautt likewile: held the Plea vicious; but they agreed, that if the 

Mayor had taken but one Pledge, (if he had been ſufficient) it had been 
+ On a Sfr, well enough. r... 15 1 

Facias againſt 


a Sheriff for not taking Pledges, he muſt plead ad idem. Hayn v. Bigg. Fort. 331. 


Id. Raym. But it hath; been adjudged, that a Bond taken by the Sheriff, condi- 
27% v 686. tioned that if the. Party applying for the Replevin ſhould appear at the 
Blkin . next County Court, Cc. and proſecute his Action with Effect, and 
Criſſop. ſhould make Return of the Thing replevied, if Return ſhould be ad- 
* Page 377 * Judged, and fave the Sheriff harmleſs, &c. mas. goed in Law, and 
; agreeable to the Intent of the Statute of Marleb. (52 H. 3. c. 21.) which 
requires Pledges or, Sureties, of which Nature the Obligors are; and 

- this Method of taking Bond inftead of Pledges was ſaid to be of antient 
lage and that in the old Books Plegij ſignified the ſame. as Sureries ; 
aaäancd that there being a proper Remedy on ſuch Bond, it differed from the 
apoye Caſe, in Cro. Car. of taking a Depoſite or Sum of Money; but the 
ourt agreed, chat i Common Law this Bond had been void, becauſe it 
wilbe n ta ſavefthe Sheriff harmleſs in making Replevin by Plaint, which 

he cguld mot haye done before. the Statute of Marleb.  — | 


4 


* 


Party makes & Return, be, forfeirs bis Bond ; for, though be had Judg- 
ment in the Court, below, yet. the, Words, if be proſecute bis Suit cm- 
mcd, &c. extend. to the Proſecution of the Wit of Error, which is 


| Cant : . of, in apy e, 38 the Condition of the Bond i, 
ow. 4%. If be proſecute. his Suit comumence 41th. Effect in the Court f 4 
dg mob Relrns Br. la an be lr beg Les, i happens, © 

e hath, Judgment in the Court, below, which is after- 
| wards _revecis on. a Writ of Error. in B. R. in ſuch Caſe, unleſs the 
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Part of the Suit commenced in the Court below; and; in this Caſe, the | 
Taking ſuch Bond was held to be (a) lawful, and ſaid to be the common (a) Fitzg.158. 
practice. Forteſe. Rep. 

| | | 209, 210, 

In Debt upon a Replevin Bond taken by the Sheriff, conditioned that Comb. 228. 
if C. B. appear at the next County Court, and proſecute with Effect Lane v. Foulk: 
for Taking, Sc. and make Return, Sc. if Return be adjudged; and 
ſave harmleſs the Sheriff, &c, then, Sc. the Defendant after Oyer 
pleaded, that at the next County Court, tent; tali die, he did appear, 
and proſecuted, c. until it was removed by Recordari, and did ſave 
harmleſs the Sheriff, but doch not ſay, that no Return habend' was ad- 
judged z and upon Demurfer the Court inclined for the Plaintiff z for 
the Detendant ſhould: have ſaid, that no Return was adjudged at all; 
and tho* he proſecuted to the Recordari, yet Return habend* might be 
adjudged afterwards ; and'the Condition goes to any Adjudication of 
Return. TIE 7 3 | | $ In Debt 

| 3 on a Reple- 
vin-Bond, it is a bad Plea, that Defendant appeared at the County Court; lie muſt follow it. wherever 
removed, to the End of the Cauſe. Anon. Fort. 209. Nichols v. Newman, P. 3 Geo, 2. Fort. 361: 
Ann Debt on 2 Replevin-Bond, that he had performed all Conditions is a bad Plea; he ſhould plead he 
did indemnify; Lutwwydpe v. Jameſon, M. 4 Geo. 2. C. B. Fort 210 If Debt is brought on a Re- 
plevin- Bond for not proſecuting in County Court with Effect, and Plaintiff replies, he (preſent Defendant) 
removed it by Recordari into C. B. and was there nouſuited;- the Replication is well, Yaughan v. Norris, 
T. 8 Geo. 2. Rep. Temp. Hardw. 137. | | ; 


An Action was brought upon a Bond in Replevin to proſecute his Carth. 519. 

Suit with Effect, and alſo to make Return, Fr. the Defendant pleaded, Duke of Or- 

that E. G. did levy a Plairit in Replevin in the Court before the Steward vnd v. Bierly. 

of Weſtminſter, and that afterwards, and before the Suit was determined, . 

viz. on ſuch a Day, Sc. E. G. died, per quod the Suit abated; the 

Plaintiff replied, quod bene et verum eſt, that E. G. levied ſuch a Plaint 

againſt the Defendant, who immediately afterwards exhibited an Engliſb 

Bill in the Exchequer agaioſt the Plaintiff in that Suit, and by Injunc- 

tion hindered the Proceedings below until ſuch a Day, Sc. on which the 

faid E. G. died; ſo that he did not proſecute his Suit with Effect; and 

upon a Demurrer to this Replication the Defendant had Judgment; for, 

per Holt, Ch. J. this was a Proſecution with Effect, becauſe there was 

neither a Nonſuit or Verdict againſt E. G. 5 | RED 
In an Action upon a Replevin-Bond Common Bail ſhall be filed. Salk.99.pl. d. 
There are two Sorts of Pledges, Plegii de proſequenda and Plegii de Ld Ra 3 : 

returno babendo; the Pledges of proſecuting were at Common Law, but 278. r 5 

| thoſe de returno habendo were appointed by Weſt. 2. (13 Ed. 1. ſtat. x.) Per Holt, h. 
cap. 2. by which Statute an Action lies againſt the Sheriff, if he omits E 

to take Pledges, or if he takes thoſe that are inſufficient; for, the cg 1, 2. 

Party may have a Scire Facias againſt the Pledges, where the Suit is m_ | 

in any Court of Record; and though, in the County Court, Cc. a 

Scire Facias will not lie againſt the Pledges, becauſe theſe are not Courts 

of Record, and every Scire Facias ought to be grounded on a Record, 

yet there the Party may have a Precept in Nature of a Scire Facias againſt | 

the Pledges. . 3 3 | | # 

An Action on the Caſe was brought againſt a Sheriff for taking in- « 5 

ſufficient Pledges upon a Replevin; 1 which he pleaded Not de i 0 * Page 358 


a Verdict being found againſt him, and Judgment given thereon in the 499. fl 2 4 


Court of C. B. on a Writ of Error in B. R. it was objected, firſt, that M-12 G. 2. 
an Action on the Caſe was not the proper Remedy; 2dly, ſuppoſing *%* v. 
ſuch Action lay, that there ought to have been a Scire Facias firſt ſued _ wir 
out againſt the Pledges, As to the firſt the Court held, that the Party 
diſtraining has by the Statute of #/zfm. 2. (13 Ed. 1: ft. 1.) an Intereſt in 
Vox, IV. "9 the 
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Replevin and Avowry, 


the Pledges, and if the Sheriff omits to take ſuch, or, which is the ſame 
Thing, takes inſufficient ones, he is aggrieved, and conſequently intitled 
to his Action. 2dly, That tho" a Scire Facias may be brought againſt 
the Pledges, yet it does not follow from thence, that an Action does not 
fie againſt the Sheriff; and ſuch Scire Facias, which is only to certify 
the Sufficiency of the Pledges, is the leſs neceſſary in the preſent Caſe, 
> Inſufficiency being ſet forth in the Declaration, and found by the 
erdict. SY 83 | 
And for the greater Security of Perſons diftraining for Rent, it is 
enacted, 97 
11 Geo. 2. That Sheriffs, and other Officers having Authority to grant Reple- 
c. 19. . 23. & yins, ſhall in every Replevin of a Diſtreſs for Rent take in their own 
* Names, from the Plaintiff and two Sureties, a Bond in double the Va- 
clue of the Goods diſtrained, (ſuch Value to be aſcertained by the Oath 
* of one or more Witneſſes not intereſted, which Oath the Perſon grant- 
<« ing ſuch Replevin is to adminſter) and conditioned for proſecuting the 
Suit with Effect and without Delay, and for returning the Goods, in 
& caſe a Return ſhall be awarded, before any Deliverance be made of 
<« the Diſtreſs; and ſuch Sheriff or Officer taking ſuch Bond, ſhall, at 
« the Requeſt and Coſts of the Avowant or Perſon making Conuzance, 
e aſſign ſuch Bond to the Avowant, &c. by indorſing the fame, and at- 
© teſting it under his Hand and Seal in the Preſence of two Witneſſes, 
* which may be done without any Stamp, provided the Aſſignment be 
. « ſtamped before any Action be brought thereon ; and if the Bond be 
<« forfeited, the Avowant, c. may bring an Action thereupon in his 
t own Name, and the Court may by Rule give ſuch Relief to the Parties 
* upon ſuch Bond, as may be agreeable to Juſtice z and ſuch Rule ſhall 


have the Effect of a Defeazance.” 


* — 


(E) Ok the Writs 02 P2oceſſes in Replevin : 
And herein, 


1. Of the original Writ of Replevin: 
p. N. B. 60, ＋ERE original Writ of Replevin iſſues out of Chancery, and neither 
70. it nor the Alias Replevin are returnable, but are only in Nature 
Dee. pl. 313, of a Juſticies to impower the Sheriff to hold Plea in his County Court, 
31t. where a Day is given the Parties; but the Pluries Replevin is always 


Inſt. 139. . , 1 2 | 
Salle W 4p with this Clauſe vel cauſam nobis. ſignifices, and it is a returnable Pro- 


That it is Cels. ä 
uſual to take 15 | 
out the Writ and Alias and Pluries at the ſame Time. Dalt. Sh. 273. 


If a Pluries Replevin be returned in Michaelmas Term, that the De- 
fendant claimed Property, and after Nothing is done, nor any Appear- 
ance nor Continuance till Eaſter Term after, at which Term they ap- 

* Page * peared and pleaded, and Judgment was thereupon given; tho' no Con- 
ge 379 ey - 8. 5 
tinuance was between Micbaelmas and Eaſter, yet this is not any Diſcon- 
eee, * tinuance, becauſe there is not any Continuance till Appearance, for the 
Parties have not any expreſs Day in Court, and where there is not any 


Ludlow. 8 © — 
Moor 403. Continuance, there cannot be any Diſcontinuance. 
S. C. ad- 1 . f | 1 

Judged, that the Plaintiff may have a Writ 4 proprietate probanda without Continuance of the Replevin, tho' 
it be two or three Years after, becauſe by the Claim of Ptoperty the firſt Suit is determined, The 
| — 5 


L 
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The Pluries Replevin ſuperſedes the Proceedings of the Sheriff, and 18. Raym. 
the Proceedings are upon that, and not upon the Plaint, as they are 617. 
when that is removed by Recordari; and tho? there is no Summons in 

the Writ, yet it gives a good Day to the Defendant to appear, and if 

he does not appear, then a Pone iſſues, and then a Capias. 


. 


Capias and Proceſs of Outlawry lies in Replevin; for, when on the 6 Mod. 84. 
Pluries Replegiari fac the Sheriff returns Averia elongata, then a Capias 
in Withernam iſſues, and on that's heing returned Nulla bona, a Capias 


iſſues, and ſo to Outlawry.—Capias and Proceſs of Outlawry in Reple- 
vin were given by 25 E. 3. c. 17. | 


2. Of the Withernam. + IA 
| Com. 3 V. 148, Ce. 
2. If on che Plaries Replevin the Sheriff return, that the Cattle are p. N. B. 

eloigned to Places unknown (a), Cc. ſo that he cannot deliver them to () On N 
the Plaintiff, then ſhall iſſue a (5) Witbernam directed to the Sheriff, com- Returns made 
manding him to take the Cattle or Goods of the Defendant, and detain by the Sheriff 
them till the Cattle or Goods diſtrained are reſtored to the Plaintiff; and, * — 
if upon the firſt Viibernam a Nibil be returned, then an Alias and Pluri IM. 


; es Dale. Sb. 276. 
Replevin ſhall iſſue, and ſo to a Capias and Exigent, e 5 The Be. 


N | | | | . Tivation of the 
Word, and that it is a Repriſal of other Goods in Lieu of them that were formerly taken, a 
with-holden. 2 Inſt. 141. | | | 
The Writ of Withernam ought to rehearſe the Cauſe which the Sheriff F. N. B. 69, 
returns, for which he cannot replevy the Cattle or Goods; ſo that it does 73. 
not lie upon a bare Suggeſtion, that the Beaſts are eloigned, Cc. 
If upon the Withernam the Cattle are reſtored to the Party who eloigned 2 Leon. 174. 
them, yet he ſhall pay a Fine for his Contempt. 5 
Cattle taken in Withernam may be worked, or if Cows, may be milked , Leon. 220. 
for the Party hath them in lieu of his own. Lan ha e 
| gin, 
And as the Party is to have the Uſe of the Cattle, he is not to have Owen 46. 
any Allowance or Payment made to him for the Expences he has been at Cro-Eliz.162, 
in Maintaining them. | | 3 Leon. 235. 
Scire Facias againſt an Executor, reciting that where Replevin was Paſch. 27 
brought againſt his Teſtator for a Cow, and Judgment againſt him de Car 2 in B. R. 
returno babendo, which was not executed, that he ſhould ſhew Cauſe Why S v. 
he ſhould not have Execution. The Executor pleads Plene adminiſtravit, cen. 
upon which the Plaintiff demurred; and Mid Juſtice faid, that upon 
the Judgment the Cow is in the Cuſtody of the Law, and therefore he 
ought to have Execution; but the Doubt is, becauſe the Replevin is de- 
termined by the Death of the Party; yet, by him and Rainsford only, 
being in Court, the Plaintiff ſhall have Execution, for the Defendant 
cannot be prejudiced z for, if the Sheriff return Averia elongata, he ſhall 
not have a Withernam but of the Goods of the Teftator ; or if there are 
no Goods of the Teſtator, the Sheriff can take nothing, but ſhall return 
Nulla bona, and then the Plaintiff hath his ordinary Way to charge the 
5 if he hath made a Devaſtavit; and it was adjudged for the 
Plaintiff, 8 | 
. ſues a Replevin, E. removes it by Recordari into the King's Bench, Page 380 
the Plaintiff does not declare, and upon that a Return awarded to H. 
upon which the Sheriff returns Averia elongata, and then a Withernam %; v 


Webb v. 
was awarded and executed; and now the Plaintiff comes and prays he Hind, pM 


5 ſaid, that the 
Courſe of B. R. is contrary to that of C. B. 


may - 


nd eloigned or 
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1 


may be admitted to declare; and prays a Deliverance of the Wither- 
nam? and it was teſtified by the Clerks, that upon the Plaintiff's Sub. 
miſſion toa Fine for not declaring; and that's being impoſed upon him 
by the Judges, he ſhall have Deliverance of the Withernam ; and a 
Fine of 3 s. 4 d. being accordingly impoſed on the Plaintiff, he then de- 
clared, and had Deliverance. | | | Ly 
Ld. Raym. If upon an Elongata returned the Sheriff's Cattle ate taken in Wither— 
614. nam, yet upon the Defendant's Appearance, and pleading Non cepit, or 
claiming Property, the Defendanr ſhall have his Cattle again; and if 
bie plaintiff they are eloigned, a Withernam againſt the (a) Plaintiff; for, if the 


and Defendant Property or Taking be in Queſtion, there is no Reaſon that the Plaintiff 
may have a ſhould have the Defendant's Cattle. | 
Withernam, 4 


Bro. Tit. Withernam, pl. 17. 


Ld; Raym. The Withernam is but Meſne Proceſs, and cannot be an Execution, 
> og _ becauſe it is granted before Judgment. 


2 Salk, 582. | ps 
3. Of the Writ of Second Deliverance. 


2 Iaſt. 340. At the common Law, if the Plaintiff in the Replevin had been non- 


ſuited either before or after Verdict, the Defendant who diſtrained ſhould 
have had Return, but not irrepleviſeable; ſo as the Plaintiff after Non- 
ſuir might have had as many Replevins as he would, which was vexatious 
and miſchievous; for Remedy whereof the Statute of Wieſt. 2. (13 Ed. 1. 
ft. 1.) cap. 2. reſtrains the Plaintiff from any more Replevins after Non- 
ſiuit, but gives a Writ of Second Deliverance. 
2 Inſt. 341. And if in ſuch Writ of Second Deliverance the Plaintiff be nonſuited, 
or if the Plea be diſcontinued, or the Writ abates, or if he prevails not 
in his Suit, Return irrepleviſable ſhall be granted. 
2 Rol. Abr. If Defendant in Replevin has Return awarded upon Nonſuit of the 
435. Plaintiff, upon which he ſues a Wrir de returno habendo, upon which 
Wrir the Sheriff returns Averia elongata per querentem, and upon this a 
Withernam is awarded, and upon the Withernam the Defendant has 1s 
Cattella to him delivered of the Goods of the Plaintiff, and thereupon the 
Plaintiff ſues a ſecond Deliverance ; he ſhall ſue it for the firſt Diſtreſs 
taken, and not for the Withernam ; and this appears by the Nature and 
| Form of the Writ of Second Deliverance. + | 
Dyer4t. If a returno habendo be awarded to the Sheriff after a Writ of Second 
Dalt. Sh. 275. Deliverance prayed by the Plaintiff, this is a Superſedeas to the re/urno 
habendo, and cloſes the Sheriff*'s Hand from making any Return thereto ; 
and if the Sheriff will not execute the Writ of Second Deliverance, the 
Party has his Remedy againſt him, | | 
Plow, 206. This Statute of Weſtm. 2. 13 Ed. 1. ſtat. 1. gives the Writ of Second 
(3) That the Deliverance out of the ſame Court, where the firſt Replevin was granted, 
Writ of Se. and a Man cannot have it elſewhere for if he may, then he ſhall (5) vary 


cond Deliver- from the Place limited as to this by the Statute. 
ance cannot | „ 0 

vary from the firſt in Tear, Day, Place, or Number of Beaſts. Bro, Tit. Second Deliverance (3). But 
if the firſt Writ was of a Heifer, the ſecond may be of a Cow, as by Preſumprion it may in that Diſ- 
tance of Time grow to ſuch. 26H. 8, pl. 7. | 


Page 381 In Replevin the Defendant avowed, and the Plaintiff being non- 
Salk. 95. pl. 6. ſuited brought a Writ of Second Deliverance, whereupon it was moved 
to ſtay the Writ of Inquiry of Damages; & per Curiam, this is a Super- 
Palm. 403. ſedeas to the Returno habendo, but not to the Writ of Inquiry of Dama- 
Latch 72, ges; for theſe Damages are not for the Thing avowed for, but are given 


by 


| Reptevin and/Avowry. 
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6 


and Trouble the Avowant pas bf IS ee a m * 
Error of a ] udgment 1 in C, B. in a ond Deli Eras, 18 ro. fee | 
rer in Pleading the Error aſfigned 9 44 eie W TE Wit Newman v. 
of Second Deliverance certified, and 1 1 nullo_ ef erratum - 
it was moved not to be materia], cau le at is 11 75 
the Partles had ora and pleaded to it byg i 4 1 70 : X 
reverſed for that Cauſe for there ought to Nx I if, if it d vary 125 „ flat 
the Declaration in the Replevin, it ſhall be 458d. . ee 
No Second Deliverance lies after a] adgment; upon 4 Demurrer, ; ot a Lill. K. 
after a Verdict, or Confeſſion of the Avowry; but in all theſe Caſes the 457- 
Judgment muſt be entered with a Return irrepleviſcable; but upon a 
Nonſuit, either before or after Evidence, à Writ of Second Deliverance | n 
will lie, becauſe there is no Determination of the Matter, and there a 
Writ of Second Deliverance lies to bring the Matter in Queſtion but 
in the Caſe of a Demurrer and Verdict the Matter i is determined by Law; 
and in the Caſe of a Confeſſion i it is determined by the Confeſſion | 1 the 
Party. il yd nnaslk 2 5 1 % 2; 
If the Plaintiff's Writ W he may have a-new Wrig, and is 11 pot "EY 122, 
to his Writ of Second Deliveranſſmmgeee ot 1 pl. 85. | 
Note, by the 17 Car. 2. cap. 7. that i in an, Avon for, Rent the Writ 214. Ne. 1 
of Second Deliverance is taken away. 5 
If the Plaintiff in Replevin be iy a for Want of delivering a Vent, be. 
Declaration, if it happened. thro'-any. Cauſe that would haxe intitled him 
to a Writ of Second Deliverance, as Sickneſs of the Perſon employed. 
Sc. the Court will order the Defendant. to;accept of a Declaratiem  on.. 
Payment of Coſts ; otherwiſe. the Plaintiff: woyld be remedileſs,- the Wi 
of Second Deliverance uw taken "ou * "ys 17 Car. 2. cap. 7. 


1 „ TIES „ 914 07 
4 Of che Wric 4. Phi ee, and. a. th e of, | 
Property. 5 


0 


If the Defendant in Replevin claims Property, che Sheriff cannot pro- Co. 

ceed ; for Property mult be tried by Writ; and in this Caſe the Plaintiff b. 
may "have the Writ de Proprietate probanda to the Sheriff; and if it be 4 N. B. 77. 

found for the Plaintiff, then the Sheriff is to make Deliverance ; z ik for Ga. 173. 

the Defendant, then he is to proceed no further; but as this is 4 an 392. 

Inqueſt of Office, if it be found againſt the Plaintiff, he may have a : 

Replevin to the Sheriff; and if he return the Claim of Property, yet 

ſhall it proceed in the C. B. where the Property ſhallbe put in "I0ac and 

finally tried. 

None but he who is Party to the Replevin mall a * Writ < 14 H. 4 2 
Proprietate probanda; ſo that if upon a Replevin the Beaſts of a Stranger 2 Rol. Abr. 
are delivered to the Plaintiff, ſuch Stranger, being no Party to the * 431. 
plevin, ſhall not have this Writ. 

The Sheriff is to return the Claim of Property on the Pluries 8 Reg. 83. 
which Time the Writ de Proprietate Prebande. does not Anne for it recites on 595+ * 
the Pluries. 

The Writ de Proprietate probanda is an Inqueſt of Office, and tho n Date. Sh 74 
Sheriff is to give Notice to the Parties of the Time and Place of exe- 
cuting of it. 2,0 

If the Defendant 4 Property i in Replevin the Plaintiff may have „ Pac 382 
the Writ de Proprietate probanda without Continuance of the Replevin, Moor 403. 
tho' it be two or three Years after, becauſe by the Claim of TOI the 
firſt Suit is determined. | | 

Vor. IV. e If 


Lit. 145. 


by the PET of 212k, 1 8, 1 9, 50 Compehlatioh. FR Wh: bt . jon a N 
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Replennoand Avowry. 
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7. 4. 46. If the Part ary who hath the Cattle claims Pro : ry the Sheriff cannot. 


Com. Rep. determine it Withdiit a Wilt s Pre privtage” and ellen, if the 

„„ Perry be found for the Party claitying it, i (trig an ['* veſt of Office, 

So he Patty" hd made the init fray b fee? gd ſue fit o Repteyſh, to 
a” \ 1 thay a 185 Wage e 

i * If t be P ee Wh 0 claim it before the Shetif, 

Cro. Eliz. he may, e 15 Ars himſelf or in a Stranger, either 

Winch 26. in Abatement. tt kale 45 1 TE: that Pipe in 2 

Shaw. 402. Stranger could ohr pee 1252 b Abatement. | 


Salk, Wal 12 eat 31 be +5 | 74 13401 
94. W: Rahe. 354. b ts u. 1. 291. 8 133; 5 r ts 


— 


*IJG . 1775 893 55 | e 
Comb. 477. In Rep ein abe Defendant in his Rory "and, thatithe Beaſts eben 
Barret v. belong 18 4 third Perſon, and not to the Plaintiff, and therefore prays a 
nne Return; tô Which the: Plaintiff demars; for on the Avowant Wan ew- 
ing he 6ught tot to have Returns havingadmitted- he Property of the 
Beiſts to be in another; but Judgment was given for the Defendant, for 
the: -prior Poſſeſſion was in him, arid he hath a Right againſt all others but 
the right Owner, and the Plaintiff oy his Demurrer hath admitted, that 
i - te bath no Property in them. 

6 Mod. 8. In Treſpaſs for entering hs Plaintiff's Houſe; and takivg; 3517 his 
139. Limnar Gobds, the Defendant juſtifles by Vittue of a Replevin out of the SherifPs 
v. Stay, and Court in London, and a Precept thereupon to J. 8. an Officer, and that 
155 * he the Defendant came in Aid of him; Plaintiff replies, that before the 
wy Ty why the Goods he claimed Property in chem, and gave Notice 
to the Defendant ;' andthe Queſtion upon a ſpecial Verdict was, 
kevin the Takingiaway, alter the Claim of Property, and Notice there- 
of, did not make bm a Tleſpaſſer ab initio? And it was held per tor. 
Cur. that lie was a Treſpaſſer ab initio ; for tho the Claim ought to be 
to the Sheriff or Officer, and that a Claimer to a Perſon that comes to 
his Aſſiſtance be not enough to the making the Execution legal, if the 
fficer does not deſiſt; yet if it be notified ro him that comes in Aid: that 

Claim of * is made, he at his Peril 9 to deſiſt. 


18 
* 


5. Of the Wit 4 9 \babends. | 


35 H. 6. 10. The Raumes habendo is a Judicial Writ, that, fhes for bin ao has 

Dyer 28d. avowed the Diſtreſs, and proved the ſame to be lawfully taken; or where, 

Co. Lit. 145. upon the Removal of the Plaiut into the Courts above, the Plaintiff, 
whoſe Cattle were replevied, makes Default, or. does not declare or pro- 
ſecute his Action, aad thereby bevores nonſuited, Ce. and by this Wit 
the Sheriff is commanded to make a Return of the Cattle to the Defend- 
ant in the Neplevih. 

Co. Eat. 3 55. A Bailiff who takes FD may have 3 4 a Return, 

— conſequently à Writ de returno babendo "grounded on ſuch Judg- 

ment. 

2 Rol. Abe: The Writ de returns bahendo is not a returtable Send | 


433. >, 
F. N. B. . lk the Defendant hath a Return awarded to him, and he ſueth a Writ 


de returno habende, and the Sheriff return on the Pturies, quod Averia 
"* elougata- ſunt, Sc, he fhall have a Scire Facias againſt the Pledges, &c. 
according to the Statute of Weſim. 2. (13 Ed. 1. ſt. i.) and if they have 
Nothing, then be cn have a ene againſt the Plaintiff's own 
8 | 
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* 6. Of Returns irrepleviſeable, 
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41254175 © * 


| * 0 n by another, and 4 
ſo found by Verdict, or after a Nonſuit in a Second Deliverance. ' 38 


286 
4 7 
WY 


: 2 1 . . I * *;. 
judged opon Deimufrer, Retury itrepſeifable dal be zende and no ba 


Weſt. 2. 13 Ed 120 f. 1 ) but only-u nh a Nonſtit. 2 A190 


x * 
* + 70094 - 


If upon Iflue joined in Replevin the Plaintiff dees not wiper on the 3 Leon, 49 
e NT {51 


the Plaintiff may have Detinue, becauſe the Diſtreſs is only in Nature of a 
Pledge. * ; . ? nate 5 an M83 TEL'y TTL13 51 95 ; HEY Ls : 


7. In what Manner the Sheriff is to execute and return ſuch 
5 Proceſſes. | 2 


By the Statute of Peſtm. 1. (3 Ed. l.) cap. 17. if the Party who dif- 2 Ioft. 193. 
trains, conveys the Diſtreſs into any Houſe, Park, Caſtle, or other Place 5 Co. oz. 
of Strength, and refuſes to ſuffer them to be replevieq, the Sheriff may P*+S2- 373: 
take the Poſſe Com. and on Requeſt and Refuſal. may break open lach | 

Houſe, Caſtle, &c. and-make Deliverance ; and this was a neceſſary Law 


ſo ſoon after the irregular Time of H. 3. 


Replevin ſhall be awarded; for he ought to have taken che Poſſe Can. for 
this was a Denial, F 


ddtllit mibt reſponfim, or that the Bailiff will not make Deliverance, of the 


If the Sheriff returns, that the Beaſts are incloſed in a Park among p. N. B. 


Savages, or it a Caſtle, '&t. he ſhall be amerced, and another Writ of Hal: s Nas 


"If the Sheriff 'return, quod Mandavi Ballivo Libertatis, Sc. qui nullum r. N. B. 17. 


Cattie, rhefe are not good Returns; for, by the ſaid Statue Mf. l. 
(3 Ed. 1.) the Sheriff, upon ſuch Return made to him by the Bailiff, 
ooght preſently to enter inco the Franchiſe, and make Deliverance of tbe 


Cattle taken. - J 8 . 
Ik a Man ſue ia Replevin in the County Court without Wrir, and the p. N. B 158. 


Bailiff return to the Sheriff, that he cannot have View of the Cattle to 


* 
* 


deliver them, the Sheriff by Inqueſt of Office ought. to inquire into the 
Truth thereof; and if it be found by à Jury, that the Cattle are eloigned, 

Sc. the Sheriff in the County Court may award a Withernam to take the 

Defendant's Cattle; and if the Sheriff will not award a Withernam, 


then the Plaintiff ſhall have a Writ out of Chancery directed unto the 

Sheriff rehearſing the whole Matter, commanding him to award a Wi- 

thernam, Cc. and he may have an Alias, and after a Pluries, and an 
Artachment againſt the Sheriff, if he will not execute the King's Com- 
ee, x og HER 4 18 BOY 
If the Sheriff return, quod Averia elongata ad loca incognita, this is a Bro. Bens. 4 
good Return, and the P arty muſt ;purſue-his-Writ-of Witheraam ; but, Br. pl. 100. 
if the Sheriff return Averia elongata ad loca incognita infra Comiiauum 
+ ; meum, 


„ 1111228 page ; 
4 2 Ait e wty, ent %% % 367 a7 $32 . ait! e 463 
Return irrepleviſeable is a Judicial Writ directed 9 the Sheriff fpr-z Rol. Abr. 
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* Page 384 meum, he ſhall be amerced, for the Law intends that he may have No- 
tice in his County. 
Bro. Retur de 


If in N the Sheriff return, quo 4 Horria marine =_ this is a 
Br. pl. 125. #909 Return. 


Retu 915 257 Ti) Y + CP 
Dalt. Sh. 556. It is a. good, Re eturn, quad, js Te deni py parts, querentis ud. . 


(a) An 33. Rrands 2 3 (a 2 but it Kenn . dealt is not . Sbliged to require 
this. - | 


2 Rol. Abr. If the Sheriff be. "ſhawas A Stranger 
552. Action of Treſpaſs lies againſt him, 2 
Com. Rep. medy; for being a Stranger he cannot have the Writ, de Proprietate pro- 
596. banda, and were he not intitled to this Remedy, it would be in the Power 
65 keilw. of the Sheriff to ſtrip a Man's Houſe of all his Goods; but (5) Keiko. 
119. ſeems to hold, that the Action lies more properly n the Perſon who - 
ſhews the Goods. B 
20 H. 6. 28. If the Sheriff comes to cake Replevin of Beaſts impounded i in another 
2 Rol. Abr. Man's Soil; if the Place be incloſed, and has a Gate open to the In- 
SIS cloſure, he cannot break the Incloſure, and enter thereby, where he may 
| enter by the open Gate; but if the Owner hinders him, ſo that he cannot 


go by che open Gate for fear of Death, he may. break the Incloſure and 
enter there. | 


1d. Raym. The Sheriff is to return, has the Cattle are dloigned, or that no Per- 

ſon came to ſhew, Sc. or a Delivery; but he cannot return, that the 

_ . Defendant non cepit the Cattle, becauſe it is ſuppoſed in the We and | is 
the Ground of it, which the Sheriff cannot 2 8 


Goods, 10 he, takes tow, an 
atherwiſe. he could have no Re- 


| b Of what Property, and fo2 what Things 
| 'Aa Replevin lies. 


Co. Lit. 145. JI is 2 8 Rule, that the Plaintiff ought to have the 3 of 
1 I the Goods in ** at the Time of Taking ; yet if the Goods of a vi 


Co. Lit. 145. 


0 


F. N. B. 69. 18 the Lord N his Ok 8 c attle 3 1 3 
the Cattle return back to the Tenant, yet the Tenant ſhall have a Re- 
plevin againſt the Lord for, thoſe Cattle, and ſhall recover Damages for 
the wrongfully diſtraining of them, becauſe: he cannot have an Action of 


$ 2%, If this Treſpaſs againſt. his Lord Lf for that 1 but Againſt a Bailiff or 
does not monk Servant he may. | 
a Villein, an 


not a free Ten ? ; 


Co. Lit. 145- Not only a en! 1 which every Owner Ws but allo a ſpe- 
| cial Property, ſuch as a Perſon has, who hath Goods pledged to him, or 


who hath the Cattle of another to manure his Lands, c. is ſufficient to 


(c) Winch 26. maintain a Replevin (c), and ſuch like Caſes either Party may bring a 
| a Replevin. 


— — A Re- 


— — 


Replevin and Avowry: 


— a 


A Replevin Pay not lie of Things which are "ow 3 as co- 0 

nies, Hares, Monkies, Dogs, &c, but if Things wild by. Nature are 

* made tame, or are reclaimed, ſe long as they continue int hat Condition, * Page 385 

they belong to the Perſon who has the Poſſeſſion of them, and he may 2 Rol. Abr. 

bring a Replevin; and the general Rule herein ſeems to ara a a Re- 430. 

plevin lies for any Thing that may by Law be diſtrained. . 8 ag 
A Replevin lies of a Leveret ; for. it has Animum 3 ſw and he Bro Repl. 64. 

the ſame Reaſon it lies of a Ferret; but it is ſaid not to lie for a Maſtiff- 2 Rol. Abr. 

| Dog, though an Action of Treſpaſs will © 43. 


_ Replevin lies of a Swarm of Bees. # 15 F. N. B. 68. 


Replevin does not lie of Trees, or Timber growing 3-1 nor of. Things F. N. B. 68. 


eee to the F reehold, becauſe ſuch Things cannot be diſtrained 3; but 
a Replevin lies of certain Iron belonging to the Party's Mill. 

$0 Replevin does not lie of Deeds or Charters OTE Lands, x fr Bro. Repl. 34. 
they are of no Value, but as they relate thereto. 


ee lies not c of ed e nor da e made i into Shoes: 92 El | Moo 394. 

2 Brownl. 

| Ef % | 

Wa a Mare in Foal, a Cow ti Calf, G. are aitttainedd, and a hap- Bro. Repl. 41. 
n to bring forth their Young whilſt on are In the OY of the b. N. B. 69. 

R a Replevin lies of the Foal, Cal 55 Sid. 82. 

Replevin lies for a Ship; ſo of the Sails of a « Ship. 3 T March 110. 

: | : Raym. 232. 

It was ruled by Pollexfen Ch. + upon Evidence at Eg! in Replevin Stow. 91. 

for Goods taken by Order of the Eaſt- India Company from Inte hep ers 

in the Indies, that no Replevin lies for Goods taken beyoad the eas, 

though brought hither by the Defendant afterwards. J os 3 In thee | 


EE Caſes where 
Replevin will not lie che Pary may, bring . an | Aon. of Detinue to recover « che Deeds, Goods, Sc. in 


Ir 


(6) Replevin, fo2 and againſt whom it lies. 
EREIN the general Rule is, that he who brings a Replevin, malt 1 Plow. 281 
have a general or ſpecial Property in him at the Time, and that Co. Lit. 145. 
therefore a Lord for a Heriot, a Parſon for a Mortuary, ſhall not have 
it before Seiſure; for the Seiſure veſts the Property in ſuch Caſes. | 

An Executor ſhall have a Replevin of the Taking of Beaſts in the Bro. 291. 59 
Life-time of his Teſtator ; for this affirms the Property to remain. Sid. 8 2. 

If the Cattle of a Feme Sole be taken, and afterwards ſhe marries, the F. N. B. 69. 
Huſband alone may have a Replevin; but it hath been held, that in ſuch Vent. 261. 
Caſe the Wife cannot join, for that this Action admits and affirms Pro- 2 Lev. 107. 
perty in the Feme at the Time' of the Marriage, which by Conſequence 12 W 
muſt have veſted in the Huſband. 

But of the Taking of Goods which a Feme has as Executrix, the Bro. Bar. & 
Huſband and ſhe may join in Replevin. VF. pl. 8. 

And in a late Caſe where Huſband and Wife brought a Replevin, Paſch, 3 G. 2. 
and concluded their Declaration ad Damnum ipſorum, Defendant avowed in B. x. 
for Rent in Arrear on a Demiſe for Tears; Plaintiff in Bar of the Some & Us" 
Avowry pleaded Non demi/it, and Iſſue being joined on the Demiſe, a , 1 | 
Verdict was found for the Plaintiffs, and 1 5. Damages; and in Arreſt s, C. but — 
of Judgment two Objections were made, firſt, that Huſband and Wife S. 
cannot Lin in Replevin; 2dly, that tho? they might | join in an Action, 

Vor. IV. | | 5 N yet 
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page 386 * tion, tho? it be generally true, chat Huſband and Wife cannot have a 


Cater 218. 'T hath been holden by ſome. Opinions, that the Count or Declars- 
Co. 45. I tion in Replevin muſt be certain and particular in ſetting forth the 
Numbers, Kinds and Qualities of the Cattle or Things diſtrained; for 
that otherwiſe the Sheriff cannot tell how to make Deliverance of the 

ſame. 5 | ' 
Allen 33. As in Replevin the Plaintiff declared, that the Defendant took cen- 


1 7 2 
n DAB. 1 4 1 
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Replevin and" Avowrye” 


* 
_ 22 
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** 


yet it cannot be laid to the Wife's Damage, ſhe having no Property in 
Perſonal Chatte during the Coverture; and in Support of theſe Ex. 
ceptions were cited F. N. B. 69. 1 Sid. 172. becauſe Replevin admits 
and affirms Property in the Wife at the Time of the Marriage, which 
muſt neceſſarily veſt in the Huſband; and the Court can make no In- 
tendment, that they fwere Jointenants before Coverture, or that the 
Feme had the Goods as Executrix: but per Cur. As to the firſt Excep- 


Joint Property in Perſonal Chattels after Marriage; yet, as a Man and 
a Woman may have a joint Property before Marriage, or the Wife 
might have theſe Goods as Executrix, and the Taking in both Caſes 
might be before Marriage, we do not fee why they may not declare 
Jointly in an Action for ſuch Taking; and, if the Law will admit of ſuch 
a joint Action, the Fact is admitted by the Pleading; for, the Defendane 
has not made it a Point of Conteſt with the Plaintiff, whoſe the Property 
was at the Time of Taking ; and therefore if there can be a Cafe where 
- Huſband and Wife may join in an Action for a Perſonal Chattel, we think, 
that after a Verdict this ought to, be intended that Caſe. As to F. N. B. 
69. the Book ſays, the Huſban- ny, have a;Replevin ſingly ; bur this 
does not prove he may not join his Wife with him. And as to 1 Sid. 172. 
we think the Diſtinction there made not Law, and that it is not neceſſary 
the Huſband ſhould ſue alone in ſuch Caſes as affirm a Property; but this 
is expreſsly contrary to the Year Books, and to the Opinion in 1 Vent. 
261. where it is held, they may join in Detinue, which affirms Property 
as well as Replevin; for the ſpecific Goods there are to be recovered, 
And as to the ſecond Exception, this muſt follow the Fate of the firſt; 
for if the Tort preceded the Marriage, the Action would furvive; and 
Cro. Eliz. 259. is expreſs, that where Damages may ſurvive, they may 


be aſſeſſed to both. 3 | | 1 7 
2 Rol. Abr. If A. takes Beaſts by the Command of B. the Replevin may be brought 
8 againſt both, or it may be brought againſt the Commander only, as 
Treſpaſs may be. 1 


Co. Lit. 145. If the Beaſts of ſeveral Men be diſtrained, they cannot join in a Re- 

5 Co. 19. a. plevin; ſo it is a good Plea to ſay, that the Property is in the Plaintiff 

38. b. and a Stranger, and where there be two Plaintiffs, that the Property is 
in one. 1 N 8 


. 


(8) Df the Declaration in Replevin. 


Stil. 71. S. C. tum Oves Matrice & Verveces of the Plaintiff's; after Verdict for the 
More v. Clit- Plaintiff Exception was taken to the Declaration, becauſe it did not ap- 
2 pear in the Declaration how many Ewes and how many Wethers; and 
the Sheriff is bound to make Deliverance of either Sort according to the 

Writ; and though he may be informed by the Party; ſo that it is a good 

Return to ſay, that none came on the Behalf of the Party to ſhew the 

Beaſts, yet he is not bound to require it, but ought to have ſufficient 

Certainty wichin the Record and therefore Judgment was given for the 

| 3 2 55 Defendant; 


ou 


\ Replevin and Avowry. 


* : ” 
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Defendant; but it was agreed, that Oves without Addition had been 
good enough. 1 RR 5 
Bur notwithſtanding this Caſe, it ſeems to be now ſettled, that a De- „ C 2 
claration in Replevin being certain to a general Intent is ſufficient, eſpe- Show. . 
ieee . GAN ICET 
As where a Replevin was brought quare Defend' cepit bona & tatalla, , p 
(viz.) quandam parcelÞ lintei & quandam parcel! Papiri, Defendant avowed T — 87 
for Rent; and after Verdict for the Plaintiff Exception was taken in 1. 10 b. R. 
Arreſt of Judgment, that the Declaration was. uncertain in not ſpecify- Kemp/ton v. 
ing the Quantities contained in the Parcels ; aud Parker Ch. J. who de- Nells. 
livered the Opinion of the Court, ſaid, that the Declaration would un- 
doubtedly have been ill on Demurrer; but that the Defendant having 
avowed the Taking the Goods in the Declaration, the Avowry had cured: 
the Defect, as thereby both Parties were agreed what the Goods were; 
and the Defendant himſelf having prayed; a Return of them, there was no 
Controverſy between him and the Plaintiff about them; and to oblige 
the Plaintiff to a greater Certainty, would have been of no Service to the 
Defendant; for it he had demanded 500 Reams of Paper, and proved 
only one, he muſt recover; and as to the Difficulty of Delivering the 
Goods upon a Returno habendo, he ſaid: there was no Weight in that Ob- 
jection; for the Sheriff, when he came to make a Return, might have the 
Defendant's Aſſiſtance to ſhow him which were the Goods; and he was 
not obliged to execute the Writ without Somebody attended to point out 
the Things he was to deliver; and in this Caſe that of Allen 33. was fully 
conſidered, and over-ruled. tft. D | 
So in the Caſe beforementioned of Bourne verſus Mattaire, where a Re- SI 2034+ 
plevin was brought for 14 Skimmers and Ladles z and the Objection that 2 in B. R 
the Plaintiff had not diſtinguiſhed in his Count how many Skimmers and Bourne & Us. 
how many Ladles, was over- rule. | 6 THE a | v. Mattaire, 
The Plaintiff in his Count muſt alledge the. Taking to be at a certain Cro. Eliz. 
Place, or according to the Precedents, in quodam loco voca!”, that the De- 896. Ward 
fendant may have Notice to what he is to anſwer, and make his Title; (3 8 | 
and therefore the Alledging the Taking apud Dale, or ſuch a Vill, is too i) 70 


hea Brownl, 176. 
general and uncertain. | et vide Hob. 


| 3 16, Moor67 8. 
. : . VVV 
In Replevin both the Vill and Place are traverſable. Carth. 186. 
A Man may chunt of ſeveral Takings, Part at one Day and Place, and F. N. B. 68. 
Part at another Day and Place. J » the Notes 
the new 

| | * Ly Edition. 

In Replevin the Plaintiff counted of four Oxen taken at divers Times Pro. Tit. Da- 
and Places, and that Delivery was made of two, but the other two were 48% 42. 
| with-held to his Damage 10s, and this was held ſufficient without any 
Severance made as to the Damages. Wt; 5 Ts 

In Replevin in T. the Plaintiff declared the Taking of twenty Beaſts Bro. Rep). 48. 
in A. and B. & per Cur. he need not ſhew how many he took in one Vill, 
and how many in another. | SEL 

The Count, as in other Actions, muſt agree with the Writ; ſo that 3 Keb. 671. 
if the Writ is de Averiis, and the Count de Averiis & Catallis, this is vide Tit. 
ill. PI | 35 Pleadings. 
In Replevin the Writ was in the Detinet, and the Count in the Deti- 2 Lutw. 115. 
nuit, and this was thought to be a material Variance; for in Replevin in 
the Detinet the Plaintiff recovers as well the Value of the Goods, as Da- 
mages for Taking; but when the Writ and Count are, that the Defend- 
ant detinuit the Goods againſt Pledges, c. by this it is implied, that the 
Plaiatiff has had his Goods again; and for this he ſhall only recover Da- 
mages for the Taking; but the Parties agreed to amend, 
e | ) Pleas, 
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.es 0) Pleas in Beplevn. 


3 LE As in Replevin are generally of four Kinds; viz. either, firſt, 
W P Pleas in Bar; 2d, In Juſtification; 3d, By Way of Conuxance; 
_ ©, 4th, By Way of Ave w. md ng the NOBADED 5 
3 Lev. 205 In Replevin the Defendant may either juſtify or avow at his Election, 
2 Keb. 729. with this Difference, that if he juſtifies, he cannot have a Return. 
Vent. 249. The general Iſſue in Repleyvin is Nan cebit. 
2 Lev. 92. If the Defendant in Replevin claim Property to himſelf, or a Stranger, 
Vent. 249. above, as he may do; though it ought to have been before the Sheriff, 
_ this does not amount to the general Iſſue, but. may be pleaded in Bar or 
103. 2 La, Abatement; and if the Plaintiff demur, the Defendant ſhall have a Re- 
Raym. 984. turn without avowing; for it appears the Beaſts are not the Plaintiff's ; but 
on [flue Non cepit, Property cannot be given in Evidence, for that were 
contrary to it. i 700 [12 968 > 
Cro.Bliz. 14. . If the Defendant in Replevin; make Conuzance as Bailiff to J. S. the 
Vent. 314. Plaintiff. cannot traverſe that he is his Bailiff z for it is a Matter of which 
2 Lev. 210. by no Intendment he can have Knowledge; but if in Bar of the Avowry 
& wide 3Leu. the Plaintiff pleads, that another had made Conuzance as Bailiff to J. ö. 
mY for the ſame Cauſe, and was barred, he need not ſnew that it was with the 
Privity of J. S. for it ſhall be intended; and if in Truth it was without, 
Salk. 107. the Defendant may traverſe his being ever his Bailiff; but the Law is, that 
pl. 1. 409. the Plaintiff in Replevin may traverſe his being Bailiff, _ 
2 Rol. Abr. In a Replevin againſt the Maſter and Bailiff or Servant, if the Bailiff 
433+ makes Conuzance as Bailiff, and the Maſter pleads, that he did not take, 
Show. 169. the Servant ſhall not have any Return upon his Conuzance ; for by the 


cw, Plea of the Maſter his Conuzance is changed into a Juſtification, 

Sid. 81. In Replevin for Mare and Colt the Defendant pleaded Not guilty of 
Arundell v. the Taking within ſix Tears; and in Support of this Plea it was inſiſted 
Trevil. upon, that it was the ſame in Effect with the Plea of Non cepit, and that 


if the Statute of Limitations had deſtroyed the Plaintiff's Action as to 

the Taking, the Defendant could not be guilty of the Detaining; and if 

this were not to be allowed, the Statute would be evaded, and could 

ne ver be a Bar in Replevin; but per Cur. the Plea is not good in not an- 

ſwering to the Detainer; for it might happen, that at the Time of Taking 

the Mare the Colt was not in Being, but might have foaled in the Pound; 

and a Thing may be lawfully diſtrained, but unlawfully detained, as by 
being put into a Caſtle, c. | | 

6 Mod. 103, Priſel in auter Lieu is only Matter in Abatement, and the Plaintiff may 
Com. Rep. have a new Writ without being put to his Second Deliverance. | 


Vente In Replevin of Beaſts taken at P. the Defendant pleads in Abatement, 
* *37* that they were taken at another Place, abſque hoc, that they were taken 
at D. and pro returno babendo. avows for Rent on a Leaſe for Years, &c. 
the Plaintiff replies and traverſes the Leaſe, &c. this is ill; for though 
the Defendant, when he pleads in Abatement, muſt alſo avow to have a 
Return, yet the Plaintiff cannot anſwer to it, but muſt take Iflue on the 
other Matter. | PE 
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a Beplevin and Avowry. 
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„K) Avowries in Replevin ; and herein of rar 25 


what Seiſin and Services, and of the Cer- 
tainty required therein, 


XN Avowry, as has been before obſerved, is the ſetting forth, as in v Daov. 
a2 Declaration, the Nature and Merits of the Defendant's Caſe ; 510. 
and the ſhewing that the Diſtreſs taken by him was lawful, and which ? = 25. 
muſt be done with ſuch ſufficient Certainty as will intitle him to Rerurno 3; Co. 3 
habendo; but the Caſes on this Head are of ſuch different Natures, that Vent. 99. 
it is difficult to range them in any Order; and as the Niceties herein are Oro Jac. 160. 
in many Inſtances remedied by late Acts of Parliament, it may be ſuf- Pyer 280. 
ficient to take Notice of thoſe tha follow, | | 
In an Avowry for a Diſtreſs for Rent, the Avowant was to fhewa ( Lit. 268 

Seiſin, and fuch Seiſin by the Statute 32 H. 8. c. 2. muſt be (a) alledged ( And tho! 


. Sed (2) And tho? 
within: 4a. Years next before the making of the Avowry or Conuſance. by the Statute 


of 21 H. 8. 
c. 19, the Lord need not avo 


w upon any Perſon in certain, yet he muſt alledge Seiſin by the Hands of 
ſome Tenant in certain, within 40 Years, Co. Lit. 65. TE 


If a Man makes a Gift in Tail, rendering Rent, he may. avow with- Bro. Avowry 
out laying any Seiſin, becauſe the Reverſion gives him a ſufficient Pri- 5 
vity, and he ſhall count upon the Reſervation, for that is his Title; g Co. 6. 
and 1 the Commencement of the Rent appears, Seiſin is not ma- 
__. | : 5 * : 
If A. by Deed indented makes a Feoffment in Fee to B. and his 8 Co. 64. 
Heirs,” rendering 10 f. pe 
or his Heirs have not es ſeiſed within 40 Years, yet the Heirs of 4. Ns as 
may diſtrain, &c. for the Statute muſt be intended in ſuch Caſes only, * 
where before. the, Statute the Avowant was obliged to alledge a Seiſin, 
and that was where the. Seiſin was ſq material, and of ſuch Force, that 


though it was by Incroachment, yet it could not be avoided in an 
C 


So this Statute extends not to a new Rent created by Act of Parlia- Cro. Car. 80. 
——_—_—__— Er, 1 N Jon. 233. 

If Homage be done to the Lord, he may avow for all other Services 4 Co. 8. 
ſuperior, as well as inferior, for in doing thereof the Tenant takes 

upon himſelf to do all other Services. | 
Seiſin of Rent, Suit, Sc. which is annual, is a ſufficient Seiſin of 4 Co. 8. 
Eſcuage, Homage, Fealty, Heriot Service, Service to cover the Hall, i Cale: 


8 0 f 7 8 5 1 6 
and ſüch other Services as may not fall in 40 Tes. n 
Bu 


But Seiſin of one annual Service is no Seiſin of another annual Ser- 4 Co. 9. 
vice; for in that Caſe it is the Folly of the Lord if he hath not an actual | 
Seiſin of the other Service itſelf, when it becomes due yearly. Mo Ng nw 
If the Avowant alledge a Seiſin of the Rent, this is a ſufficient Aver- Winch. 31. 
ment that he was ſeiſed of Homage. 5 | Hutt. 50. 


If there be Lord and Tenant by Fealty and Rent, and the Tenant 9 Co. 20, 21. 
makes a Leaſe for Tears, and though the Leſſor hath done Fealty and 2 Mod. 103. 
conſtantly paid the Rent, yet the Lord diſtrains the Cattle of the Leſſee * 
for Rent, (where in Truth none is due) and avows upon a meer Stranger 
that never had any Thing, as upon his very Tenant, for Rent artear; 
upon the ſpecial Matter ſhewn the Leſſor may join in Aid to the Leſſee, 
and abate the Avowry, and compel the Lord to avow upon his Tenant 
in Right and in Law. 3 5 ore 
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r Ann, ta A. and his Heirs, of which Rent 4. Brownl- 169. 
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| Replevin « and Av owry. 


mY tema as. A ts he i em 3 r 
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8 Page 390 * [f there be Leſſee for Years, and the ER deſcends on a' Feme 
Rol. Abr. 378. Covert, and after the Rent is arrear, and the Baton diſtrains, and the 
Cro. Jae. 442. Leſſee brings a Replevin, the Baron ought- to avow in the Name of 

Wiſe v. Ben- himfelf and his Wife, and not in the Name of : himſelf only, for the 

1304 omg Avowry is to be made according to the Reverſion which is in. the Feme. 

„ This Caſe, as reported in Roll, a Quære is made how this could be made 

5 Mod. 73. good; but in Cro. Fac, S. C. the Reaſon is given, becauſe he had ſhewed 

the Truth of the Matter as it was, and had averted the Life of the Feme, 
and ſo the Diſtreſs well taken, and the Rent due to _ 3 it was ad. 
Judged that the Avowry was good. 4b 

via Title Coparceners are to join in an Avevwry-for Rune x 15 fo of Joinenants, but 

Faintenants, © Tenants in Roman are tq ſever artheir Avoaries, 6A 1 195 0 ande; 

Ld. Raym. 64. 5 lh et 

Rol. Abr. 3 20. 80 one Teams in See ennnot arow che n 0 . 

Jon. 253. Stranger upon the Land Damagg-ſtaſank without — himſelf Bailiff 

Cro.Eliz.530. or Servant to his Companion. Es Ate A us 0 

Cro,Eliz.5 30. A Commoner may avow: the. taking the Cattle of 4 Stranger opon 

5 the Common Damage feaſant, though he can have no Action of 'Treſ- 
; aſs. 

s Co. 64. 1 Executors and Adminiſtrators: tnay diſtrain and avow in like Manner, 

Sir William as their Teſtators or Inteſtates might have done, by the{Statute 32 H. 8. 

Faſter's Caſe. c. . 3 

Cro Eliz. 5 47. if Executors by the 32 H. 8. (e. 37. 9 avow for the Arrears of a; | Rent 

Co. Lit. 102. in Fee accrued to their Teſtator, they muſt ſhew that che Land continues 

| in the Seiſin of a Tenant who ought to have paid it, or.in the "als of 

ſome other who claims by or from him, according to the Statute. , _ 

5 Co. 19, In Replevin againſt two they make ſeveral Avowries, each in bis own 

Right, and both Avowries abated; for, if both the Iſſues ſhould be be 
found for the Avowants, the Court could not give J ſudgment ſeverally 
| for the ſame Thing. 

Vent. 250. If one diſtrain for Rent, and befoie the Avowry the Eftate | on which | 
| it is reſerved determines, the Avowry ſhall be as if the Eſtate on which 

it was reſerved had' continued, for the Avowant is to have the Rent not- 
"withſtanding z but if the Diſtreſs were for a Perſonal Service, then the 
Defendant muſt have a ſpecial Juſtification, for he cannot, have the Ser- 
vice in dyecie when the Eſtate is determined. 

Cro. Car. 260. levin of an Ox taken, &c. the Defendant makes Conuſance a8 
Major v. Bait to J. S. for that be was ſeiſed in Fee of the Manor of D. and 

Brandwood. that one D. was ſeiſed in Fee of fuch a Tenement holden of the faid 

* Manor by Rent and Heriot Service, payable after the Death of the 

' Tenant, and that D. died poſſeſſed de eee et Cattallis, and be- 
cauſe the Heriot was not paid, he, by the Command of the ſaid J. 8. 
diſtrained, and ſo made Conuſance, Tn the Iſſue was upon the Tenure, 
and found for the Defendant z and an Exception was taken in Arreſt of 
Judgmenr, becauſe ©. does not ſhew what was the beſt Beaſt which he 
detnanded, nor the Kind thereof, nor the Price of it. But per Cur. 
the Avowry was held to be good; for peradventure the Avowant does 
not know what was the beſt Beaſt; and when the Lord diſtrains it is 
becauſe the Heriot is eloigned, and the Plaintiff having done wrong 


by his Eloignment, he at his Peril „et to tender ſufficient Recom- 
| - pence. 


* 


Hob. 176. But when the Defendatit avowed for a Heriot Service, and the Plain- 
tiff pleaded | in Bar, that the Tenant at the Time of his Death nulla babes 
animalia; and on Demurrer it was adjudged for the Plaintiff, becauſe the 
Avowry was inſufficietit, for that it did not alledge * Serial. 3 what the 
'Heriot tie be, fail. Beaſt, or other ada; b 
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In Replerit, and the Title: "Wag: w_ Leaſe 3 5 a Parſon, 44d * Page 
the Avowry was, that . was ſeiſedlof the Rectory of H. and made ator 3 70. 
Leaſe without ſhewing that he was Parſon; and by the Court that would Bl v. Ma- 
have been à good Exception, had it not been laid in e e Th, any 

he was ſeiſed in Fare” Ecclefie, which ſupplies all. eng 20d of vr 

If one avows for Pareel of a Rent, and does not W bon he was fatiſ- Cro.Car 104. 

fied as to the Reſidue, this has been held to be ill; in like Manner it has N 346. 


been ſaid that an Avowry for Part of an eee without ſhoving! How N 


the Reſt has been diſcharged, is ill. 6. FR 7 #4 = 
If A. holds Lands of B. by certain. Rent, and of) his Manor of iD: Kad. 180! 


and A. conveys thoſe Lands to the King, who grants them to J. S. in an 160. Boker. 


„ 


Te 


4.4 


Avowry for this Rent, B. muſt ſet forth the ſpecial Matter, and n e TER v; * 


avow generally, becauſe the Place where, c. is held of him as of his 

Manor of D. Oc. for this is no Rent · Service, but Rent diſtrainable 3 
common Right; adjudged upon a Demurrer, and that ſuch 1 527 

Avowty was naugfit in ( a) Subſtance, and not to be amended.” (a) For the 


ſeveral Forms 


of an Ayowry, vid Co. Lit. ett bins, Ee. ſer das Gar, Se. but Matter of Form, 
Jn: 338. Ci0. Jac. 372. — Adbuc aretro exiſtit, but Matter of Form, Cro. Jac, 283. Dal. 72.— 
| bene % cap. fred. log. ge, Se. but tempore in fu omitted. 065 Mod. +, $: 


| 1 an Ai for a Rent: Charge the Defendarit made a Title to Jan Cro. Tac. 282. 
Stiles, with whom he married Anno 1603. and becauſe at Michaelmas, Powles v. 

1597, 201. was artear, and not paid to him and his Wife, he avowed; Myr _ 62 

and this was dee 0 G 19 0 J for the 0 i Was arrear ro +" 35- 


' So where the Ie . een 48 ü rearing Hob, 208. 


4, WF 


PEW to B. and it appeared that A. had'a Right, but not as Kür iniſtrator, Mo. 887: 
and the Conuſance Aas as Bailiff of .A. and the i rejected ': As 9 Brown v. 


„ £4 


Dannery. x 


-. Whete; an Avoviry i e e add it appears Fart ü 11 11 E 45. 


In Avowry for R Rent, "and lo many „Hens for Ui Ren, the Avowitt 11 <P 


of the Avowry, .that the Hens were not due at the. Time of the Diſtreſs, Carth. 437+ 
the Avowant had Leave to feleaſe his Damages as 0 them, aßd take . 
Judgment for the l with his Coſts,” * Gelder. 
An Avoyafit i in eplevin may abate tis own n Avowry f for Part of the Com. Rep. 
Rent diſtrained for, but not afte er Jug ment. © | 42. pl. 26. 
In Replevin FJ. S. avowed f ent-Charge, due Anno. 1660, and Sid. 44. 
afterwards he diſtrained and ed for another Part of the ſame Rent- BO: 21. 
Charge, which | became dic before the ſaid Year, and which. was againſt Oe At 
a regs "Tenant z, and, in this Caſe it was held by three Judges againſt 
Mallel, that the Avowant was not eſtopped by his firſt Avowry' in ſuch 
Manner, as, a Leſſor, is by giving. an Acquittahce for the laſt Gale of 
Rent, but that he may at his Plea ure 4000 for Part of his Rent at one 
Time, and for Part at another, in the ſame Mariner as the Lord may com- 
mand his Bailiff to diſtrain for ſo much Rent, and afterwards for the Sum 
due before. 
Ia an Avowry the Defenders. may ſay, that B. was ſeiſed of the Place Cro.Bliz.1 4 
ow &c. and held the ſame of A. by Fealty and Rent, and ſo for Rent Lag v. Fiber. 
arrear, as Bailiff to 4. make Conuſance according to the Statute, as in 2 
Lands held o him. though it was objected, that when in the Beginning ok 
he names the Tenant, he ought to haye gone on in 000 e Manner, and 
e en him as at Common #5 eee e ee {Thoſe who 


diſtrain ſor 
Rent or Services may a en 11 Geo. 2. ©, 19. . 22. s infra, 395. 
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455 Avowiy. 


Co. vo. Liz. * h 4 A. holds one Acre by Knight- Service, and 12 d. . and * 
N other in Socage and 1 d. Rent, and makes à Gift in- Tail of both 
Acres, without any expreſs Reſervation of any Tenure; the ſame: Te. 
vs Page 38 292 *nures are by Law created between; the Donor. and Donee; anch th 
there is but one Reverſion, yet, becauſe the Tenures are ſeveral, the Do- 
nor muſt make ſeveril Avowries, for nee er in rug of 
| the Tenures. off; 1 
Rol. Rep.35. A Perſon benin one Avowryboth fora Rene-Servico:and Rent- 
Charge, but he may avow the * ſo Fay Cath _ a OE 
+ He may 2 fo o many for mme 
now, if need d oh en eee Suns cn end oy 
require, avow 3 by che flat. + dun. 0 15. 


— 8 Sta At . 


* ö * 12 \ 
T ; 5 »\ 1 44 5 % 1 
I's (5.4 4 * ' (4 By; 


Bulſt. 11, Andi in a Ren for a Colt and a ben 1 Defend may avow for 
\ 202, ſeveral Heriots, and; ſhew. that the Father of the 8 as ſeiſed, Sc. > 
and ſhew the ſeveral Heriotable Tenures, and Death, c. and that he 
tool the Colt and Cow nomine beriotorum, without ſhewing which he took ' 
in Reſpect of the one Tenure, and which in Reſpect of the other. 
Com. Rep. If a Man takes « Diſtreſs for 'a Thing for which he had nor good Cauſe | 
78. of Diſtreſs, but had good Cauſe of Diſtreſs for another Thing, if a Re- 
Carthe 44. plevin is brought, and he comes into Court, he may avow for which 
| "NY Thing he pleaſes. 32 
Cro. Eli. If Executors by 32 H. 8. f. 37. avow for the Arrears of a Rent in 
„„ Fee acctued t 1 Teſtator, they muſt ſhew that the Land continues 
To. Lit. 108. ; in the 2 5 of the Tenant who * ought-to have paid it, or in the Hands 
of foe other who claims by or from him according to the Statute ;, but 


in this Caſe, he cauſe. the Avowant is a Stranger, he need not ew in 
particular og bak only mes it generally according to the Words of the 
3 atute. BER + 
1d. — An An Executor of Tenan it fer Life of a Rent- Charge may, purſuant to 
173. the Statute of 32 H. 8. cap. g 7. avow for the Arrearages incurred in the 


eee, 0. ; Life-time of the Teltktor, without ayerring that the Place where, &. 
Hoel v. Ball. Was in the Seiſin of 2 9 or chat he claims ye from or under 


„ 


5 ſhew the contrary. 
Winch : T% In an Avowry for Homig” i Foe; not be Wren whicther he e Tevier 
Hat. you | came to the Tenant by Defegnt of Purchaſe, * 

Co. 20. A Stranger to an Avowry can plead nothing in Bar thereof bur Zors 

o. 870. de ſon Fee, or that which 1s 12 9 0 E t the right Heir, though he be 
a Stranger to the Avowry, | g. mad Fr. by Aid prier, may plead 

Matter in Abatement of the e 
| Hob. 108, But at Common Law, whe re | the you was 228 only on the Land, 
109. 8 in Caſe of cuſtomar Profits, as a "ine | a lienation c. ſo in Caſe of 
4 Rent · Char ge, the uin i. have p leaded 18 iſcharge, though 
8 "nothing in the L 


Co. Lit. 1. 


$I If a Stranger claims a Seic gnory, and di ains, ak — 05 for the erde 
4 1 the Tenant may Bd. that Lo . 1s extra 1 1 Gt. of him, that 


the Ch. ]. Feodum, Se. unleſs 
that this Rule 


low — eee. and that % — alt as Boks an Ca, Lit for Proof of 
this ape 4 . 


7 


5 Co.34 In an S t Wees Fry oe 17 os ſich Services 
generally, becauſe he leaves ns Remedy for the Lord eicher by Avowry 
or by Writ of Cuſtoms and Services, and therefore if he is a Tenant ih 


ker dirk be * either to bn d Hors de ſen Fee. | 
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_ Replevin' and Avowry. 


only, and the Preſcription for four is a good Juſtification for putting ig 
ß geo Ph Pak aa Way Fay or lrg 
Hob. 3. In Replevin the Plaintiff intitles himſelf by AM Leafs of the 3d of March, 
, the Defendant travefſes the Lenſe modo ef forma 3, the, Jury find a Leaſe of 
n another Date, yet Judgment wax given for the Plaintiff ; for the Subſtance 
--...- ofthe Iſſue is, whether he has a Leuſe ot no; yer l found a Leafe 
. . from another, it would not do; but if he had declared thus in Ejectment 


it had been againſt him, for; chere, he is to recover the Term, and is to 
make his Title truly, © 


Mod. 3. Where there is a Cuſtom, for.the Lord to ſeiſe the beſt Beaſt for an 

"ray" Heriot, the Lord in his Ayowry; need not alledge that the Beaſt ſeiſed 

* Page 394 ® by him was the beſt; but this is a Matter, that muſt be ſhewo. by the 
other Side, and pleaded to the Avowry.. 5 „ 

Mod. 63. 80 though the Cattle of a. Stranger cannot be diſtrained unleſs. they 

VvVere Levant andCouchant, yet it muſt come on the other Side to;ſhew that 
they were not ſo. P FFF 


o 


| | f { a Or) SA ane „„ OED? AND. EB, 
4 Mod. 402. In Replevin for taking Bona, Catalla et Averia, &c. the Defendant 


nnn. 


Ham. v. made Conuſance for the taking Averia only, for that a Rent-Charge of 
Trau: 100 f. per Amum was granted out of the Lands, Fc. pay able half. yearly 

at Michaelmas and day that the 33 l. Parcel of 30 /. for Half a Year's 

Rent being behind and utipaid, be diſtrained, and fo juſtifies the Taking, 


et petit Judicium, c. and upon Demurrer to this Avowry it was held co 

be inſufficient; becauſe it did not ſnew when the other 17 J. was paid to 

make up the Half. year's Rent; beſides, the Action was brought for 

taking Bona, Catalla et Averia; and the Defendant: avowed the Taking 

Autria only, which is an Auſwer only for the live Cattle, and not for. the 
Whole; ſo that for theſe Reaſons the Plaintiff had Judgment. 

Fra 77. In Replevin for taking live Cattle and ſeveral Stacks of Hay, &c: De- 

0 


by 1 2 . fendants plead bene cognoſcunt captionem Averiorum et Catallorum in loco 


Nd dicunt quad Aueria pred. Ac. but ſay nothing as to the Chattels; 

but they conclude, and pray Judgment 'Foeriarum et Catallorum; and this 

was held ill; for when they acknowledge the Taking the Whole, a Juſti- - 

fication as to a Part cannot be a full and ſufficient Anſwer. ; 

Cro.Jac. 611 The Defendant in Replevin cannot have a Return of more Cattle than 

be avous for. | 1 5 0 | 

Cro. Elin. In an Ayowry the Iſſue was, whether the Place where, &c. was the 

524 | Freehold of the Ayawaot or not: and it was found by the Verdict, that 

— _” it was the Freehold of the Avowant's Wife; et per Cur. it is found againſt 

the Avowant; for when he ſaith hi: Freehold, it is to, be intended his ſole 

_ Freehold, and in his own Right. 

Cro. Eli. Jn Replevin the Iſſue was, whether the Plaintiff held of the Defendant 

799 5 ſuch Land by Fealty of Rent of g 6. and 4 d. and Suit of Court, and the 

Facial. Avowry was for the Rent. The Jury found a ſpecial Verdict, that the 

3 Plaintiff held by Fealty and Rent only, and not by Suit of Court, &c. and 

if by this Verdict the Defendant ſhall have Return, was the Queſtion ; 

| and the Court held that it was found againſt the Avowant, for in an Avowry 

Ii ante All the Tenure alledged is material; but in Treſpaſs or Reſcous, if any 
393 Part of the Tenure be found, it is ſufficient . 

Winch. 49. In Replevin the Defendant avowed for Rent, and ſhewed that his Fa- 

Clotworthy v. ther was ſeiſed, and leaſed for Years, Oc. and that on his Death the Lands 

Mitchell. deſoended to him. The Plaintiff in Bar ſaid, that the Father deviſed the 

Lands to J. S. and Iſſue being joined herein, it was found by ſpecial 

Verdict that the Lands were holden by Knight-Service, ſo that the Deviſe 

was only of two Parts, and that the third deſcended to the Heir at Law, 

(a) Where the Avowant; and on (a) this finding it was held, that the Avowant 

__ ſhould have Judgment. f e An 

wo es, | „ 5 | | 
. = only found for the Avowant, he had Judgment. Cro. Jac. 442.—Where the Parties agree in 
the Fats, the Jury's finding otherwiſe, not material. 2 Lutw. 1216. 2 Mod. 4, 5. 


— 


| Replevin and Avowry, 


An (a) Avowry is in Nature of a Declaration, ud it ſaficerh if it be Ley 77. 
good to a common Intent, 2) It muſt 


w the Cer- 
tainty of the Place, Day and "= olaf the Ayomant u. wa of Inquiry of Damages. * _ 


The Claim of Right © raw muſt. be * with out by the Avowant 6 Mod. 103. 
againſt the Plaintiff, who claims Property in the Diſtreſs. 

And there is no Difference between an Avowry and Juſtification, for 6 Mod. 159. 
whatever is ſet forth in either muſt be maintained. 
. ®* The Defendant in Replevin, to intitle himſelf to 3 Return of the ep Page 395 
Goods diſtrained, muſt make his Avowry, unleſs it be in ſuch Caſe in $4, 402. 
which he claims Property ; ſo chat though the Plaintiffs Writ abates, Comb. 196. 
yet the Defendant is _ intitled: "ES ** n unleſs he had made 3 Lev. 204, 
his Avowry. dee Ag 899510 '4 W 21 3 17 8 

The Bailiff, who-diftrains for Desde! in | Right 8 a Deviſee, Cro. Eliz. 5 30. 
muſt ſet forth what Eſtate. the Deviſor had; and it is not ſufficient to ſay 
in general, that he was ſeiſed. 

Seiſitus fuit not ſufficient, in an —_— but the N muſt ſet forth i in Carth, 9.— 


Fee, Tail, for Life, Sc. | That the ge- 

neral Rule of 
Pleading i is, WE ** 17 Tide i is made ange 2 ple ak Eflate, the Commencement of that Eftate muſt 
be ſhewn, but that an Eſtate in Fee may be alledged generally. Carch. 445- _— 332. 2 Salk. 
5 6 Mod. 1.5 2 Lutw. wy 1231. Coen: 27» 473» 476. . 


it o one avow 3 Rent, 1 muſt Oe, his Title and Tenure ir in | particu-6 Mod. 158. 
lar, and the Defendant may raverſs noy Part which uy" ſets farth : ſecus 
for Damage-feaſant, | + 
But now by the 11 Geo. 2. c. 19. It ſhall be uufur for all Defendants 
& in Replevin to avow or make Conuſance generally, that the Plaintiff 
in Replevin, or other Tenant of the Lands whereon ſuch Diſtreſs was 
© made, enjoyed the ſame under a Grant or Demiſe at ſuch a certain 
Rent during the Time wherein the Rent diſtrained for incurred, which 
« Rent was then and ſtill remains due, or: that the Place, where the Diſ- 
<« treſs was taken was Parcel of ſuch'certain Tenements held of ſuch Ho- 
* nour, Lordſhip or Manor, for which Tenements the Rent, Relief, He- 
<« riot or other Service diſtrained for, was at the Time of ſuch Diſtreſs 
« and till remains due, without further ſetting forth the Grant, Tenure, _. 
4% Demiſe or Title of ſuch Leſſors or Owners of ſuch Manor; and if te ; 
c Plaintiff in ſuch Action ſhall become nonfuir, Sc: the Defendant ſhall 
recover double Coſts. | | 725 
— — — — 
[By 17 Car. 2. cap. 7. On the Nonſuit of the Plaintiff the Defindane 
may have a'Writ of Inquiry. — The Avowant may have Judgment 
to recover his Arrears to the Value of the Diſtreſs, on Nonſuit of the 
Plaintiff or Verdict or Judgment on Demurrer againſt him. 14. ſeat. 3. 
This — is n. to Wales and the Counties e e 
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2. In what. Caſes the Sheriff may. return. a a Reſcous; 8 
therein of the Difference between a  Reſcops 90 weſne 
3 Proceſs and Execution. 4. 


2. Of the F 5 of the Nevis a and for what Defects it may | 
be qu⸗ 22 -.. . 
9. Whether the Sheriff's Return n of a Bete be dende 

t. 3 5 00 


0 Bet an, what i 455 "La dof what at Things 
tt May be. , eee 


co. Lit. 16. N ESCUE is tbe Toking away. and Sas at e aft 
F. N. B. 226. Law a Diſtreſs taken for Rent, or Services, or Namage-feaſant; 

6 but the more general Notion of a Reſcous is, the forcibly Free- 

ing another from an Arreſt or ſome legal Commitment, which 

being a high Offence, ſubjecis the Offender not only to an Action at the 

Suit of the Party owes," but like wiſe to Fine and Impriſonment at the 

Suit of the King. | 

Co, Lit, 161. If. a Man 11 7 5 Cattle, apd 4 s he is drivin 'them to the Pound they 

8⁰ into i xe Owner's Houle, and he e refuſe to del er them, this is a Ref- 


- e be | 


Co.Lit.161.a. But 125 ye muſt obſerye, that there can be no | Reſcous bur where the 
Lit. Rep. 296. Party has had the (4) actual Poſſeffivn bf the Eattle or other: Things 


7 A Retcue whereof the Reſcous is ſuppoſed to be made; for if a Man come to ar- 


was returned 
quod arrefla- is by Action on the Caſe. 


vit, and 
quaſhed, becauſe not ſaid et in cuſtodia habuit. Sid. 332. (6) That it is a 3 of the Court, and 


puniſhable as a Miſdemeanor, 6 Mod. 210, 


Hell. 145- If upon a Fieri facias the Sheriff ſeizes Goods which are taken away 


Lit. Rep. 296. hy a Stranger, this is not properly a Reſcue for by the Seizure of the 
Sheriff « 0 | > 5 ; 12h ind ; g | Goods, 


Reſcue, 


Goods, by virtue of the Fieri facias, the, Sheriff has a Propetty iti 
them, and (c) may maintain Treſpaſs or Trover for them; alſo the 2 
Party injured may have an Action on the Caſe againſt the Wrong-. : 


EL 


doer. wide Cro. 


Eliz. 639. 2 Saund, 411. Vent. 52: 


br If upon a Fier facias the Sheriff retutn that he had ſeiſed the Goods; * Page 397 
but that they were reſcued by B. and C. &c, this is not a good Return, but Vent. 21. 
he ſhall be amerced; the Party alſo, at whoſe Suit the Execution ſued, neg ag 
may ** him by Scire facias for the Value of the Goods, + „„ 4-16 


+ This is not 


like _ aun becauſe i in Caſes of Executions the Sheriff = take the poſſe Comitaturi 


B) In what Caſes a Reſcue may be jutified, 


F is Lord diſtrain 'M Rent when, none is due, the Tenant may law- Co. Lit, 475 
fully make Reſcue; ſo may a Stranger, if his Beaſts be diſtrained 160. b. 
when no Rent is due. So if the Tenant tender the Rent when the Lord * 
comes to diſtrain, and yet he does diſtrain, or if be diſtrain any Thing 
not diſtrainable, as Beaſts of the Plough, when other ſufficient Diſtreſs 
may be taken, the Tenant may make Reſcous z ſo may he if the Lord 
diſtrain in the Highway or out of his Fee. 

But though there muſt be Reaſon for the Diſtreſs, and rhan other- Salk. 247. 
wiſe the Reſcue cannot be unlawful; yet it hath been held in a Parco pl. 2. 
fracto, that the Defendant cannot juſtify breaking the Pousd and taking £4: Raym. 
out the Cattle, though the Diſtreſs was without Cauſe becauſe they are . * 
now in the actual Cuſtody of the Law. | Bettiſon, 

There is a Difference between a Man's being atreſted by a Warrant on Co. Lit. 16 1. 

Record, and by a general Authority in Law; for, if a Capias be awarded Yide 5 Co. 68. 
to the Sheriff to arreſt a Man for Felony, though he be innocent, he can- Mackalley's 
not make Reſcue; but, if a Sheriff will by the general Authority com- *. 


mitted to him by Law arreſt any Man for Felony, if he be innocent he Sg Jas 186; 
ay "jcue himſelf. 5 : 


(Cc) The Otkente of making a Reſcue, and 
how the Offenders are to be bꝛoceeded 
- againſt, 


1 3 agreed, that tbe reſcuing a Perſon impriſoned for Felony is Hal. Hit. 
alſo Felony by the Common Law. e PQ, hob: 


Alſo it is agreed, that a Stranger who reſcues a Petſon committed for, 


and guilty of High Treaſon (d), knowing him to be ſo committed, is in | Nom EP.C, 


ow Caſes guilty of High Treaſon, Jo 455. 
(4) er 


be knew that the Priſoners were ſo committed or not. Cro. Car, 583. 


To make a Reſcue Felony, the following 2” are laid down by Lord Hil. Hit. 
Chief Juſtice Hale; iſt, That it is neceſſary that the Felon be in Cuf- P. C. 606. 
rody or under Arreſt for Felony ; and therefore if 4. hinder an Arreſt, ? 3E.3, Coron, 


whereby the Felon eſcapes, the Townſhip ſhall be amerced for the 22? 


© Stamf. 31. 
Vor. IV. 5 Q Eſcape, * 


(e) For this 


. " ” ” n - S 2 
— _ 1 2 aces * 1 ES . 
. r 7 3 — * 8 
— 3 8 2 ——— HS * 
* * = i 2 3 — 
p — 24 — S . 2% 


DE EE 


"I W 5 — IT FE 
222 per ERR 
* „„ e 9 ii OE - -4 erIL 
— ©, 4» — * 
PP OW OS OBA B44, 
* — - es — 5 


ns 3 OC NO 
7. 7 1 > F 
r _ + EN then ours 


f 
1 
' 
iy 
: 
11 
„ 
"i 
the | 
7 
4 
. 
by 
5 
+ 
Ml 
1 
7 
q 
+. 
$Y 
LS 
£ 
AB - 
ba | 
* ww 
9 4 
FY 
'2 
. 
bil 
: i 
. 12 
N 
$ 
: x 
* 
5 
Thi 
& = 
ko 
IV 
1 
4 
* 
WA 
3 
LV 
7 
34 
4 
* 1 
16 
23 
+ $1 
v5; 
77, 
3 
53.3 
** ug 
145 
n + 
+; 
4 8 
42 
WS | 
4 | 
12 


* 

5 

1 

8 

9 
4 

15 

Ps 

8 

WY 
q 

> 
9 


2 6 


3 
* 

oy 

3 
. 


1 
$4; 
2 

1. 


* 
4 
1 
F 
4 
ls 
i 1 * 
„ 
1 
= 
* o 
85 
. 1 
1 
* 
"IN 
1 . 
. 
* 
1 * 
! 
3 4 
i 
: 
* of 
7 1 4 
7 
18 
Ut 
E. 
Ls 
3 \ 
. 
* 


r* RESINS 
e 
— 


x 2 ? 


. * 
* 
— — - IN nn IS 2 2 — — — & = — > - 
D b 4 . 1 —— — DI — — — — — — — — — i 
3222 — 2 3 — Pe 4” 2 > r 1 — s Pp — 8 - Dus 2 
— reer — — - >= 4 —— —..—_—_ os . 2 =_ — Y = — | — 
ag,” Ws 2 * 5 * 5 2 ON EI” EE r ö i See SIS x — I LE Mee +, LS — — 8 = . 4 * TY - 
PR AO oe arti >: 1 = * . 8 < — 5 — — * 3 — A _ 2 - DE I, — 7 = 
_—_— 2 - . Gu IS hatin” l \ r Ie 5 y = 
A,” „ r - l _ _ 
4 T . « I. 2 ft Fe — of 
. 2 . * 6 4 \ , 
wm ow 


T0 


* 
— 99 renn * 
3 I vn . 8 K 29, en wet Ser Nn e - 3 
* 8 8 n ＋ ; 8 * * 3 . n OT he prey = oh n r 8 r * *. EST k — 2 Sy 4 - * of "ws, =, pay AT mw” — 
s a 54 85 + 3 Y 0 N th - = a WR Pr EXIT * 3 . p * 2 "4 4 2 Ne 2 n — 7 — A 2 * — 
— PT OO — 2 ed reg Ir. a 7 y r 2 2 „ = 3 2 2 5 > 1 — * — — ws © IEG 5 — ke 4 5 0 . 2 
LS 1 2 « 2 * — — * me / 7 Abs —7 4 A 4 ora ks * A ad 5 — - 68 7 
* 1 | . a 1 X 0D 14. 5 8 — pe Wr 1 ba — — re * 7 ur," — 
a rb = p x * » r 2 _ _ 3 wit South 2 AS INC" Ge = . — — . . 9 
_— = wear eau" 2 77 ; v : l . 
— ̃ — — 


—_— 


— " On — 


— 


oa — 
2 * 2 o wp oo — ä — U—ů— — dd. both 4 ** 


Reſcue. 


Eſcape, and A. ſhall be fined for the Hinderance of his Taking; but ic 
is not en in A. becauſe the Felon c 
Hal. Hift, So to make 4 Reſcue Felony, the Party reſcued muſt be under Cy. 
P. C. 656. ſtody for Felony or Suſpicion of Felony ; and it is all one whether he 
be in Cuſtody for that Account by a private Perſon or by an Officer 
or Warrant bf a Juſtice ; for, where the Arreſt of a Felon is lawfy]. 
the Reſcue of him is Felony ; but it ſeems: neceſſary that he ſhould 
page 398 have Knowledge that the Perſon is under Arreſt for Felony, if he be in 
| the Cuſtody of # private Perſon. 725 5 
Hal Hit, But if he be in Cuſtody of an Officer, as Conſtable or Sheriff, there, 
P. C. 606. at his Peri}, he is to take Notice of it; and fo it is if there be Felons 
Cro. Car. 583. in a Priſon, and A. not knowing of it, breaks the Priſon and lets out 
ä the Priſoners, though he knew not that there were Felons there, it is 


1 


Felony. | 25 | . os 
2Hawk. P. C. A Perſon committed for High Treaſon, who breaks the Priſon and 
140. eſcapes, is guilty of Felony only, unleſs he lets others alſo eſcape whom 


he knows to be committed for High Treaſon ;. in which Caſe he is guilty 
of High Treaſon, not in Reſpect of his own Breaking of Priſon, but of 
the Reſcous of the others; | 


Hal. Hiſt. If the Perſon reſcued were indicted or attainted of ſeveral Felonies, 
P. c. 599. yet the Eſcape or Reſcue of ſuch Perſon makes but one Felony. | 
2 Hawk. P. C. Wherever the Imprifonment is ſo far groundleſs or irregular, or the 
139. Breaking of a Priſon is occaſioned by ſuch a Neceſſity, &c. that the 
Party himſelf breaking Priſon is either by the Common Law, or by the 
Statute de frangentibus Priſonam, ſaved from the Penalty of a capital 
Offence, a Stranger who reſcues him from ſuch an Impriſonment is in 
like Manner alſo excuſed z et fc e converſ e. 
Hal. Hm. A Return of a Reſcue of a Felon by the Sheriff againſt A. is not ſuf- 
P. C. 66. ficient to put him to anſwer for it as a Felony, without Indictment or Pre- 
ſentment, by the Statute 25 E. 3. c. 4. Ny 
Hal. Hit. As in Caſe of an Eſcape, ſo in Caſe of a Reſcue, if the Party reſcued 
P. C. 607. be impriſoned for Felony, and be reſcued before Indictment, the In- 
: dictment muſt ſurmiſe a Felony done, as well as an Impriſonment for Fe- 
lony or Suſpicion thereof; but if the Party be indicted, and taken 
by a Capias, and reſcued, then.there needs only a Recital that he was in- 
dicted prout and taken and reſcued. | 


Hal. HiR. But though the Reſcuer may be indicted before the Principal be 

P. C. 607. convicted and attainted, yet he ſhall not be arraigned or tried before 

(a) 2 Hawk, the Principal be attaint; but (a) if the Perſon reſcued. were impri- 

F. C. 140. ſoned for High Treaſon, the Reſcuer may immediately be arraigned, 

| for that in High Treaſon all are Principals; alſo it ſeems that he may 
be immediately proceeded againſt for a Miſpriſion only, if the King 

| leafe. | SO „ 

Hal. Hiſt, N The Reſcuer of a Priſoner for Felony, though not within Clergy, yet 

P. C. 667. ſhall have his Clergy. e 

As thoſe who 5 | 5 : e 

break Priſon are puniſhable, as for a higb Miſprifion by Fine and. Impriſonment in thoſe Caſes, wherein 

they are ſaved from Judgment of Death by the Statute de frangentibus-Priſonam ; ſo alſo are thoſe who reſ- 

cue ſuch Priſoners in the like Caſes, in the ſame Manner puniſhable, 2 Hawk. P. C. 140. 


On — 


* 
* 


3 | By the 6 Geo. 1. c. 2 3. ſed. 5. it is enacted, That if any Perſon ſhall 
9G. 1. e. 28, reſcue Felons ordered for Tranſportation, or aſſiſt them in making their 


dy which the | | wr Eſcape, 
 Reſcuing Perſons arreſted in the Mint, &c. is made Felony. 5 


2 3 2 3 MY . » 7 


— 
1 => 


| Reſcuing the Body of Offender executed for Murder from the Sheriff or Surgeons, 5 within 
Clergy, by 25 Geo, 2. c. 37. ſ. 10. hut it is Felony without Clergy to reſcue any. Perſon commmitted 
0 EE. 1 . 7, | 4 a add. for 


Proceſs 56, 213. 29 E. 3. 18. 


Sheriff, and the Sheriff 
| for perhaps the Sheriff may be dead or inſolvent ; but herein it hath 


Rr. ” 


Reſcue. : 
Eſcape, he ſhall be guilry;of Felony, and ſuffer Death withotit Beneft of | 

Cler d 1 er . E . . | 

= 1 Offence of reſcuing Perſons in Caſes of Treaſon and Felony ©, Lit. 161. 
1s uſually puniſhed by Indi&ment, ſo the Offence of reſcuing a Perſon Go. Ent. 614. 
arreſted on meſne Proceſs, or in Execution after Judgment, ſubjects the Raſt. Ent. 


| Offender to a (a) Writ of Reſcous or. a. general Action of Treſpaſs vi et 377. 


armis, or (5) an AQiion,on the Caſe, in all which Damages are re- 
coyerable. Alſo it is the frequent Practice of the Courts to grant an * Page 399 
(c) Attachment againſt ſuch wrong Doers, it being the higheſt Violence (% por this 
and Contempt that can be offered to the Proceſs of the Courr. % F. N. B. 
| | | LED rm 
A Writ of Reſcous againſt the Father and Son, the Father for reſcuing the Son; and the Son for reſcuing 
himſelf. 2 Bulſt. 137.—l[n Reſcous the Writ is conceived on the ſpecial Matter. 9 Co. 12: b. (J) On a 
Motion for an Information againſt one for oy a Perſon from the Sheriff in the Temple, the Court 
adviſed them to pace returned; and to bring an Action on the Caſe againſt him ae the better 
Way. Caſes in B. R. 556. (c) A Reſcuer ſhall be doubly puniſhed, for upon the Return of the She- 
riff he ſhall be fined to 4 King, and an Attachment ſhall iſſue out againſt him. Bulſt. 201. + 


On all Returns of a Reſcobe, Proceſs of Outlawry lies, 13 H. 7. 21. pl. J. 2 Inſt. 665. cont. Fitz. 


g 
4 "FFI y = ) Yew 4 i. 7 Lai n 
4 — n * — 
ern 
— 29 . »” 4 * 
' 1 2 


— 


4 ide Stra. 531. 6 Com. Dig. 541. 


8 1 


He who reſcues a priſoner from any of the Courts of WWeſtminſter-Hell 2 U. 3. 13. 
without ſtriking a Blow, ſhall forfeit his Goods and the Profits of his 3 Inſt. 141. 


Lands, and ſuffer Impriſonment during Life; but not loſe his Hand, be- 
cauſe he did not ſtrike, | | | 


It is clearly agreed, that for a Reſcous on meſne Proceſs the Party in- Cto. Jac.486: 


Jured may have cicher an Action of Treſpaſs vi ef Amis, or an Action on Hob. 180. 


the Caſe, in which he ſhall recover his Debt and Damages againſt the 


wrong Doer; and the rather, becauſe. dn (4) meſne Proceſs he can have (igen. 


no Remedy againſt the Sheriff. 


Alo it hath been adjudged, chat. for the Reſcous of a Perſon in led. g 


Execution on a Capias Satis. or Capias Utla. an Action will lie againſt * 
the Refever, though 15 Party injured hath his Remedy againſt the Hurt. 98. 
h his Remedy over againſt the Wrong Doer; Hob. 180. 


been held, that if he bring his Action againſt the Party who made the 


Keſcue, he may plead it in Bar to an Action brought by the Sheriff; 
fo if againſt the Sheriff or his Bailiff, they may plead that he had Satis- 


faction from the Party, ſo that if he recovers againſt one, the other is 


_ diſcharged. 


By the Statute 2 V. & M. Stat. 1. cap. 5. ſe#. 5. it is enacted, That 
e upon Pound- breach or Reſcous of Goods diſtrained for Rent, the 
« Perſon grieved ſhall in a ſpecial Action on the Caſe recover treble 
t Damages"and Coſts againſt the Offenders, or againſt the Owner of 
« the Goods if they come to his Uſe.” „ 
In an Action upon the Caſe for a Reſcous, upon this Statute it hath Salk: 2035. pl. 


been held, that the Plaintiff ſhall recover treble Coſts as well as treble Da- 2. Ld.Raym. 
mages, for the Damages are not I hin by the Statute but increaſed z an Es: 


i 1 


Action on the Caſe lying for a Reſcous at Common Law. 


Carth. 381. 
An Attachment will be granted not only againſt a common Perſon ex 


but even againſt a Peer of the Realm, for reſcuing a Perſon arreſt * 212. 


2 Jan. 30. 
b n 


4 . 
» ? 75 . 


* 


ſor or found guilty of Murder, or going to Execution, or during Brecution. N 3 5 
to Perſons tranſported, for reſcuing the Body, returnin — 


8 Ia. L 10,30 reſcui Offenders; 
me. AG called the Black Ad, ſee 9 Geo. 1. Cc. 23. 05 3 t under 


2 ” . 
8 ** 


( Reſcue. 


BI - 


by due Courſe of Law; ſo that if the Sheriff ſhall in any Caſe return 
to the Court, that the Perſon arreſted, or Goods ſeiſed, or Poſſeſſion of 
Lands delivered by him, by Virtue of the King's Writ, were reſcued or 
; violently taken from him, &c. they will award an Attachment againſt the 
Reſcyers. | > >": en ee e ee 81503 FIR 
2 Hawk. P. C. But herein it ſeems to be the Practice of late, not to grant an At- 
153. D tachment in any Cafe for a Reſcous, unleſs the Officer will (a) return it 
(an tween. for that it hath been found by Experience, that Officers will often take 
a Reſcous on upon them to ſwear a Reſcous where they will not venture to return 
meſneProceſs One, 2 75 | A a etna i Leader, 
and upon a | 1 | 1 
Writ of Execution; in which laſt it was ſaid by Holt Ch. J. the Sheriff could not return a Reſcous and 
therefore the Court can have no other Ground for an Attachment but Affidavits, and ought to be y IL 
tented therewith ; but on meſne Proceſs a Reſcous might be returned, which being Matter of Re. 
cord, and by Conſequence a better Motive, ought to be given to the Court. 6 Mod, 141, © 


; In a late Caſe, a Diſtinction was-taken where an Attachment is rayed 
4 G. 2. for a Reſcous in the firſt Inſtance, and where a Rule to ſhew Cauſe is only 
Youngv, Aſked ; in this Affidavits of the Fact are ſufficient; in the other Caſe the 
Payne. Sheriff 's Return is requiſite. * 

[Vide Com. JJ EE anbag crokal 
Dig. 541, 2. and peſf, 400. n.] 


* Page 400 Where, upon the Return of a Reſcue, an Attachment is granted, and 
2 Salk. 586. the Party examined upon Interrogatories, upon anſwering them, he ſhall 
1 1 diſcharged ; but if the Reſcous is returned to the Philazer, and Proceſs 

Said by Sir Of Outlawry iſſues, and the Reſcuer is brought into Court, he ſhall not be 
Sam. Afry to diſcharged upon Affidavit e. 1 7 
be the con 2 rey 5 3 | | 

ſtant Courſe upon the Return of a Reſcue, to ſet four Nobles Fine upon each Offender, 2 Salk. 586. 
Pl. 3. 2 Jon, 198. accord }. | 1 | | A 


4 " 4 


„ 


—᷑— 
1 


t The Attachment muſt be returnable at a general Return. Rex v. Wilkins, P. 11 Geo. Stra. 624, 
——— The Reſcuers on ſubmitting to a Fine, may be permitted to read Affidavits to ſhew, there was 
not any real Arreſt, Rex v. Minify, M. 12 Geo. Stra. 642.—— The Sheriff's Return of a Reſcue, is 
of itſelf a Conviction of a Reſcue, and Proceſs immediately iſſues from the Crown-Office againſt the 
Reſcuer. Rex v. Pember, P. 8 Geo. 2. Rep. Temp. Hardw. 112. Return of Ręſcous is not traverſ- + 
able, and the Reſcuer muſt be brought into Court to be fined. Barnes 429. The Reſeuer may be 
admitted to give Recognizance, to try falſe Return againſt the Sheriff. Barnes 430.—If there is a 
Verdict for the Plaintiff the Recognizance ſhall be diſcharged. IBI. I 
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IAN ndictment of a Reſcous ought to ſet forth th F Xecial Ci 
3 ndictment! ; ght to | ie ſpecial Circum- 
| -- gn D A ſtances of the Fact with ſuch Certainty, as to enable the Defendant 


fest can be to make a proper Defence, 
aided by the | 
Verdict. Rol. Abr. 781. lee er a 8 


Moor 555. And therefore, if an Indictment lay the Offence on an uncertain or im- 
_— Ent. impoſſible Day, as where it lays it on a future Day, or lays one and the 
93... ſame Offence at different Days, or lays it on ſuch a Day which makes the 

Indictment repugnant to itſelf, it is void. om 


Where 


Sy 
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| Where an Indiftment of Reſcous ſet forth that J. d. committed ſuch Dyer 164. 
a Felony, ſuch a Day and Year and Place, per quod A. B. prædictum Pl. 60: - 
S. cepit et arreſtavit, et in ſalva Cuſtodia ſua ad tunc. et ibidem eundem | 


J. S. Babuit et cuſtodivit, it is made a Quere whether the Indictment” be 


pot inſufficient, becayſe no Time of the Arreſt, is alledged in the ſame 


Sentence with it; and it is doubtful Whether the Time of the Cuſtody, 


which is alledged in the next Sentence by Force of the Copulative, be 
applied alſo to the Arreſt or not; and Dyer ſeems rather to incline to the 
contrary Opinion. 


- 


Alſo it is held in Dyer, that an Indlictment of a Reſcous is not good Dyer 164. 


without expreſly ſhewing the Day and Year both of the Arreſt and alſo _. 
of the Reſcous, and that the Time of the latter is not ſufficiently ſhewn by . 


the Reſcue was made, and that it ſhould be intended, that where the Ar- 


Court that the Word recuſſit implies it to be done by Force: 


6 


* 


I 


arreſted and in Cuſtody, and that he was reſcued, &c. 
In an Action on the Caſe for a Reſcous on meſne Proceſs, the Evi- 


ſhewing that of the former: 


a * 
a % 


But it hath been ſince adjudged, upon Exceptions taken to an indi&- Oro. jac. 348. 


ment for a Reſcous, that it was not neceſſary to alledge the Place where: 3 


reſt was, there alſo was the Reſcue without the Word Bidem. 
An Exception taken to an Indictment of Reſcous, that it wanted the 


Words Vi et Armis or Manu forti, but over-ruled, it being held by the Cro.Jac.345- 


he ſame 
Exception 
taken in Cro; 


Jac. 473. over-ruled, and there held, that though it vere Error at Conn Law yet it is made 


good hy the Statute 37 H. 8. c. 8. 


An Exception taken to an Indictment of a Reſcous from a Serjeant ro. Jac. 42. 
at Mace, who had taken a Man on a Plaint in London, becauſe it did not Hart's Cafe. 
ſet forth that the Perſon was taken by Virtue of any Warrant; but it be- 


ing alledged that he was lawfully arreſted, it ſhall be intended by a good 
Warrant. y9. 4 | | 


It is ſaid that an Indiqtment of Reſcous is not within the Statute of Ad- 2 Inf. 665. 


ditions, and that the naming the Perſon indicted of ſuch a Pariſh, without 2 Show. 84. 
giving him any Title, is ſufficient T. 3 pl. 2. 

1 In an Indietment for a Reſcue from the Houſe of Correction, it muſt appear fot what the Priſonet 
was committed there. Rex. v. Freeman, P. 18 Geo. 2. Stra. 1226; | W 


Note; Upon an Indictment of Reſcous, if it were upon an Arreſt 
upon meſne Proceſs, and the Party has appeared, the Court will be 
o eaſily induced to. quaſh it; fo if it be on Proceſs out of an inferior 4 5. 
Court, though the Party has not appeared; for no Aid is given to inferior age 401 
J%%%% ho. ͤwK·- r ͥ g . 1 | 
In an Action for a Reſcue the Plaintiff muſt alledge in his Declaration Godb. 
all the material Circumſtances; as that ſuch a Writ iſſued, that he was Lutw. 1 ft of 


6 Mod. 211. 


dence was, the Bailiff ſtood at the Street Door, and ſent his Follower #5 v. 


-up three Pair of Stairs in Diſguiſe with the Warrant, who laid Hands Gary. 
on the Party, and told him that he arreſted him; but he with the Help 
of ſome Women got from the Follower and ran down Stairs, and the 
Defendant hearing a Noiſe ran up, and put the Party into a Room, 
locked the Door, and would not ſuffer the Bailiff to enter. Holt Ch. J. 
doubted whether this was a lawful Arreſt, being by the Bailiff's Servant, 
and not in his Preſence ; but faid, that the Plaintiff muſt prove his 
Cauſe of Action againſt the Party, that he muſt prove the Writ and 


Warrant by producing ſworn Copies of them; he muſt prove the Man- 


ner. of the Arreſt, that it may appear to the Court to be legal, and, in SE £4 
Point of Damage he muſt prove the Loſs of his Debt, viz, that the Party 
became inſolyent, and could not be retaken. | 
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* In what — the Sheriff may return a Keen ; "and there 
of the Difference een Neri: e Wurde 1 


Execution. . 
Oro E868. THE Diftin&ion herein laid down in Varſery of Books and Caſes 
March 1. I k, that ona Reſcue on Heſne Proceſs the Sheriff: may return the 


. Kiſeos, and is fubje& to no Action; for that of a meſne Proceſs he was 
Kal Rep 89 not (a) obliged to raiſe his Poſſe Comitatus, not wookt * be r ret on 


6: to do on 70 Execution ferry meſne Proceſs. 
1001 52 · 


2 Lev. 144. 6 Mod. non Low. 130, 131. <a) Init Sha ay, u | 


to arrelt one on wm Proceſs. Ney 40. 


'Cro. 05 But if che Sheriff takes 2 Man upon an Mad as upon 00 aCe- 
py. * 38B, dias ad Satisfaciend. and he is reſcued from him, before he can being him 
Vom. 198. £0 Priſon, though he returns the Reſcue, yet this ſhall not j| excuſe = 
e for When Futlgment is paſſed, and he and his Bail do not ſurrender 
S. C. Probey him, nor pay the Condemnation Money, and then a: Capias iliges, to 
v. Lumley. which there can be no Bail, there it is en that he will not be 
Ce e. forth-corhirg; becnuſe neither he nor bis Bail have ſixivfied the Judgment, 
yatum after and therefore the Sheriff ought to take the Puſſ Comitarus; and con- 
Judgment. fequently it cannot be a good Return, that he took the Body, but cher it 
Cro. Jac. 419. Was „ ; and the Party may have an Action of Eſcape againſt dhe 
Rol. Rep. 389. Sheriff on his Return; and this is provided by the Statute Mm. +. 
}.Soin Cele (13 Ed. 1. M. 1.) cap. 39. which was made ra og n dem. 


5 5 > ing Reſoues'to the King's Writ. 


430. 

4 Lex. 46. In an Action on the Caſe * the Sherif for an 

Port bez Goes meſne Proceſs, the Defendant pleaded a Reſcue, which on Kea ap 

v. Gore, ad- as held a good Plea, * he did not ſhew that the Reſcue was re- 

Judged. turned. 

* Page 402, ® But if one taken on meſne Proceſs. be once in in Priſon, the Sheriff can- 

55 Rep nor return a Reſcous, for the Law PRO that he hath (e) Power to 
Wes K eep him there. 


Gro ro if * Priſon is broke by the King's 8 this ſhall 3 the. Sheriff 14 co. ' Vent. 239 
at or if broke by Rebels and Traitors, for che Sheriff or Gaoter hath. his R over ap 


them, 4 Co. 84. Oro. Bliz 815. 2 Mod, Ms Vent, +: 


Hal. Hit. fa Felon bearing, and in carrying bi. to 3 he i is reſcued 
P. C. bo A 1 from the Sherif, the Sheriff is puniſhable notwithſtanding the Reſcue; 
and ther fa for there is Judgment given, and the Sheriff ſhould have taken fuf- 


is no Excuſe ficient Power with him; and therefore in that Caſe the Tanne! is not 
in Felony. Anable. | 


1 os the Farm of the 2 and for what Daſs 
. be quaſhed, 


1 JET 3 that tho Return of a Reſove by.a Sheriff muſt 
3. ſhew the Year and Day on which it was made, ſuch Gato _ Lieu 
= Return de of. an Indictment. 2 | 

Brie | 1 i 
1 — 45+ Attack. 1. | | ER But 


3 H. 7. 11. 
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Reſcue. 5 


— * 


— — e 8 . — , « v * * To m . * „ . „ * „ * 5 
4 — n ne — — CO COSI — 


A 


But it hath been held, that the Sheriff's Return of a Reſcue on a Palin, 532. 
Latitat, without mentioning the Day of the Caption, was ſufficient, all. 
the Clerks in Court affirming the Precedents to haye been ſo. 

The Sheriff's Return of a Reſcue, without mentioning the Place where Mor. 423. 
it was made, was held naught, and the Party diſcharged, _ Pl. 585. 

So where upon a Latitat awarded againſt J. $. the Sheriff returned Yelv. 31. 
4 Reſcous on ſuch a Day, but did not mention any Place where the + panel 
Reſcous was made; and adjudged a void Return, becauſe it doth not | 
| appear that either * Arreſt or Reſcous were within his Juriſdiction; but, 7 

it had appeared to have been done in the County, it ſhould be intended 
within his Bailiwick tho! it was within a Liberty in the ſame County; and 
even in ſuch Caſe the Reſcous had been unlawful becauſe the Arreſt 
was good, nobody being prejudiced ' thereby but the Lord of the 
Liberty. 

But SOR the Return of a Reſcous recited that a Latitat was di- 2 Rot. ue. 
reed to him, Gr. and that he made his Warrant to his Bailiffs, who 255, hes 
arteſted AJ. and chat he was reſcued „b S. this was held good. 
though it did not ſhew the Time or Place where the Reſcue was 


made. t t 8.4 #, 
| | | 3.7 9) 515.9 2 fi the Cage 


is nding thy | Sheri" Rituvn: of a Reſcous, theſe . 155. 
were” taken to 28 ; 1ft, It is faid fect Warrantum mem Thome Taylor, 
and doth not ſay that Thomas Taylor was his Bailiff. - adly, He doth 
not fay for what Cauſe he made his Warrant, and ſo it appears not 
whether ic was lawful or got 3 and open thefe- Brceptions it was 

- Exception v0 a Sheriff 's Returs of adus, that it was not alledged5ia 342; 
that the Party was in Cuſtody, it being only by Implication that he Was ber. * 
reſcued out of the Bailiff's Cuſtody; and for this, it was quaſhed; ſo 
chat it. was dot feturned he record, or chat che Party gebe! 


elf. 
The Sheriff revunned- a Reſcom on a ſpecial Bailiff, viz; that Cook, Lit k. 
and ſeven ethers made an Afſault on the Bailiff, r. and the Party ar- 
reſted cepit et abduxit, when it ought to have been ceperunt et abduxerunt; 


and the Court, Return good as to Cook,: but void ay ta. the 
2 es and 8 825 :E mitted to TX his Fine ” ow . which * Page 403 


was 65. Bg. 5 | | (43) An In- 
| [1334.31 ditment;far a, 
Tt pdt: is. bs ene rogehus, except the. 
P 8 ſ Lanes 5 
ay Res the, Ol Fn a e ; e for for r which he n 2 roy 1 5 al. 1 4 58. 8 
Reſts of a Perfon ar Wehe og eſis ren ads 5 -fitlt ves 
e Paſticula named, an the Return was at th 1 h- 2 | Keb. 4% 


out ſaying et quilibet corem riſcuffit z and held wall enough, els 
Affirmative. 

Exception taken to the Return of a Reſcue, that it was feci Warmn 2 Jon. 107. 
without ſaying ſub figillo Officii, but over- ruled; for it cannot be a War- 
rant unleſs it be under Seal, and the ſaying feci Warrant” dire? implies it 
was ſo. 

The Sheriff returned a Reſcous thus; iſt, Non eſt inventus in bail' mea, 6 Mod. 220. 
and Executio refidui iſtius brevis patet in Schedula buic brevi annex, and that Rexv. Vieles. 
was of a Taking and Reſcous; and the Return of the Reſcous was 
quaſhed for the Repugnancy; for per Cur. after Non ef inventus all the 
flint; af there remain no more for the Sheriff to do. But Note; 

Upon the Return of a Reſcous the Sheriff always concludes, that after the 
Reſcous made the Defendant Nen eſt invent. in Balliva. 
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5 Mod, 219. The Return of a Reſcue was, that the Party was in Cuſtody of three of 
the Bailiffs, and that the Defendants izſultum fecerunt upon one, which the 
Sheriff called Ballivos meos; and for that Reaſon it was quaſne t. 
Palm. 532. It hath been a great be pn and much debated in Variety of Caſes, 
2 Jon. 197. whether upon a Reſcue of a Perſon out of the Cuſtody, of a Sheriff*s Bai- 
7 Eliz. liff, the Sheriff is to return the Reſcue ſecandum verizatem facli, or ſecun- 
1 214. dum veritatem in lege, that is, that he was reſcued out of the Cuſtody of 
2 Lev. 28. the Bailiff, being the Truth in Fact, or out of his own, Cuſtody, being 
Raym. 161. the Truth in Laws the Bailiff's Cuſtody being in Law the Cuſtddy of the 
2 293. Sheriff himſelf; and it ſeems now agreed that a Return either Way is 
Fry ; 3 7 good; and herein ſome Books diſtinguiſh between a Bailiff of a (5) Li- 
Stil. 417. © berty and a common Bailiff, and ſay that the Return of a Reſcue out of 
G) Rol. Rep. the Cuſtody of a Bailiff of a Liberty ought to be ſo expreſſed, becauſe he 
263. is ſuch a public Officer of whom the Court takes Notice. Others dif: 
1 tinguiſh (c) between an Action on the Caſe and an Indictment for a Ręſ- 
(e) Cro. Jae. - cous, for that in the firſt the Plaintiff muſt declare as the Truth is, viz. 
242. that he was reſcued being in the Cuſtody of the Bailiff, but that in an In- 
= . dietment ic muſt be according to the Operation it hath, in Law. . 


Salk. 586. But where the Sheriff returned Virtute brevis mihi dire“ fect Warrant 
pl. 2. A. & B. Ballivis meis qui virtute inde ceperunt the Defendant, et in Cuſto- 
dia mea babuerunt quoſque ſuch and ſuch recuſſerunt him ex Cuſtodia 
Ballivorum meorum; and this Return was on Motion quaſhed; for per 

Holt Ch. J. when the Bailiffs have arreſted the Party, he is in Fact and in 

Truth in their Cuſtody, but in Law he is in the Cuſtody of the Sheriff; 

an Anſwer either Way is good, viz. that he was reſcued out of the Bailiffs 

Cuſtody, or that he was reſcued out of the Sheriffs Cuſtody ; but to ſay 
that he was in the Cuſtody of the Sheriff, and yet reſcued out of the Cuſ- 

+ If itappear tody of the Bailiffs, is repugnant T. 511 2657 
on the mans , ner „ VVV»! \ l 
that the Warrapt was to two, and the Arreſt by one only, yet the Return is good; for it is no Excep-. 
tion in what relates to public Juſtice. Rex v. Ree, M. 5 Geo, Stra. 117, ——If on a Returnof 4 
Reſcous of two Perſons, it is only ſaid, they could not A be found, (without ſaying, zec trum 
aliguis,) it 18 ill. Rex v. Tucker, M. 6 Geo. Stra. 225. Fort. 362.——That the Bailiff arreſted the 
Defendant is good. Jhjd.—— That the Deferflant being in my Cuſtody, is ſufficient. IBI. 


— 


® Page 44 *% Whether the Sheriff's Return of Reſcue be traverſable, = 


Gro. Kliz. It ſeems that antiently, when the Sheriff returned a Refcue, the Party 
3i | was admitted to plead to it as to an Indictment; but the Courſe of late 
yer 212. has been not to admit any Plea to it, but drive the Party to his Action 

2 Jon. 39. againſt the Sheriff in caſe the Return were falſe; and hence it is now 

** 324- ſettled that the Return of a Reſcue is not traverſable, but yet it hath been 

Comb. 4 held that the Submiſſion to the Fine doth not conclude the Party grieved 


Barnes 429. from bringing his Action for the falſe Return, if it were ſo. 
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Standalum Magnatum, | 


T the Time of making the Law, on which this Action is 2 Mod. 156. 
founded, the Conſtitution of this Kingdom was Martial and 

given to Arms; the very Tenures were Military, and ſo were 

the Services; as Knights-Service, Caſtle-Guard and Eſcuage; 

ſo that all Provocations by vilifying Words were revenged by the Sword, 

which often created Factions in the Commonwealth, and endangered even 

the Government itſelf ; for in theſe Kind of. Quarrels the great Men, or 

Peers of the Realm, uſually engaged their Vaſſals, Tenants and Friends; 

ſo that Laws were then made againſt wearing of Liveries or Badges, and 

againſt riding armed; ſo the Stat. Weſftm. 2. 13 Ed. 1. Stat. 1. appoints, 

that the Offender ſhall ſuffer Impriſonment, until he produces the Author | 

of a falſe Report. 8 55 | I e 
The Law on which this Action is grounded, is the 2 R. 2. Stat. 1. cap. This Statute 

5. which enacts, That of Counterfeiters of falſe News, and horrible is recited by 

“ Lies, of Prelates, Dukes, Earls, Barons, and other Nobles and great 3 x 

« Men of the Realm, and alſo of the Chancellor, Treaſurer, Clerk of the thereby it is 

* Privy Seal, Steward of the King's Houſe, Juſtices of the one Bench further pro- 

or of the other, and other great Officers of the Realm, it is defended vided that 

| « that none contrive or tell any falſe Things of Prelates, Lords, and of ed pg _ 

e others aforeſaid, whereof Diſcord or Slander might riſe within the ni : 


0 : n , ſhed by the 
„ Realm, and he who doth the ſame ſhall be impriſoned 'till he have Advice of the 


on gy A 
4 Inſt. 51. 
4 Co. 12. b. 


For the better underſtanding of this Statute we ſhall conſider, , 


brought him forth that did ſpeak the ſame.” x 


(A) The Perſons who may bying this Adlon. ade? 21hitnt 


(B) Foz what Wopds it lies. 405. e 1 . 
(C) The Pzoceevings in this Adlon. 47. e 


" 22 
— 


, * 


*(A) Lhe Perſons who may bring this Action, *?:s 40; 


T5 hath been held, that the King is not included in the Words Great Cromp. Jur: 
1 Men of the Realm, as the Statute begins with an Enumeration of Per- 19, 35 
ſons of an inferior Rank, as Prelates, Dukes, Ge. | 5 5 I" 
Alſo it is held, that a Woman noble by Birth is not intitled ro this Cromp. Jur. 
Action. 1 1 „„ 44. 

It hath been adjudged, that though there was no Viſcount at the Time Cro. Car. 136. 
of making this Statute, (the firſt Viſcount being Jobn Beaumont, who was Pelm. 565. 


created Viſcount 18 H. 6.) yet when created Noble, though by a new e | 
Title, he was intitled to his Action on this Statute. — Fe. 
Vor. IV, 8 5 8 Alſo Ley 82. 
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Scandalum Magnatum. 


— 


A 


Com. Rep. Alſo it hath been adjudged, that ſince the Union a Peer of Scotland 
439. pl. 202. may have an Action on this Statute, and that it is not neceſſary for him 
YL 1 to alledge that he hath a Seat and Voice in Parliament; for by the 
Phipps. * ' Ann. 8. Art. 23. all 1 55 of Scotland after the Uniom ſhall be Peers of 
| Great Britain, and have Rank and Precedeney, &c. be tried, Ge. and 
enjoy all Privileges of Peers as fully as the Peers of England now do or 
. hereafter may enjoy, except the Right and Privilege of ſitting in the 
_ Houſe of Lords, and the Privileges depending thereon, and particularly 
4.4 Bxon the Right of ſitting upon the Trial of Peers. f : 


of the Exche- - 


quer may have this Aion. Patin. abs. : Semb. 12. Co. I 44.— lt does not lie for a Peer If be Was 
ds. . 666. : f 


not ſo at the Tiine 6f King the Palin. 566 


Lo SS ASS 4 * 
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(85) Fer what WMoꝛds it lies. 
2 Mod. 161. 1 T hath been cöntendded for, that no Words of Slander afe puniſhable 


—— A. | by this Statute, unleſs they are actionable at Common Law, and that 


they are only aggravated by the Statute, which in this reſpect is like the 
FOG: 208 King's Proclatnation. RE eg, | 
pl, 229. 3 G 


2 Mod. 156, But the ry hereof ſeems to have been holden in molt of the Caſes 
| on this Head, and not without Reaſon, as it would be to no Purpoſe to 
wake a Law, and thereby to give a Peer an Action for ſuch Wotds as a 
common Perfon might have before the making of the Statute, and for 
which the Peer himſelf had equally a Remedy 57 the Common Law; and 
therefore the Deſign of the Texte muſt be, not only to puniſh ſuch 
Things as import a great Scandal in themſelves, or ſuch for which an 
Action lay at the Common Law, but alſo fuch Things as ſavoured of any 
Contempt of the Perſons of the Peers or great Men, and brought them 
into Diſgrace with the Commons, whereby they took Occaſion of Provo- 
cation and Revenge. 1 | 13 
| It hath been obſerved, that no Action had been brought on this 
2 * Statute till 100 Years after the making thereof, the Lords ſtill con- 
Zerton's Ar. tinuing the military Way of Revenge to which they had been ac- 
gument. It cuſtomed. 5 N ö 
is ſaid by my | | * 3 I X ; 
Lord Coke, that, at Common Law, Scandal of a Peer might be puniſhed'by Pillory and Loſs of Ears, and 
that this Offence is now aggravated by the Statute. 5 Co. 125. De Libellis famofis. 12 Co. 37, 
9 26 99> 2 Mod. 162. That it was uſual to puniſh Offenders of this Kind in the Star-Chamber. 
2 152. ; ; 


Keilw. 26,27. The firft Caſe on this Statute, -faid to be reported, is in Keilw. where 
z Mod. 164. (fe Lord Beaucbamp brought an Action of Scan. Mag. againſt Sir Ri- 
2. chard Crofts, for that the ſaid Sir Richard had ſued out a Writ of Forge- 

ty of falſe Deeds againſt him; and it was held, that the taking out 
Page 406 the Writ being done in a legal Way, and in a Courſe of Juſtice, the 
t The Action Action did not lie. 4 8 


does pot lie x Wer | 
for a judicial Proceeding, againſt a Peer by Action, Appeal, Indictment, Oc. though he be acquitted. 
2 Inſt. 228. Hob. 266. R. Kel. 26, 27» Dyer 285. 8. | A | 


A Scan. Mag. was brought for theſe Words, You have no more Conſcience 
gs Dake of than a Dog; ſo that you have Goods, you tare not how you come by thim; 
Buckingham's and held actionable. | RY 


Caſe.— 80 in | ET | | 
the ſame Book, You ſaid you would wind my Guts about your Neck, held actionable. Lord Abergeny's Cale. 


Cromp. Jur. 13. 
4 — 80 


ö : 


b ——.—— — — —— A LIE P + 
Seandajum; Magnatum 
8 for ſaying of a Judge, Los are 4 corrupt OTE ' Cromp, Jur. 
| & 9 : Juze 38 · Lord Ch Taft: Dyer's Cafe. 
So for theſe Words, J. S. is 4 conetaus. and malicious. Biſhop. led. 55: 
6. | TT | bi of Wins 
- + ns Maiden: bat os Dall, 38, & G: ann; 
So for theſe Words, He impriſoned me till 1 gave @ Releaſe, 1 Leon. 356. 
| * 0 122 Lord Wi V 


| | | | cheſter's Caſe cited, Freem, 221, 
So theſe Words, You have writ a Letter to me, which I have to ſhew, Cro. Eliz, 1. 


that. 1 will and to prove againſt you, f., 


the Maintenance. of Wan en and 
were beld actionable, and 500 Marks Damages given, 
So of theſe Words, My Lord Mordant did Th that Prude robbed Cro. Eliz. 67. 
Shotbolt, and bid me compound with Shotbolt for the ſame, and ſaid he Lord Mordant 
would ſee me ſatisfied for the ſame. though it coſt him 100l. on I did for Bridges. 
him, being my Maſter, otherwiſe the Evidence I could have given would bave 
„ e RA 
can. Mag. was brought for ſpeaking theſe Words, Jou like not of me 4 Co. 14. 
fince you like thoſe that maintgin Sedition againſt the Queen's Proceeding z £274 Crom- 
the Defendant juſtifies by ſhewing the Occaſion of ſpeaking the Words, wulf Caſe S 
and that the Plaintiff encouraging Men to preach againſt the Common 
Prayer, he only meant that he liked of thoſe who maintained Sedition 
(innuendo Seditiaſam illam dofrinam) againſt the Queen's Proceedings; 
and this was held a ſufficient Extenuation of the Words, © 
In Scan. Mag. for theſe Words, My Lord L.. is a baſe Earl and paltry Ceo. Jac. 196. 
Lord, and keeps none but Rogues and Raſcals like himſelf. Williams and Earl of Li- 
Croke Juſtices held, the Action lay, for the Words touch him in his / v.Brough- 
Honour and Pignity, and may raiſe Contempt from the People, and 
that in Caſe of Nobility general] Words will maintain an Action. But 
Yelverton and Fleming ſeemed to incline to the cantrary, and ſaid the 
Words touched not his Life, Loyalty or Dignity, but were only Words 
of Spleen; et adjornatur; and after the Defendant died, and the Writ 
abated. ya 
For theſe Words wrote (a) in a Letter, I have heard that your Lordſhip 8 
bath ſought by uncharitable Means to bereft me of ny Life, Lands and Li. 1,34 Za 
berty, .an Action lies. . VV 


5 * „ 


Co. 16. 8. C. 


So where one, on hearing that his Barns were burnt down, ſaid, I Moor 142. 
Can't imagine who it ſbould be but Lord Sturton. : * 


It bath been held that for theſe Words, The Earl of L.'s Men by his Goull. 115. 
Command took the Goods of H. by a forged Warrant, an Action of Scan. 
Nas: Fae Joy lie, becauſe not ſaid the Earl knew the Warrant to be 
orged. VL. | | 15 

7 Action of Scan. Mag. was brought for theſe Words, Tbere are 12 Co. Earl 
more Jeſuits come into England fince the Earl of Northampton was Lord f, ue. 
the Cingue-Ports,than ever there avere before, and held actigcnable. e Cle.) 

* In Scan. Mag. for theſe W. fs ſpoken by a Parſon in the Pulpir, Page 407 
The Lord of Leiceſter is 4 wicked and cruel Man, and an Enemy to the Vent. 6. 
Reformation in England, adjudged actionable, — 500 J. Damages 222 "Ml 
given; 1 e 
bh So for theſe Words, Tbe Earl of Pembroke is of ſo little Eſteem in the mr; 
Country, that no Man of Reputation bath any Eſteem for him, and no Man pl. 58. 


which is, againſt the Ward. of God, N the Queens Autbority, 7 to Biſhop of Ner- 


—_ . . 1 ; 4 
That the Action as well lies for Words written as thoſe ſpoken, 2 Show. 505. pl. 467. 


will Earl of Pem- 
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Scandalum Pagnatum. 


— 


broke v. will take his Word for 2 d. and no Man of Reputation values bim more thay 

Staniel. 1 do the Dirt under my Feet; and held actionable, though ſaid they would 
| not be ſo in the Caſe of a common Perſon. 2 1 

Lev. 27. If one ſays, I met J. S. whom I do not know, but my Lord P. ſent after 


Sid. 434. me to take my Purſe, an Action of Scandalum Magnatum lies, tho* not 


2 Reb. 537+ poſitively ſaid my Lord P. ſent him, or that it was to take the Purſe fe- 


uche, gb v. Joniouſly 3 which laſt, in Caſe of an Action by a common Perſon might 
Sir Jobn Mor- be a good Exception. N e 

dant, Vent. 1 | | 
9. S. C. adjudged, and there ſaid that in theſe Actions the Words ſhall not be taken in Mitiori ſenſu, — 

22 the laſt Paragraph under this Diviſion.] | | 


Sid. 233 B80 theſe Words, I value my- Lord Marquis of D. no more than 1 value 


Keb. 813. the Dog that lies there, were without Debate adjudged for the Plaintiff, 
8 but a Writ of Error was brought, pending which Proby was killed, but 


| Dorcheſter v. his Executors after paid the Money. 


Proby, V N 
Paſch. 7 So of theſe Words, My Lord S. may kiſs my A——, I care not a T—— 
Car. 2. in for bim, be keeps none but a Company of Rogues about bim; On Not 
9+ Ry guilty pleaded, and a Trial at Bar, the Plaintiff had a Verdict and 100. 
Charles Ar- Damages, | | Wk WT wel 
thur. | | - . N e In 3 
2 Mod. 151, If one ſays of a Peer, He is an unworthy Man, and alis againſt Law 
Ce. and Reaſon, an Action of Scandalum Magnatum lies notwithſtanding the 
_ 232: Words are general and charge him with nothing certain; and ſo ad- 
© 0 judged by North, Wyndbam, and Scrogs againſt the Opinion of Atkins, 
Lord Townſend who ſaid the Statute extended not to Words of ſo ſmall and trivial a 
v. Dr. Hughes, Nature, but to ſuch only which were of greater Magnitude, by which 
Diſcord might ariſe, &c. and therefore the Words borrible Lies were in- 
ſerted in the Statute. Note; the Rule laid down by the Court in this Caſe 
was, that Words ſhould not be conſtrued either in a rigid or mild Senſe, 
but according to the genuine and natural Meaning, and agreeable to the 
common Underſtanding of all Men. | 


0 The Pzoceedings in this Action, 
| TTERE I ſhall take Notice of the following Particulars : 
2 Mod. 152. That it is now clearly agreed, that though there be no expreſs 
1 Words in the Statute which give an Action, yet the Party injured may 
maintain one on this Principle of Law, that when a Statute prohibits 


the doing of a Thing, which if done might be prejudicial to another, 
in ſuch Caſe he may have an Action on that very Statute for his Da- 


mages. | | | 
Wil. Rep. That though the Action is to be brought tam pro domino rege quam pro 
690. ſe ipſo, yet the Party is to recover all the Damages. 5 
Freem. 49. That if the Words are actionable at Common Law, the Peer hath his 
pl. 53. Election to proceed on the Statute or at Common Law. 


* Page 408 * It hath been held, that this being a general Law the Plaintiff need 
Cro.Car.136, not recite it particularly, and that if he ſets forth fo much thereof as 


2 Sid. 21. ſhews his Caſe to be within the Statute, it is ſufficient: 
Freem. 425. SOFIA i 4. | | | 


„ 19S. | 7 : A 
1 151. That it is now ſettled that no new Trial is to be granted in Scan, Mag. 


Mod. 231. for exceſſive Damages; which Point ſeems to have been determined in 
| | „ "2 ae 
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Scandalum Magnatum. 
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the before mentioned Caſe of Lord Townſend v. Dr. Hughes, where the 
Jury gave 4000 J. Damages. | | 
In Scan. Mag. the Plaintiff declared that the Defendant ſpake theſe Hil. 33-4. 

Words of him, My Lord of London is a bold, daring, impudent Man Car. 2. in 
for ſending Heads of Divinity 0 his Clergy in \heſe Paris contrary to Law, C. B. Biſeb 
ad damnum 200 l. whith Sum the July gate in Diimages. Wallop and 1 
Williams for the Defendant mobed for à few Trial, In regard there was 5 
no Proportion betwixt the Scandal and the Damages, and likewiſe be- * 
cauſe there was no particular Damage proved at the Trial ; the Defend- 

ant alſo had made an Affidavit that he was not worth 2000 /. at the Time 
of the Action brought, nor ſince]q but botwchſtanding the Touft re- 
„„, , apt wr (tf) 

It has been ruled, that in Scau. Mag. the Defendabt cannot juſtify; let : Mod: 166; 
the Words be ever ſo true, 'bttayfſe the ARiet is brought 9 1 in Free. 221. 
which the King is concerned; but it hes been; held that the Defendant . 
may explain the Words by ſhewing the Occaſion of ſpeaking of them, and 
thereby extenuate the Meaning of them, as was done in Lord (a) Crom- (a) 4 Co 14. 
welPs Caſe. 5 : | 5 Which vid 


358 can ee, 0207 414 ante, 406. 
In Scan. Mag. the Court will never change the Venue gn the common Carth. 400. 
Affidavit that the Words were ſpoken in another County, becauſe 2 Salk. 668. 
a Scandal raifed on 4 Peer of the Realm refle&s on him through the P. 3 
whole Kingdom, ànd he is à Perſbi bf & gteat Notoriety, that there is 
no Neceſſity. bf his being tied down tu try his Cauſt ambng his Neigh- 
bourhood. | 5 | Dt 5 
As in the Caſe of Viſcount Sanford v. Nedbam, where the Action Lev. 56. 
was laid in London, and the Defendant moved to change the Venue, for Keb. 514. 
that he was prohibited to ftay ih London be uk been in Arms agdinſt the 
King; but the Motion was denied ; the Plaintiff being a Peer of Par- 
liament then (4) ſitting at Weſtminſter, and has Election to lay his Action (5) 774 1 Sid. 
where it is moſt convenient for himſelf; and there is the leſs Reaſon for 185. 
removing it becauſe the Action is as well on Behalf of the King as * Mod. 216: 
But in the Caſe of Lord Sbaftesbury v. Grabam, the Court in Scan. Mag. Jon. 198. 
on a Special Afﬀidavit of the Plaintiff's Power and Intereſt in the Vent. 363. 
County where the Action was laid, made a Rule for changing the Venue; Skin. 4. pl-9. 
but Note, that the Books · Which report and cite this Caſe, mention it as 8. = * 
a Caſe of the Times, and that it was owing to the great Influence that 
Lord had in the City of London, that the Court varied from the general 
Rule, and which Rule hath evet ſince, and notwithſtanding this Caſe, | 
been adhered to ＋ | „ | + In the Caſe 
of Lord Sand- 


wich v. Miller, in B. R. the Cvurt refuſed to chavge the . enue, after ſolema Argument, though a Rule to 


- 


ſhew Cauſe was granted. 


It hath been held, that the Statute which appoints that Actions for Cro. Car. 5 35. 
Words ſhall be commenced within two Years, does not extend to Scar. | 


| IG it hath been held, that the Statute. a7 Eliz. c. 8. for bringing a Cro. Car. 535. 
Writ of Error into the Exchequer Chamber does not extend to this Sid. 143. 
Action. e | 
Ilt hath been held, that in an Action of Scan. Mag Special Bail is not 3 Mod. 41. 
taining a Verdict. 5 | ® Sed qu. of 


| : | | | _ this, for, if 
the Editor does not miſtake, Coſts were lately given in B. R. on a Caſe of Lord Bolingbroke's? And1 


It hath been held, that no Coſts are to be given the Plaintiff on his ob- 2 Show. 506, | 


ſhould ſuppoſe in all Caſes of Scan. Mag. where the Words are actionable, and the Plaintiff recovers, he is 


intitled to Coſts, if he is not intitled to them in Caſes where they are not actionable. As to the Pro- 
ceeding in Scan, Mag. ſee 1 Com. Dig 188. 


Vor. IV. 5 T Scire 
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ener N Stire F atias. I 


() The Nature of the Writ, 409. 

(B) In what Caſes it is a pzoper Remedy, 410. 
(c) In what Caſes: neceſſary, and herein who are to be 
Parties to it, and ok the Pylvity required herein. 411. 


And herein, | MT on „ 


1. Of the Sci. Fa. to revive Judgments, and after what 
Time neceffary. 417, — 8 
2. Of the Sci. Fa. on Recognizances and Statutes, 413; 
3. Of the Sci. Fa. on Letters Patent. 415. 

4. _, Fa. by and againſt Executors and Adminiſtrators; 
J | 410. | | | 
= 5. By and againſt Heirs and Tertenants. 417; 

| 6. By and againſt Huſband and Wife, 419. 
7. Sci. Fa. againſt Bail. 420. Y 


— — — — x ̃ ͤꝗbnbn——— — — 
— A —— EE 


- — — — - — 


[D) The Foꝛm of the Writ any Pꝛoceedings, and how far 
tit muſt purſue the Nature of the oziginal Aﬀton. 421. 
(E) Pleadings to a Sci. Fa. 423. = 


2 


(A) The Nature of the CUrit. 


unn Scire Facias is deemed a (a) judicial Writ, and founded on 


Co. Lit. 290. b. ſome Matter of (5) Record, as Judgments, Recognizances, 
” _ , po and Letters Patent on which it lies to inforce the Execution 
GW U * 75 tion of them, or to vacate or ſet them aſide; and though 


Fine Su» it be a Judicial Writ, or Writ of Execution, yet it is ſo far in (c) Nature 
Grant et Ren- ; | "K+ + | | | 
der of an Advowſon a Sci. Fa. ſhall be granted; for this is a Judicial and no Original, 2 Inft, 470. 
(5) That in many Caſes a Sci. Fa. is granted partly upon a Record, and partly upon ſuch a Suggeſtion, 
without which no Proceeding could be on the Record. 2 Inſt. 479,——That the Rule holds not always 
ood. That where one comes in by Matter of Record, he ought not to be ouſted without a Sci. Fa. for he, 
whoſe Lands are extended upon an Elegit, upon a Recognizance, after the Debt be ſatisßed, may enter with- 
zut a Sci. Fa. but the Conuſee of a Statute, becauſe he is to have Coſts or Damages which be not known, 
' cannot be ouſted without a Sei. Fa. Cro. Car. 589. 4 Co. 67. 2 Rol. Abr. 4979,—— Sci. Fa, lies in 
Chancery on a Patent ; for the Patent being inrolled is a Record of that Court; but where Sci. Fa. is 
] | brought for the Forfeiture of a Patent or other Thing in another Court, there ought to be an Office found 
| | in ſoch other Court before the Sci. Fa. iſſues, except the Forfeiture appears of Record in the ſame Court, 
| whereupon to found the Sci. Fa. 3 Lev. 223. [Vide foft. 416.] le) In Nature of an Original. 
Skin. 68 2. Comb. 455. There are many Sci. Fa. in the Regiſter among the original Writs. 
Lucas 258. | | | Nas | | 


of 
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_ Dcire Factas, 


* 


— 


of an Original, that the Defendant may plead to it, and it is in that Re- | 
ſpe& conſidered as an (a) Action; and therefore it is held, that a Releaſe (, 1 in Na: 


of all Actions, or a Releaſe of all Executions, is a good Bar to a Sci. Fa. ture of a Do- 


| Ws  - claration, Sid. 
406.—and may be formed according to the ſubject Matter. Carth. 107. 


* But though it be held that a Sci Fa. is in Nature of an Original, yet * Page 416 


it hath been adjudged, that no Writ of Error lies into the Exchequer Cro. Car.286, 


Chamber on a Judgment given in B. R. on a Sci. Fa. the Statute 27 Eliz. 300, 464. 
cap. 8. which gives the Writ of Error, , mentioning only Suits or Actions 1 1858 
of Debt, Detinue, Covenant, Account, Actions upon the Caſe, Hectione 8 38. 
Firmæ, or Treſpaſs, | Salk. 263. 


pl. 4. Ld, Raym. 97. See 5 Mod. 228. 12 Mod. 10g. Comb: 393. 


Alſo it was formerly held, that the Plaintiff could not in a Sci. Fa. re- Dalf. " 
cover Coſts ; but this is now remedied by the Statute 8 & g V. 3. cap. 3 Bull. 324: 
11. ſe. 3. 3 | 5 


2 Os = 4 2 r 


(B) Jn what Caſes it is a pzoper Remedy. 


TE a Bill of Exceptions be tendred to a Judge, and he ſigns it and 2 Inſt: 438: 
dies, a Sci. Fa, lies againſt his Executors or Adminiſtrators to cer ” 

tify it. 7 5 

S0 if a Man be outlawed, who at the Time of the Outlawry was be- 2 Inft. 428. 

yond Sea in the King's Service, and he brings a Writ of Error to re- eee 

verſe this Outlawry, and obtains a Certificate of the Marſhal of the 

King's Hoſt, (as he ovght to do) in this Caſe, notwithſtanding the Mar- 

ſhal dies, yet may he aſſign the ſame for Error, and upon ſhewing the 

Certificate have a Sci. Fa. to the Executors or Adminiſtrators -of the 

Marſhal, it a EEO | 

A Sci. Fa. lies againſt a Sheriff who levies Money on a Fi. Fa. and re- Hutt. 32. 

tains it in his Hands, | | Ero. Jac. 5 14 

And. 247. 

Godb. 276. 


Cro. Car. 409. 
| — Lies to 
have Execution of Damages recovered in an Appeal. Cro, Jac. 549. 


— 


80 a Sci. Fa. will lie for a Fine aſſeſſed on the Party at the Juſtice Seat 
of a Foreſt. 


Upon an Elongavit returned by the Sheriff, a Sci. Fa. lies againſt the nb. 
Pledges in a Replevin, by Plaint in the Sheriff's Court tranſmitted to Thata Sci. Fa. 
the Huſtings, and ſo to B. R. by Certiorari. lies againſt 
N n N To | the Sheriff 
| for taking of inſufficient Pledges in Replevin. Hutt. 77.5 


TY 2 * : 4 FY 8 a 


— — 


5 Scire Facias in Replevin will lie on Plaint, or on Writ. One may be Bail with others for himſelf ; if 
elongat. is returned for the Principal, the Pledges may be ſued ;. if the Writ of Inquiry is reducible to a 


Certainty, it is enough; and Diſcontinuance is nothing in this Suit, unleſs it had been void or a Nullity. 
Mulſo v. Sbere, T. 4 Geo, Fort. 330. | 


If one hath Judgment in a Quare Impedit, and after, and before Exe- Moor 241: | 
cution, the Party is outlawed, the King may have a Sci. Fa. to exe- 3 44s 
cute the Judgment, the King having Privity enough in this Caſe to ſue 3250 


Execution, becauſe the Thing (5) as it was in the Plaintiff veſted in the (5) Where 
Kiog. | | | having the 
Thing gives a ſufficient Privity to maintain a Sci. Fa, Keilw, 168, 169. 


On 


2 


"7 
: 
1.3 
N. 
FR 
1 
! 7 
j 
I 
14 
Ls. 
LW 
: 
g 
5 4 
F y 
19 
{ 
3 
4 
1 
N. 
IB 
4 * 
* 
8 
33 
4 
I'M q 
* 2 
4 
* * 
18 
"1 
9 
1 
1 
111 
94 
1 
10 
145 
175 
11 
18 
1 * 
15 
Of+ . 
$44 
m 
A 
1 
55 
155 
* 
77 
* 17 
1 
165 
175 
WT 
11380 
7 
„ 
* & 
N 
* 
$1991 
Fi; * 
2 
1 
1 
* 
REIGN 
1 
83 
1 
3: 
* * 
FT) 
T9 
* 
Ch 
1. 
4 
j 4 
1 * 
vt 
M14 
wt 
v3 
* 
* 
15 
x J 
- £42 
Cs 
* 
'F 
KY 
. » 2 
KM 
[KY * 
1 
1 
5 4 
L438 
«LY 
=, 


II 
27% 
= = 


= 


oa — 
n 
2 3 
72S JED nn 
8 
— b * 
a" - ; 7 


: —— Is r 5 1 Pp - — - 5 * x 8 _ 7 
a * TP —— has, WY OR — 
P 2 4 4 oe os ee.) IE es 
—— A OE — r — — 
Ee, 1 4 : g x a. m4 2 Fa . 
Ce * X 2 D 3 — 2 
7 * * — 


13 
wh 
* 
14 

N 
13 
"i 
14 
4:4 
18 * 
1 1 


a ee 
Stire Facias. 


gal 9 On a Motion to diſcharge an Outlawry which was pardaned by the 
On Kloton Act of Oblivion, the Court held that it could not be done on Motion, 
for a Sci. Fa. but that the Party muſt bring a Sci. Fe. on the Act. 

to avoid a | HT HSA | „ 3 ok 

Judgment, made void by the general Act of Pardon, 12 Car. 2, the Court doubted whether this was to 
be done by Sci. Fa. bf Audits Qerala. Sid. 231. e f 


pr IS 


5 Mod. 88. Where one obtained Judgment, and after had Judgment in a Sci. Fa, 
| khereupon, and then betame a Bankrupt, and the Original Judgment 
was alligned by the Commilſioners to S. S. upon Motion it was entered 
to intitle him to the Benefit of the Judgment in the Sci. Fa. without bring- 

RS |, eee bad 3 5 

* Page 411 A Sci Fa, brought by the Succeſſor of a Preſident of the College of 
Cro. jsc 159. Phyſicians in London, upon a Judgment in Debt obtained by him upon 
Dr. Atkins v. the Statute 14 H. 8. cap. 5. againſt practiſing Phyſick in London without 
Gardener, Licence, he having died before Execution; it was objected on De- 
murrer, that the Sci. Fa, dught to have been brought by the Executor 
or Adminiſtrator of him who recovered; but without Argument the 
Court held that the Succeſſor might well maintain the Action, for the Suit 
is given to the College by a private Statute, and the Suit is to be 
brought by the Preſident for the Time being; and he having recovered 
in Right of the Corporation, the Law ſhall transfer that Duty to the Suc- 

ceſſor of him who recovered. © 1 

Mich. ). W. A Sci. Fa. was brought in the Court of C. B. to reverſe a Fine in An- 
3. in CB. tient Demeſne, and it was ruled that no ſuch Writ lay, but that the Party 


Zoucbh v. 8 = Ky 
Thom — ought to bring his Writ of Deceit. 
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(C) In what Caſes neceſſary ; and herein 
who are to be Parties to it, and of the PÞzi- 
vit required herein: And therein, ” 


1. Of the Sci. Fa. to revive Judgments, and after what Time 
neceſſary, 8 ä 


2 Inſt 469. THERE have been different Opinions whether a Sci. Fa. lay at 
| Common Law; but this Doubt, ſays my Lord Coke, aroſe for want 
bol diſtinguiſhing between Perfonal and Real Actions. 

(a) In 2 Salk. + At (a) Common Law, if after Judgment given, or Recognizance ac- 

600. pl. 8. knowledged, the Plaintiff ſued out no Execution within the Year, the 

Ld, Raym. Plaintiff or his Conuſee was driven to his Original upon the Judgment, 

_ Ch. J. and the Scire Facias in Perſonal Actions was given by the Statute of (5) 

ſaid he was Weſt. 2. 13 Ed. 1. flat. 1. cap. 45. 


not ſatisfied 


that no Fri. Fa. lay at Common Law upon a Judgment in a Perſonal Action; ſor the Words five alia 
quecungue irrotulate, in the Statute of , m. 2. 13 Ed. 1. ſtat. 1. e. 45. came after ContraFus et Con- 
wentiones, and therefore could not be conſtrued of Fudgments, but that the Law had been taken to be 
otherwiſe, and therefore he muſt ſubmit. (6) Which ſee explained, 2 Inſt. 469, 470. and that this 
Statute gave the Sci. Fa. in Perſonal Actions. Co. Lit. 2go- b. Sid. 351. 3 Co. 12. [4 Mod. 248. 
3 Mod. 189. | BE 


2 laſt,470. But in Real Actions, or upon a Fine, though no Execution was ſued 
out within a Year after the Judgment given or Fine levied, yet after the 
De e . Fd BY | | Lear 


ETIT . 99 #3 ie? 


1 RF — — 
Scire Factas, 

Year a Sci. Fa. lay fot the Land, r. (a) becauſe no new Original lay (a) The Res- 

upon the Judgment or Fine. is ee es dos ſon why it lay 


in t his Caſe 
in a Perſona 
. Raym. 806. 2 Salk. 600. pl. 9. 


A Sci. Fa, lay as well in Mixed as Real Actions, as upon a Judgment Salk. 258. 

in an Aſſiſe. So it lay upon a Judgment in a Writ of Annuity. Pl. 11. 2Salk. 
It hath been adjudged, that if there be Judgment in Ejectment, and no 2 Pl. 4 

Execution ſued thereon in a Year and a Day, an Habere facias poſſaſſionem pl.11, 2Sulle, | 

cannot be ſued out after without a Sci. Fa. and Holt Ch. J. ſaid, that as 600. pl. 9. 

to the Poſſeſſion of the Land an Ejectment was real, and the only Remedy Comb. 250. 


a Termor for Years had, and that a Recovery therein bound the Right 7, . g. 


was, for that in a Real Action one could have no other Advantaj e of his Judgment ; but 
Action, Debt would lie on the Judgment. 7 Mod, 64, 66, 2 25 | 


And therefore it hath been adjudged, that if a Man recovers Debt or Rol. Abr, 
Damages in B. R. and after within the Year the Defendant briogs a Writ, 129. . 
of Error in the Exchequer Chamber, where the firſt | me e 


; he Judgment is ,;. v, nu. 
affirmed after the Year expired, yet the Recoverer may have Execution by Co. Eliz. ö 


Capias or Fi, Fa. within the Year after the Affirmance, without a Sci. Fa. 416, 8. F. 
for the Affirmance is a new Judgment. is le ans 
So if after the Year after the Recovery the Defendant brings a Writ of Rol. Abr. 
Error, and the Judgment is affirmed, though before the Writ of Error 899. « vid 
brought the Recoverer was put to his Sc. Fa. yet this Affirmance is a new Palm. 449- 
Judgment, and the Recoverer may have within the Year after the Affirm- Latch 193. 
ance a Fi. Fa. or Capias without a Scire Facias 8 1 
So if he be Nonſuit in the Writ of Error, or if the Writ of Error be Oro. ja. 364. 
diſcontinued; for though in theſe Caſes there is not any new Judg- Rol. Rep. 
ment given, yet the bringing of the Writ of Error revives the firſt 104, 133. 
Judgment. 1 . 22 r 
Ik A. recovers againſt B. in B. R. Damages and Coſts, and thereupon Rol. Abr. 
hath Judgment againſt the Bail after a Sci. Fa. c. and after B. and the 899. Trin. 
Bail join in a Writ of Error upon the Statute in the Exchequer Chamber, 9 Car. 1. 
and after the Year and Day paſſes, in this Caſe, notwithſtanding this Writ Baras v. Hill. 
of Error, the Court of B. R. may grant Execution, for this is a void 
Writ of Error, and as if no Writ of Error had been brought, and there- 
fore it ſhall be no Continuance of the firſt Judgment; but the Year and 
Day being paſt, the Plaintiff cannot have Execution without a Sci. Fa. 
though the Year paſſed after the Writ brought e 
If upon a Judgment there be a Ceſat executio for a Year after the 6 Mod. 14, 
Judgment, the Plaintiff within the Year may take out Execution with- _ 1 6 
out à Sci. Fa. N | * T . 
Ts. 1 806. 


Alſo it hath been held, that where Execution hatn been taken out after 3 Ley, 404. 
the Year and Day, 1t is not void, but voidable only. | 


Salk, 273. 


Pl. 4. 
n | 5 U | But 


of Inheritance. Wee 
| | 6A | | 2 Keb. 30). 
Skin. 161. 5 pl. 10. 3 Lev. 100. Lutw. 1268. 
* But though after a Year and a Day there can be no Execution of a * Page 41 g 
Judgment without a Sci. Fa, yet if the Plaintiff hath been delayed by a Co. 88: 
rit of Error, he may take out Execution within a Year and a Day after jyoor 566. 
the Judgment affirmed, „ =, pl. 772. | 
| 3 125 Cro. Eliz. 706. 
Godb. 372. Palm. 448. and 2 Inſt. 47 1. where it is ſaid, that though it had been otherwiſe holden, yet 
common Experience and later Reſolutions are ſo, | | 
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But though it ſeems agreed that the Execution being ſtaid by the AQ 
5 27 Tit of the Defendant, the Plaintiff may after the Year and Day take out Exe. 
Tanis. Cution without a Sci. Fa. yet it hath been held, that if the Execution is 
ſtaid by Injunction, though by the Act of the Defendant, yer the Court 
\ .* will not take Notice thereof. * | | 
Carth. 283. If Judgment be given in Debt, and no Execution ſued out within the 
Seymour v. Year, yet the Plaintiff may after have an Award of an Elegit on the Roll 
Occervil. of the Judgment as of the ſame Term with the Judgment, and thence 
2 Shew, a4, DIE CORE agent, and. thence 
pl. 233. S. þ continue it by Vicecomes non miſit breve ; ſo held on a Motion to ſet 
Comb. 232. aſide the Execution; and though the Court ſaid that an Legit ought to 
S. P. where be actually taken out within the Year, yet being informed by the Clerks 
hs Bhs _ of the Court, that it had been the Practice for many Years to make ſuch - 
4try, chat it Entry, &c. it was ſaid to be the Law of the Court, and they ordered the 
was not the Execution to ſtand. | F 
Practice to a- 3 | | f 
ward an Elegit on the Roll, becauſe Attornies think they can have no Execution after; but it was ſaid 
by the Court be a miſchievous Practice. 2 6 | | 


” 
" — 2 . 83 


Liked 


* Pagegig lf the Demandant or Plaintiff take his Proceſs of Execution within 
2 Inft, 471. the Year, though it be not ferved within the Year, yet if he continue the 
Co. L. 29o.b. ſame, he may have Execution at any Time after the Year. | 
Leon. 77, 78,87. 5 Leon. 259. 4 Leon, 44. Vid. 5g, Keb. 165. 6 Mod. 288. 


Caſes in B. R. If the Plaintiff delay the executing a Writ. of Inquiry, *till a Year 
Paſck. 13 W. after the interlocutory Judgment, he cannot do it after without a 


25 Sci. Fa. | 


2 alk. 603. In the Caſe of the King there need not be any Sci. Fa. after the Year 
Ld. aym. 5 VV EG ; "IN | 
328, 553. Salk. $9. pl. I . n pl. 10. 7 Mod. 3. See 5 Mod. 396. Carth. 447. 3 Salk. 369. pl. 6. 


2 Salk. 598, If a Judgment be above ten Years ſtanding, the Plaintiff cannot ſue a 
2 i Sci. Fa, without a Motion in Court; if under ten, but above ſeven, he 


Bam. Cannot have a Sci. Fa. without a Motion at Side Bar. Note; if after 
ſuch Motion, and Judgment revived by Sci. Fa. the Defendant dies be- 

forte Execution, the Plaintiff muſt ſue a new Sci. Fa. but may have it 

without Motion, for the N ment was revived before. 1 

Rol. Abr. After a Judgment, if the Plaintiff within the Year ſues a Sci. Fa. he 
900. Trin. cannot after have a Capias within the Year till he hath a new Judgment 
13 Car. 1. he 8 ; Fu. + 71 l . 
Roberts v. In the Ser. TU. | 
Piſmng. ö E | 2. Of 


. + If a Sci. Fa. has lain four Days in the Office, Summons upon it may be made any Time before the 
Court is up, on the Return-Day. Obriax v. Frazier, M. 12 Geo. Stra. 644.———lf Defendant dies 
after Writ of Inquiry executed, and before the Return, and the Sci. Fa. is to ſhew Cauſe why a new 
Writ of Inquiry ſhould not be awarded, it mall be quaſhed; for it ſhould. be to ſhew Cauſe why the 
Damages aſſeſſed ſhould not be recovered. R. on Demurrer, Compton v. Leeds, 13 Geo, 1. C. B. 
Cold ſworthy v. Southcott, H. 22. Geo. 2. B. R. 1 Wilſ. 243. Alf Defendant pleads to Scr. Fa. 
quare, c. that Plaintiff ſhou1d not have his 4&5, (inſtead of Execution, ) it is well enough. Grey 
v. Jones, T. 4. Geo. 3. 2 Wilf. 251. — The Term of the Recovery need not be inſerted, 
Barnes 431,———lt may be quaſhed on Plaintiff's Motion, after Appearance, without Coſts. Barnes 
431,———On Judgment ie. Term, Execution was ſtopped by Injunction, and afterwards taken out 
teſted the laſt Day of the ſubſequent Mic. Term: but it was held irregular, without Sci, Fa, A 
Writ of Error is Matter of Record, which the Court can take Notice of, but an Injunction is not. 
Winter v. Lightbound, P. 6 Geo. Stra. 301.———If a Delay of Execution for a Year has ariſen from 
the Defendants by Bills for Injunctions, and by obtaining Time for Payment, Execution may be ſued 
out without a Sci. Fa.; and if a Rule to ſhew Cauſe why it ſhould not be ſet afide is obtained, the 
Court will diſcharge it with Coſts. Mickel v. Cue, M. 32 Geo, 2. 2 Burr. 660.—— After two 
Nihils, and Scire Fieri Inquiry, Devaſfavit returned, and traverſed ; if the Defendant does not apply 
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2. Of the Sci. Fa. on Recognizances and Statutes. 


N | | S138 2 YR LITE Coho 
 Recognizances and Statutes are conſidered as Judgments, being Ob- Lit. Rep. $9, 
ligations ſolemnly acknowledged, and entered of Record; and the Sri. 
Fa, on thoſe is the Judicial Writ, and (a) the proper Remedy the Conuſee () That. a a 
hath; but herein we muſt diſtinguiſh (5) between Recognizances at Capias lies 
Common Law and Statutes Merchant, &c. for upon the former, if the nor on a Re- 


* 


Conuſee did not take out Execution within a Year after the Day- of Pay- COD” 
ment aſſigned in the Recognizance, he was vx, oc to commence the Sei. Te 
Suit again by Original; the Law gh . t might have been Brown. 83. 
paid, if they did not ſue Execution within the Year after the Money be- () Co. Lit. 
came payable ; but this Law is altered by Vm. 2. 13 Ed. 1. flat. 1. 97” = 
cap. 49. by which the Conuſee hath a Sri. Fa. given him to revive the F. Wg. 296. 
Judgment and put it in Execution, if the Conuſor cannot ſtop it by Bro. Recog. © 
pleading ſuch Matters as the Law Jud s ſufficient for that End, ſuch as 17. 
2 Releaſe, &c. but the Conuſee of a Statute Merchant, c. may at any 

Time ſue Execution on them without the Delay or Charge of a 
© aa | Ef. 25 3 8 
Alſo as to Recognizances at Common Law, and Statutes and Re- 2 Taſt. 3953 
cognizances introduced by Statute Law, we muft further diſtinguiſh, 50 6% % 
that if on the firſt the Conuſee dies before Execution ſued, his Exe- Merch. 16; 
cutor ſhall not ſue it, even within the Tear, without bringing a Sci. Fa. 43, 50. 
againſt the Conuſor; the Reaſon is, becauſe the Law preſymes' the Debt 
might have been paid to the Teſtator, and therefore will not ſuffer the 
Debtor to be moleſted, unleſs it appear that he hath omitted ro perform 
the Judgment; and this is to be done by Sci. Fa. brought by the Execy- 
tor, for the Alteration of the Perſon altereth the Proceſs at Common 

Law; but this tending to delay, the Sci. Fa. is taken away in Statutes. 
and Recognizances by Statyte Law by the ſeveral Acts of Parliament 
which introduceth them; and rherefofe upon the Death of the Coguſeę 
of a Stature Merchant, c. his Executors may come into Chancery, and 
upon their producing the Teſtament and the Stature, ſhallhave Execution 
without a Sci. Fa. as the Teſtator himſelf might a | 

*If a Man be bound in a Recognizance to the King, upon Condition # Pa CESS 
to be of good Behaviour, c. he cannot be indicted for (a) Breach of the "48 4 on 


„ 


good Behaviour, by which he forfeits his Recognizance, without a Sci. Fg. 4 Inſt. 181. 
for if a Sci. Fa. had been brought, he might have pleaded ſome Matter in Rol. Abr. 
. — ea 
be ſaid a Breach, wide Cro. Car, 498. — And how to be aſſigned, vid 3 Bulſt, 220. 5 
412, Stil. 369. e a W 15 7 zap · Cro. Jac, 


If a Man acknowledge a Recognjzance to be paid at a Day within 21 E. z. 22. b. 
the Year after the Date of the Recognizance, in this Caſe he may have Rol. Abr. 
Execution by Fi. Fa. or Elegit within the Year after the Day of ay ment, 799. 900. 
though the Year be paſt from the Date of the Recognf cee. 4 . 471. 

If A. enters into a Recognizance or Statute, Cc. to B. and the Sum is 2 Rol. Abr. 
made payable at three ſeveral Days, as 207. at each Day, the whole Debt 468. a | 
being 60 J. when the firſt Day of Payment is elapſed, the Conuſee a may oy * ag 
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in a reaſonable Time, the Court will not relieve on Motion. Marlon v. Richardſon, T. 11 Geo. 2. 
Stra. 1075, The Defendant cannot plead that the Warrant of Attorney was given on an uſu- 
rious Contract. B v. Gower, P. 9 Geo, 2. Stra. 1043. Rep. Temp. Hardw. 233.— Where 
an Executor or Adminiſtrator has obtained Judgment after Verdict, the Adminiſtrator ve benis non, 
may havea Sci. Fa. 17 Car. 2. c. 8. ſ. 2. 
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have Execution for 200. immediately, and iſo for the Reſt as it becomes 
due, without waiting for the laſt Day of Payment, as he muſt have done 


if the Debt had been due by Bond; and this holds as well on Recogniz- 


ances at Common Law as upon Statutes z and the Reaſon is becauſe theſe 


are in Nature of three ſeveral Judgments. 


Rol. Abr.goo. 
2 Inſt. 471. 
Salk. 258. 
pl. 11. 

2 Ld. Raym. 


\ If a Man recovers an Annuity, he ſhall have Execution for every Time 
that occurs after by Fi. Fa. or Elegit within the Year after the Time in- 
curred, though the Year be paſt from the Judgment, but not after the 


Tear without a Sci. Fa. 


806. 2 Salk. 600. pl. % 


2 Ink, 395. 


If two acknowledge a Recognizance of 100 7. quilibet eorum in ſolids, 


that is jointly and ſeverally, the Conuſee may ſue ſeveral Sci. Fa. againſt 


2. Rol. Abr. Eg 


468. 


the Conuſors upon this Recognizance. _ 
So if A. B. and C. bind themſelves jointly and ſeverally in a Statute, 
the Conuſee may have Execution againſt one of them alone, or againſt all 


together; but he cannot have Execution againſt two only, for the Execu- 


Co. Lit. 290. 
2 Inſt, 678. 
4 Co. 67. 


tion muſt purſue the Statute which is joint or ſeveral, but Execution 
againſt two is neither one nor the other. 


By the Statute 32 H. 8. cap. 5. it is enacted, That if Lands delivered 
in Execution on juſt Cauſe be recovered from the Tenant by Execu- 


tion before he hath received his whole Debt, the Conuſee (and, by a 


favourable Conſtruction of the Statute, his Executors) may have a Sci. 


Fa. out of that Court where the Execution is firſt awarded, or out of 


any Court where the Record ſhall be moved by Writ of Error and af- 


firmed ; but this Statute is to be conſtrued under theſe Reſtrictions, that 


4 Co. 67. | 
2. Iuſt. 398. 
2 Rol. Abr. 


480, 497 · 


where the Conuſee hath Remedy for Part of his Debt in preſenti, or futuro 
for the Whole or for Part, there he can have no Aid nor Benefit of this 
Statute. 3 | N 50 1 
Herein likewiſe we may conſider that a Sci. Fa. ad rebabendum terram 
lies for avoiding Executions on theſe Statutes, which differs from the 
Writ of Audita Querela, for that avoids an Execution unjuſtly obtained 
at firſt; but the Sci. Fa. allows the Execution juſt at firſt, but ſhews that 
the End for which it was granted being obtained, it ought of Conſequence 
TW ow 


* 


And therefore if the Conuſor, after his Land is extended, ' tenders 


the Money to the Conuſee, who refuſes it, or if the Debt, with all 
Coſts. and Damages, which the Statute de Mercatoribus allows, be ſatiſ- 


fied from any caſual Profit ariſing from the Land, in theſe Caſes the 


Conuſor is put to his Sci. Fa, and cannot enter; but in Caſe of an 
| Elegit on a Recognizance at Common Law, when the Conuſee is an- 
ſwered his Debt by the Perception of the certain and uſual Profits of 


Page 415 


the Land, the Debtor may enter, and is not put to his Sci. Fa, yet in 
this Caſe, if the Creditor be ſatisfied by an accidental Perquiſite, there 
the Debtor cannot enter, but muſt have a Sci. Fa. ad rebabendum ler- 


ram; and the Reaſon of theſe Diſtinctions is, becauſe in the firſt Caſe 


tlie Execution iſſues according to the Direction of the Statute, not only 
till the principal Debt be levied, but all Coſts and Damages ariſing by 

| Reaſon thereof; and therefore, ſince the Damages are not aſcertained, 
the Record will always oppoſe an Entry, which is but an Act in Pais, 
and cannot be turned into a Defeaſance of a Matter of Record till 
uch Damages are ſettled on Record in the Sci. Fa. But in the ſecond 
Caſe, when the Debt is certain, and the Value of the Land aſcertained 


A 


in the Extent, there, when ſuch Debt is paid by Perception of ſuch 
ſettled Profits, there is no Act on Record to oppoſe an Entry, and 
therefore an Entry is lawful; but where the Satisfaction ariſes from ac- 

e Lk e Fas, ee de cdl 1a ___ cidental 
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cidental Profits which do not appear in the Extent, bs then is ſtill 
Matter of Record in Oppoſition to the Entry, ſince ſuch accidental 
Profits do not Ares in the Wenden of 15 Land ſertled by the Extent Fe 
on Record. * 
So if Lands be . on a 5 and the Time of- the Extent 4 Co. G. ; 
expired, the Conuſor is put to his Sci. Fu. becauſe the Conuſee may 2 Rol. Abr. 
have Cauſe to hold the Land longer than the Time of Extent, for he 497. 
may retain it till he has received bn NN of Suit and reaſonable Ex- 4 | 
nces. ts K 
But po bci. Fa. lies upon a agent Averment that the Conuſee has 2 Rel.” Abr, 
| levied the Debt before the Time of the Extent expired, becauſe this 482. 
may happen by the Conuſec's Induſtry! ia improving the Land, which 
the Debtor can take no Advantage of. So if the Land taken in Exe. 
cution be really worth 201. per Ann. but it is extended omy at 10 l. 
though by this Computation *tis evident the Conuſee might levy the 
Debt before the Time of the Extent is ended, yet the Conuſor, — 
an Averment that the Debt is levied, ſhall have no Sci. Fa. becauſe 
that would be contrary to the Record, and the Court is to judge of 
the Value according to the Extent; by which it appears that the Debt 
is notlevied; but, if the Conuſee has levied Part by cutting of Wood, 
and has Teceived the Reſidue, as appears by an Acquitrance, in this 
Caſe he ſhall have a Sci. Fa. The Reaſon is, becauſe che End of the 
Extent being only to ſatisfy the Conuſee his reaſonable Demands, when- 
ever it appears to the Court that they are anſwered, whether it be by the 
* earl of the Profics or. ocherviſe, they grant a Sch Fa. ro avoid the 
„ 
If che Conuſet has levied Part of the Debt N to ho Exicar, 2 Rol. Abr. 
the Conuſor, upon Tender of the Reſidue in Court, ſhall have a Sei Fa. 482. 
to recover the Lands within the Time of the Extent; for here it appears 
on Record how much was due at firct, bow much was paid, and what - 
remains due and in Atrear; but, if ihe; Conuſor had rendred the Re- 
mainder of the Debt out vf Court or if in Court he had only offered to 
come to an Agreement with the Conüſee, in neither of theſe Caſes ſhall 
10 Sci. Fa. be granted, becuſe it does not appear on Record that the 
Debt is 2 


The Grantee of a Reverſion may bring a Sci Fa. againſt bim who Dyer 1. pl. 6; 
hath Execution of the Lands on a CO ding. on alledging that 4 


he hath Satisfaction by ne caſual Ras e 3 Te, not Party or 
Fake T5 2 
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be Writ af Fei, Fi, 6 ro repeal 22 Patent 3 in 4 1 - 4 Tak, . ok. 
iſt, When the King by his Letters Patent doth grant by ſeveral Let. 
ters Patent one and the : ſelf ſame Thing to; 5 Perſons, the firſt! 
* Patentee. Hhall have 8 gl. Ea. to reptal: __ Fi ; 2dly, When the "rage 416 

6, be Prerogativd, Regis .. 

may by 0. F. repeal,” 18 on Grant; 5 8009 "Wer, the King doth 
1 wy les by which by Law he cannot grant, | he Þ gr by 1 and for 


F Tiers Patenies dieti | Domini - it revocentur, canc ur, | 
evacuentur, adnullentur, et vacuæ et invalide pro nullo penilus babeantur et 
"Fol. IV, 5s N teneantar; 
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e- ac etiam qued iretlamentum corunden caneelletur, caſſetur et ad. 
1111 1485 a 

2 Vent. 344% Where a Patent is granted to the Prejudice of the Subject, the King of 
| The King v. Right i is to permit him upon his Petition to uſe his Name for the Repeal 
12 of it in Sti. Fa. at the King's Suit; and to prevent Multiplicity of 
3 Ler. 220, Actions; for ſuch Actions. will lic notwithſtanding ſuch void Patent; ag 
221. 8. C. - where the King grants a Patent for holding a Fair or a Market without 2 
6 Mod. 229. Writ of Ad quod damnum, or where ſuch Writ hath been deceirfully exe- 
8. P. cuted, in ſuch Caſe a &ci. Fa. lies to repeal the Patent. | 
3 Lev. 21. _ Agd though in the above Caſe it was urged that a Si. Fa. did not lie to 
(a) For. this repeal ſuch Patents, becauſe there is: (a) another Remedy by the Com- 
vide Dyer 197. mon Law, i. e. by Aſſiſe of Nuſance, Quod permitiat, c. where the 
18 * b Matter ſhall be tried by a Jury and ſeveral Judges, and not by one Judge 
Avg "= only, as it is in (5) Chancery; yet it was reſolved that the King has an 
(3) It is the undoubtad Right to repeal a Patent wherein he is deceived, or his Sud- 


higheſt Point Jes prejudiced, and that by Sei. Fa. 
of the Lord 


Chancellor's JurifdiQjon, to Br the 3 Letters Patent under the Great Seal. 4 Ink, 88, wit Tie 
Juriſdiction of 1 the Court of 27 94 


N 

—— was likewiſe objetted i in the above Gale, that. 11 dikes to have 
n an Office found before the Sci. Fa. iſſued, for that a Sci. Fa. is a 
Judicial Writ, and ought to be founded on a Record; to which it was 
Bae, and reſolved, that true it is, a Sci. Fa. ought to be founded on a 
rd ; and ſo tis here, for the Patent is a Record in Chancery upon 

which this Sci. Fa. iſſued, and it is a ſufficient Record whereon to found 
but where the Sei. Fs. is brought for the Forfeiture of a Patent or 
other Thing in another Court, there ought to be found an Office in ſuch 
r Court before the Sci. Fa. iſſues, except the Forfeiture appears of 
Record in the fame Court whereupon to found the Sci. Fa. and where the 
o 9 Co. 96. Office is found, the King ſhall ſeiſe (c) preſently upon the Office found ; | 
but where the Office is founded upon the Office itſelf, as here, the King 
cannot ſeiſe till the F 0 or ocher 0 of the e be tried 


3 Lev. 223. 


vpon the Lei. Fa. 


1 4. Sei. Fo. by and againft Executors and Adminiſtrators. 


One the; is no Party to the Record, Recognizance, Fine or Judg- 


2 Inf. MY be as the Heir, Executor or Adminiſtrator, though they be privy, and 


ent- d, it T en the Near, ſhall have no Writ of Execution, but a Sci. Fa. 


9 49 1 themſelves 0 che Suit; and iſo ef the Tenant or Defendant, 
For th the -Aleration-of the Perſon altereth the Proceſs; otherwiſe in the 


Caſe of a Statute Staple or MO, becauſe the Proceſs is given by 
other Acts of Parliament: 


Mod. 68. But if there be td Plaintiffs in a Perſonal Aen. and one of them 


dies, that ſhall not put the other to a Sci. Fa. So (d) if one * the De- 
oft, wh 9 

t 1 * tendams die, "beva the fame Party fill remains &, Record. 

had been ſo -: 


OY 1 Fo 467, gl. 725 \Noy 250. cu 112, 128, 180, 91. 


"I | 
parker eHow 2 * 0nd en the Record, but e. (0 gat 
SEED 2 


K. 3. HE. 244. Comb. 441: 
de flat. N a D f 
reh no br ring, ee ee r 
e477 if chere be Jud ment inſt A.” and thereupon a H. Fo, is ſued 
Pro og before Execut ＋ inteſtate, there Ls no Sri. Fa. to te- 
2 To der this | Judgment, but Execution of the Goods may be made 3 ye 
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AV 449 


Hands of the Adminiſtrator ; i for, as the Party himſelf could not have & i 
made.any Defence to the Writ of Execution, there is no Reaſon that his Tit.Exvcdtion 
Repreſentative ſhould be in a better Condition. 

It was formerly held, that if an Adminiſtrator, 'having obtained fadg- >, 
ment againſt a Creditor of the Inteſtate' s, died, theAdminiftrator de 30 22 Ew. Jac, 4. 


non could not have a Sci. Fa. on this J udgment for Want of. Frivity, b e, 
muſt begin ane w. 


| three Judges 
| againſt — 
velv. 33. S. C. But for this wide Cro, Car. 167. Latch 46 Palm. SP 10 9 And. 23. Moor 40. 
000% 149. Sid. 29. 2 Sid, 122. 


Bot now by the 1 Car, 2. cap. 8. it is enacted, „ T „ | 
e (4) Judgment after Verdict ſhall be had, by or in the Name of amy For which | 
« Executor or Adminiſtrator, in ſuch Caſe an Adniititrathr de Bonis non ) vide Blk, 


« may ſue forth a Sci. Fa. and take Exccution upon ſuch Judgment,” L 8 | 
* 2. 
6 Mod. 290. 11 Mod. 34. pl. 6. (a) If an Adminiſtrator Aue a Decree,. but dies before Inrolment, 


e romp Fon 2 2 Vern. 237. 


If an Adiminiſttator fa Minoritate - brings an Action and reco 


and then his Time nem the Executor may: Neve a Sci. F 
chat J OE | „ rh 


vers, Rol. Abr. 888. 
na * Car. 227. 


Fownl., 
:Godb. 104. har, 1 kes. 750. I ern, 5 


So if ſuch an Adminifirator obtains Judgment, he may bring's a cl. 2 Lev. 25. 
Fa. againſt the Bail, and they cannot object that the Infant is of full Age, £*5rin v. 
for the Recognizance being to the Adminiſtrator himſelf by Name, tho? 
he be Adminiſtrator dirante EAT 4 elale enen, Let he | N have a Sci, 9 
r ee Ng Rds DA I pore 


4 . # 
* 051 ea. 


net 5 | 5 By a and againſt Heir and Tertenapts, 


$ 92530 i 


b 


11 is ay agreed, "that in all real Adions" a ($4.2 12. ay at the ; 
fied, Law, .and conſequehtly that an Heir mi by Tuch Writ re- * ao. r 
vive and inforce the an of a Judgment o ited by his An- 25k 2. 
ceſtor. | 


14. Raym. 806. Salk. 258. " 3 5 50, 64. xa 248. 


Alſo it is held, That af the Nemandant in a Writ of Couſenage, or 
— (3) Real Action, in which Land and Damages are necovered, has " ig, 4.8. b. 


815 10 2. 
Judgmcot, and dies, the Heir ſhall take out ee a8 to the Land, f 
EA en eee TY e 4 5 


* 
— 


dated as a 80. Fa. Ties for the dg © 1 hes =» aint 285 e dn «firs! 


under ſtoed Co. Lit. 103 
here Lands: in 3 N the Heß. for it Won be un- 3 


th . 
= ' defcended.”” Ricb if the Hei? be we Her 18 


in Abe: he In? not labile to Haren duting * "Minority, but in Oro d. Jac. 1 786. 
ch Cafe the Parol muſt demur. pas nenden i * Suppoſe, che 
5 11312 21170 r 11% 1 6-9 wed. OIL | 

iel in Bee, Wee Elen, end by makerhis Heir — in mall not — 
have Relief againſt the Heir, by virtue of the Statute 3 & 4 W. & M. e. 14. whereby all Diſpoſition of 
Lands, He, hy any ſeiſed in Fee in Poſſefion, c. as to Creditors, ſhall be void, unleſs made for Pay- 


meg, of a real Debt, or for Portions of pod Children, in purſuance of an Agreement before Mar- 
_— Vide the Statute. 


2 And | 


4 ; 


— 


. . VOTE OREF A OT "II — VIC" IF" — 
See Fatias. 0 
6 4 3333 2 _ 
Sid. 54. And 9 an Heir — who bath Lands i in Fee- Simpl e deſcended, 
| Rayt, 19. 4 bound, 775 if A. be Tenant for Life, Remainder to B. his Son in 


Tail, and 4. enters into a Recognizance and dies, C. brings a Sci. Fa 

and B. is returned Heir and Tertenant, and warned, but makes De. 
* Page 418 * fault, he can have no Audita Querela to avoid this Execution, becauſe 
he had a Day given in Court to ſet aſide the Recoghizance, and It Was 


As to Te- his Folly not to appear when warned, | 
nant in Tail, 
ſee the Note, ante 47s | 


- f f * v 


Vera. 143. It there be a $equeſtratioh for a \ Perfonal Duty azainf the Fr 
Mg * 37» where the Heir is not bound, and the Defendant dies, there is an End 
3 Lav. z 55. of the Sequeſtration ; and it cannot be revived agaiaſt the Heir, becauſe 
© 922” neither the Heir nor the Lands are bound by ſuch Decree; but if the 
' Decree was upon a, Covenant that bound the Heir, and the Defendagr 
died, ſuch Decree might be revived by Subpena Sci. Fa. againſt the Heir, 
to ſhew Cauſe againſt, the Decree, if the Decree be inrolled of Record, 
or if not, by Bil} of Revivor; and when revived againſt. the Heir and 
Executor, (which is the uſual and regular Way) the Sequeſtration alſo 
will be revived on Motion / if, upon coming into Court, Cauſe i is not 
ſnewg why the Decree ſhould not be revived. © 
Were a Judgment is had againſt one who dies before Execution, « a 
Sci. Fu. will not lie againſt his Heir and Tertenants until a Nibil is re- 
turned againſt his Executor. 
3 And, 161. I is laid. down as a general Rule, that in all Caſes where the (a) In- 
7 (a) On a Mo- heritance or F nr is e * Teaat of the F Wwekolg is to be made 


tion to re- A Party. | | 

verſe an Out- | | 

lawry in Treaſon it. * objefted, aan 8 1 90 * a 80 Fa. to o the Lins mdline _ f ol 
fore the Outlawry ſhall be reverſed; but held not to be neceſlary, the Forfeicures i in Treaſon belonging 

to the King, and not to them. 4 Mod. 366, 


© Carth. 107. 


*. 


"Eo r is FEE. 

Salle. 339, Hence it t hach become a ſliced Point, not to reverſe a Fine without a 
pl. 4- Sci. Ea. returned againſt the Tertenants; for the Conuſees are bur. nomi. 
** 598. nal Perſons, and the Tertenants ought. not to be put out of Poſſeſſi jon 
N 318. without Warning to defend themſelves, for they may have a Releaſe to 

Dyer 321. plead, or ſome other Defence to make. Hi; 
Co. Ent. 233. 6 5 % 307 

Ero. Eliz. 770 739. Draga 6g. | Moor's 324. e ee 


Carth. 111. So upon 4 Writ of Error to reverſe a Common Recovery, it was faid 
Sn. 273 119. by Holt Ch. J. that though the granting a Sci. Fa. in ſuch Caſes againſt 
: af 5125 * Far! the Tertenants is diſcretionary, and not 2 Juris, yet that it being the 
of Pembroks's conſtant Courſe of the Court to grant it, he was of Opinion not to de- 
Caſe,” part from that which had been the uſual Courſe of the Court, and there- 
| 2 LR awarded a Sci Fa. though the Caſe was of a hard Nature, and at- 


- tended with extraordinary Circumſtances. 
27 H. 6. 335. Regularly the Sci. Fa. is to be awarded to . () Heir and Ter- 
E. 2: b.. {renanty ; and it ſeemt to be the better Opinion, chat the Tertenant alone 
er *: is not tq be charged, and that therefore until the Heir be ſummoned, or 
F \ > that it, be returned, that there is not any Heir to be ſummoned, or 
GY A ber. that the Heir hach not any. Lands to be. charged, the Tertenant ought 
Fa. ma by) not to be charged, for the Heir may have a Releaſe to plead, or other 
wy 4 | Matter to bar the Execution; and his Land is rather, to be charged than 
— the Land of the Tertenant, for the Heir ſhall not have Contribution 


and the Heir againſt te T Tertenant, as” the Terreriant ſhalt have; alſo if the Heir be 

cannot obſect, Salp 25.5 

thats BY oy aas id to iſlve againf bm. o Elia 506 bir rite 2 Caſe. . 
at as 1 
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within Age, the Parol ſhall demur, and the Tertenant ſhall have Ad- 
vahtage thereof. 2 ve A 


All the Tertenmts are ro de ſumtnoned, and therefore in a Sci. Fa. 


* cenants not named, and pray Judgment if they dught to anfwer uon ſ- Page 419 
Nu „ n 15 eg 40. \ 

SOT 1 44] Re {By #; A * 1 8 4 + has 122 by pl. 9. N 

2 Salk. 679. pl. 7. 601. pl. 4 1. See 6 Med. 134, 19, 25, (4) But when n Tertenant is ſum- 


8 


vith vitd, vide Rol. Rep, 57. 2 Jon. 122. Comb. 13. 
br OJ 21H + FRFAL TH YC ITY 5200 007 SYEf 76 


p53 8b & Beg w 5 wed 


nant is returned ſummoned u von a Sei. Fa, the may plead that there 
are ocher. Terfoaner honey Ih Jhoe ewe nd BN BRE 
within the Statute 16 & 17 Car. 2. cap. 5. which relates to an, Extent, +, 
executed, | 8 


Upon a Judgment. in. Debt a Sci. £4, iſſoed againſt the Tertenants, Cro. Jac, 506; 
and A. was returned Tenant, ho pleaded that J. S. was ſeiſed of a0 Mirthellv. Sir 


J. S. was warned; and on Demurrer this was held a good Plea; Ber it N 


Judgment if he ought to be charged alone; for at 00 Common Law the Thr v. 

Charge upon a Judgment beiug (4) perſonib, ſurvived; and the Statute 75 Arne 
Wi eftm. 2.0 13 Ed. 1. ſt. 1.) thut gives the Elegit does not take away tke pl. _ 3s 
Remedy of the Plaintiff, at the Common Law, and therefore the Party 3 E, 3. pl. 37. 
may take out his Execution which Way, he pleaſes, for the Words of 29 Af. pl. 37. 
the Statute are /it in Elettione; but if he ſhould;” after the Allowance of 9 E. 3: 29: 


this Writ, and Revival of Judgment, take out an Elegit to charge the (*). For the” 


Land, the Party may have Remedy by le) Suggeſtion, or elſe by 1 Difference be- 
nl n 2 n 


tween a Real 

| Querela, and a Perſon- 
| g = | ? al Execution, / 

and that a perſonal Execution will ſurvtve, real one will not, wide 3 Co. 14. VYelv. 20g. 


Raym, 135 N25 Keb. 3, 331. 4 Mod. 315.7 3 Keb, 


| | Keb, 295. Selk. 319 pl. 3. Holt 1. pl. 2. Cartb. 
236. Ld. Raym. 244. Comb. 441. 5 Mod. 338: Carid. 404+ "how, 402. (2) For this vide 
F. N. 4 06. 44 E. 3. . 25 1 4 n Tos L Is i 3: 3 * ; P * | 


BI OE 8 -» | | 1 , £ W nd $f} 12375 + | ; g 3 ; 92922. 
The Sei. Fa. may either be (F) general againſt all Tertenants, or 5 K Go. 
againſt the Tettenants natning them; but it is (g) faid, that if a Perſon pl. . 

undertakes to name them, he muſt be ſure to name them al. Ld. Rm. 


| | | 669. | 
% Whether to be directed to all the Executors generally, or to them by their Names. 2-Bulf, 231. 
(eg) Com. 282. 9 eit 0 een Sg en v2) 10 £ Mt 3 


Jo a Sci. Fa. againſt the Heir and Tertenants,. the Sheriff muſt return 2 Salk. 598. 
that Hey, are Tenants of all the Lands in Balliva ſua, and not that they pr 
are Tenants of Lands in Balliva ſua. V = 


———— — — — — 


* 


Stire Fatias. 


1 N 2 | ' | 2. PoE 4 
6. By and ag; inſt Huſband and Wife, 


At a Woman, Executrix to J. 8. marries, and the Huſband and Wife 
bring an Action of Debt upon an Obligation in the Right of the Wife 
24s Executrix to J. S. againſt J. D. and have Judgment againſt him to 
recover the Deht with Damages and Coſts, and after the Wife dies be- 
* Page 420 fore Execution ſued, the Huſband ſnall not have a Sci. Fa. upon this 
Judgment; for that he, though he was privy to the Judgment, ſhall 
Cro. Car. 207, * h Thi 23 d 1 b t i bel he ' edi E 
4327. not have the Thing recovered, but it belongs to the ſucceeding Executor 
| Beaumont v. Or Adminiſtrator. _ FFF | 1 
Rr 0 eee T bon 28 | | 
rodged - tho' objected the Judgment was for the Coſts and Damages which belonged to the Hoſband, tho! 
the Debt did not, and therefore the Sci. Fa. ſhould be maintained for the Damages; but a Sci. Fa. being a; 
well for the Debt as Damages, it was held not maintainable; and whether he might maintain a Sci. Fa. 
for the Damages and Coſts, they would give no Opinion, Jon. 248. S. C. adjudged, and ſaid this Reco. 
very does not turn it to the proper Debt of the Huſband, as it would if the Baron and Feme recovered the 
proper Debt of the eme. ES BY ns | 155 


Sid. 337- But if Huſband and Wife obtain Judgment in Debt, and the Wife 
Cro. Eliz. 844 dies, the Huſband, without taking out Adminiſtration to her, may have 
3 Mod. 188. a Sci. Fa. for by the judgment it is become a Debt to him. 

0 4+ 18 Le 8 5 A * . 
4 Leon. 186. ee * 2 ; £ 


1 If a Woman obtains a] udgment in Debt and after marries, and the 
=_ pl. 7. Huſband and Wife ſue out a Sci. Fa. and thereupon have an Award of 
| Woodierv. Execution, though the Wife dies, yet the Huſband (without taking out 
Greſbam, ad- Adminiſtration) may have Execution upon the Judgment, for the Award 
—_ upon the Sci. Fa. attached in the Huſband, and ſhall ſurvive, though 
| $0 3 byte objected, the Award on the Sei. Fa. made no Alteration, becauſe the 
| Sk it appears ry Execution muſt be on the firſt Judgment. | 1 
| | | Year expire „ | | | 
before w 6 Sci. Fa. taken out, and ſaid by Holt Ch. J. that the Debt was attached to him jointly with his 
Wife : So that although the Award of the Execution did not alter the Nature of the Debt, yet it altered the 
Property, Carth. 415. Skin, "as pl. 2. S. C. | © a eG | 


F 


Carth. 20. If a judgment in Debt is obtained againſt a Feme Sole, who afterwards 


_ 116. marries, and then a Sei. Fa. is thereupon brought againſt Huſband and 


5 Mol. 186. Wife, and after two Nibils returned, Judgment is given that the Plain- 
Comb. 103, tiff ſhall have Judgment againſt them, and the Wife dies, the Huſband 
Skin. 682. ſhall be liable to this Execution. TRE A 

pl. 2. Obrien | N 8 OS 
v. Ram. | | 


7. Sci. Fa. againſt Bail. 


1 and hence it hath become a ſettled Rule that there muſt be (a) a Capias 
(a) be returned againſt the Principal before the Sci, Fe. is to ilfue againſt the 
awarded with- Bail. | MOT | e | 

iu the Year, eld nie ah c e 8. | . oY 
elle not till a Sci. Fa. againſt the Principal. 2 Jon, 96.—Not neceſſary to recite it in the Sci. Fa. Cro. 


: 80 wn ; U And the Courſe is, to get the Sheriff to return Non ff inventzs on the Ca. Sa, 
Stil. 105, If thege is Judgment againſt A. to account, and Manucaptors found 
by him to appear before Auditors . aſſigned, no Sci. Fa. lies againſt the 
ff ET M²Mlanu- 


[ * 7 WP — — - * 1 
Doh Stire Factas. 8 
Manucaptors or Bail without a Certificate from the Auditors to the Court. 


that he hath not conformed; for the Auditors are Judges of the Cauſe, 
and may excuſe the Non- appearance, and may appoint a ſhorter or longer 
Day for the Party to appear, as they think fic 
In a Sci. Fa. againſt Bail, they cannot, plead, that the Principal died Cro. Jac.163. 
before the Sci. Fa. iſſued (5), but they may plead, that the Principal died Hott. 47. 
(e) before the Return of the Capias againſt him'z ſo they may plead, that () Cro. Jac. 
the Principal died before any Judgment againſt him, becauſe they cannot For „e. 
have a Writ of Error to reverſe that Judgment.  . Poph. 186, 
Stil. 324. 2 Mod. 28, 308, (e) But iſ he dies after the Return of the Capiar, this will — a 
the Bail. Rol. Abr. 336 Sono dog 8 


If the Principal ſurrenders himſelf, or the Bail render him up, this Moor 888. 
will diſcharge the Bail, and may be pleaded to the Sci. Fa. but ſuch 1 58. 
Surrender or Render are not ſufficient, unleſs. the Plaintiff or his At- all. 260. 
® torney have Notice of it; and this is required, that the Plaintiff may, if + Page 421 
he pleaſes, charge him in Execution; alſo that he may not be at any fur- He 
ther Trouble or Charge in proceeding againſt the Baill 
I a Sci. Fa. by the Executor of the Plaintiff, upon a Judgment againſt C, o. ae. gag. 
the Principal, the Defendant pleaded that the Teſtator ſued Execution by Freemaz v. 
Sei. Fa. againſt the Bail, and had Judgment and Execution awarded Freemas. 

. againſt them; and it was held no Plea, becauſe not ſhewed the Plaintiff 
was ſatisfied by the Execution againſt the Bail; for otherwiſe, without Sa- 
tisfaction, he may always charge the Bail. wes „ 
If one be Bail for A. B. C. and D. and before the Return of the ſecond 1 Lev. 198. 
Sci. Fa. the Plaintiff takes A, in Execution, yet the Bail are not diſcharged Vent. 315. 


as to the other three, for they undertook to bring in all four r. A. * 
e ee bee 199.7790 e, e eee 


I Geire Facias againſt Bail in Error, on a judgment for Damages muſt be to ſhew cauſe why plaintiff 
ſhould not have Execution of the Dee aforeſaid (the ſpecific Sum in the Recognizance) not of the 
e e Hint bat ; rind ro ans eee met | 
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(D) The Fozm of the writ and proceedings, 

and how far it mult purſue the Nature. of 
the original Action. 
JT is ſaid that a S.. Fe. being a Judicial Writ, ſhall not abate for Lacas 20. 
1 want of (4) Form; and that therefore where the Words (e) $i fibi (4) Sciri Fa- 
viderit expedire were left out in a Sci, Fa. yet the Writ was held. ſuf- e N 


boa held 
a f | * 8 | IF en whe 71 $ by. 4 : 804 naught, . 521 
1% A E 4311.1 48a 61 Sa Si , 496. (e 3 Keb. 190. cent. 2 Lutw. 1281, 


N | 5 f ne een a e | 

Alſo it hath been agreed, that wherever an Original was amendable, 6 Mod. 263. 
there a Sci. Fa. would be fo too, and that a Diſcontinuance herein by Lucas 258, 
the Demiſe of the King is aided: by the Statute 1 Ann. cap. 8 | . 
If the Bail ſues an Audita Querela, and a Sci. Fa. thereupon, which re- 
cites the Audita Querela and the. Capias againſt the Principal, and the Re- Rol- Abr. 
turn thereupon, which Capias was awarded /empore regine Eliz. and the 7 27 N 
Sci. Fa, is recited to be per breve domine Regine Angliæ vicecomiti noftro de Vabicb. 
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4 20.9 a h Dune F Lt F iris on 1:65 ige F 4 W | | 
| 8. diref?, which is to, the Sheriff of the King that now is, this is Error by 
(a) By the 18 the Common, Ja, hutgs (4), nom amendable. . 10 
iz. Cap 14. | 3 77 ͤ On 
no Judgment to be ſtaid ar reverſed after Verdict for want of Form in any Judicial Writ ; for which bid 
e Cro, Jac, 99, 1657, „nne e BP 00 A A 00] 
2 Fa N 6 * 5 444 iet ot: £4 ec g ' F 


6 Mod. 263, But where in Ejectment there was J ment for two Meſſoages, tu 
310. Fi after a Year a Sci. Fa. upon it recited a Judgment of one Meſſuage only; 
de Hu and Nul tiel record being pleaded, it was moved to amend it, but denied; 


At . * l . 
for the Cayrtheld, that the Writ was good, for aught 1 on the 
2 Face of it, and that if there were a' Judgment for one Meſfuage, this 


would be a good Writ to revive it; ſo being good in itſelf, though not 
appoſite to this Purpoſe, to amend would be to make a new Writ, or to 
ir a good Writ, and fit it te another Purpoſe ; and to amend this Wrir 
wy would Fall the Defendant's Plea, which was good at the Time when 
leaded ; but if the Fault had appeared in the very Writ, it might be 
* amended; and for his Expedition the Plaintiff took another Writ, which 
the Curt held he might do without getting this quaſhed ; for if this Writ 
abztes, then it is not the fame Cauſe, © 
TORY 30 in a Sei. Fa. on a Judgment, and by Miſtake in-the Sci. Fa. the 
17. Var 75 Plaintiff*s Name was ane Defendant's, Sir Rbadulpbur for Jacobus; 
v. Baile, aud if was moved to'amend it, being the Fault of the Clerk, but de- 
o nied per Cur. for the Writ does not appear to us to be wrong, and there 
may be ſuch a Judgment for ** „% 46 5020 07 
Lak. 26s It is fajd that a Sci. Fa. is in Nature of a Bill in Chancery, and that the 
me = fame Certainty is not required therein as by the Common Law. 
Hill, 15 & Ia a Sci. Fa, upon à Judgment in the Upper Bench before Oliver 
20 8 „ Lord Protector ef the Commonwealth of England, Scotland and Ireland, 
F. R. Dualy and the Dominions thereunto belonging, Sc. the Sci. Fa. was Coram 
| v. LordByran. Oliver, domiue nuper 1 wont oo s Nul tie record was pleaded ;. and 
! 8 173: If, this ws 2 Variance. between th Kei, Fee, and the Record, was. the 
| SC Queſtion.  Twiſden held it variant, in that there might have been ano- 
ther Judgment Coram domino protectore only; and ſaid, the Act for Con- 
firmation of Judicial Proceedings confirms them, and makes them Re- 
cords only under that Stile; but the other Judges held that this was no 
material 3 : and that in a Sci. Fa. it was not neceſſary to ſet forth 
the Side ol che King gt large nr 
2 Inſt. 470. In By the Stance im. 2, 13 Ed. 1. flat. 1. cap. 45. there ſhall be no 
/** Effoid hdr Protection in a Sei. Fa. but Aid, Age and. Receit ſhall be 
| ranted ; for the Words Solemnirates curiæ are to be underſtood. the 
Rh Judicial Proceedings of the Court, but extend not to the 
Right of the Party to have his Age, or 


* Page 422 


* 1 Y „ 
* 


to be received, or to have Aid 


rr V7 Ii uD 6 grind Ah nt + ads but 6 
: 2 ; 3 A Sei. Fe. to revive a Judgment againſt an Executor, mentioned firſt 
| Jae v. Tg- 2 Day of Appearance Coram. 55 #dicunquse, but after gave a Day to the 


* Party to appear ad pred. diem apud Weſim. and it was moved to mend 
nit; but the Court ſaid, that it being in the Writ they could not 5 of 
Grace or Favour, but would give Day to ſhew Cauſe why it ſhould not 
ba amendedd au nirito jufitie z but the Plaintiff for his Expedition moved 
are punnpelttl. © 345 33 9 . 5 
1 If two Nibils are returned on a &i. Fa. this amounts to a Warning. 
Yau 8s There muſt. be two Melt ot a Scire Feci returned upon 4 Sci. Fa. 
et Th for two Nabils amount to a Garniſhment, oo 1 it. 
633. There FSA. | 


10 . ee be the. eanſtant Prafice of E. K. to.ſus both the, gelte Facier's at Oper, in regard that there 

ANN fl 1 Ware b. e eng l. Fata end he Mien Pit; bat by a 
Rule of Court E. 5 Geo. 2. Every Scire Facias, of which Notite ſhall be given to the Defendant or De- 
fendants named in ſuch Writ, ſhall be delivered to the Sheriff to whom directed, or left at his Office 


4 RE” four 


11 * * 4 „ : * , 
a . AN .5 CI 2-7 „ 34% 3 Fs * FY 4 , 


mo 
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dar 7 ass. 


It hal wad adjudged, ths 4 in a $. Fa. i it is ſofficient * * be Ga Fy p 
(a) 15 Days incluſive between the Teſte of the Wiit of the firſt S4. Fo. 2 Selk, 0 


nt. 


— 


and the Return of the ſceond. 3 1000 1 0 1) N 599. 
228 Cro Eliz. 738, ( ) Where th b 5 28 vide 2 Ion. 
a ? . a re ere was but h f 
Fa. and. the Court b ela it al led by the Statute 17 Ga thi 2s Lam Lies: 2 Teſte and ** 2 che Wh 
411 ITY Ty IS "= rx} 12 Bo 


But where 950 Fei, Fa. avere-caked. | out wah the ſane 1 but dif. TY 
ferent Returns, the one returnable in Quinden. Hill. and another Craſtin. 9 1 
Pur. though there were different Returns and at convenient Diſtances, = en 


becauſe they were actually taken out at one Time, it was adjudged, wrong 2 
for thus the Party would loſe the Benefit of two Sci. Pa. which, the © 


gives him. 


It is a general Rule, that the Sci. Fa. muſt purſue the firſt Action; and Cro Jae:3315 


therefore where an Action of Debt was brought in Cumberland, and Yelv- 218. 
| Judgment had by Confeffion, and a Sei. Fa. brought thereon wilt the _ 4. S. C. 
Executor in Middleſex, this was held to be erroneous, though the Co mw 


feſſon was at Weſtminſter and that che Sei. Fa, ought to ha e bee; 7H xg 
brought \ in Cumberland. tbe v0: 8! ye, been Muſgrave 


On's Rechgifithace raken in B: R. the Sci, Fa. miſt be brou ht in 2 Salk. 6 
Middliſes, for the Recognizances there are not obligatory b by ;the Grp: 28 * 


tion, but by their 19 entred of Record in che cute 9 . 
7 Debt 57 „ en Hr R e Va Har. 


Tifos's Proflice of B. wh _ 


-Boti on a — in C. B. the Sci. Fa. may be laid in the Co Salk. ” 
where the Caption was, or in Midaleſex where ' tis 15 for tis a Cour ary: ; boo. 


} 


pl. 10. 

. by the Caption, and becomes immediately obligatory, and therefore may Put for this 
be brought there ; and 'cis alſo N at Funker! in C2 and there : 8 8 . 
en eg 1. 1 967 5 * ES 
: ant : 1 I "a 2 „ deb 21 £613 TOY F415 * 8 


8 105 17 


= | Fracti. u 3715 &e, ns! i 1. 0 
* n regularly the firſt Sci, Fo, upon a Recoghizance to ber be 
| Execution, .oughr to be in the County where it was: acknowledged ; The, yp. 293 
if it be returned that he bath go Lands chere, that no Heir can be found, ; 
or that the Party is dead, a Teftatum Sci. Fg. may Hue to any * 41 
where the Party ſurmiſeth. that there are Land. SE 
It hath been reſolved. that à 8c: N. ene of Bail taken 8 


by Commiſſioners in tbe Count of York, 7 be. M alata 
or Terk, at the Eleftion of the ee ee lan eg 


If there be a Judgment in Debt _ A. 42d B. one Sci. Fa. will not 
lie thereon. againſt. A. Heir of I, and another againſt 4. "yp 8 2 555. : 
Ki. Fa, ought, to purſye, the Judgment; and that being joint, ſo ought Carth. 109 
the $6, aha e rt for herwile, chere meu de ſeveral independent A 
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acias on;which-a Mebil hall be returned, - ſhall be deli vered 
to the Sheriff, or left art ce ſome time before the of 1 — 
alias Site Facias hal bade cl Seck. er ken k. , Ger , Bi ne every Writ of 


Office four D 
a Wie! if it — . Praglice e B. "5h, _— nh ays excluſive before the Re- 
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Lit. Sect. 506. A Sci. Fa. whether conſidered as an Original or] udicial Writ; is an 
Co. Lit. 291. Action, and ſuch as the Defendant may (a) plead to; and there- 
2 re it is held, that 4 Releaſe of all Adions, or all Executions, is a good 
Bar or Abate- Bar to a Sci. Fa. 80 in a Sci. Fa. on 2 F ine, a Releaſe of all Actions is 4 
ment to a Sci. good Plea in Bar. Wy 3 "55 nine III . I Digs 11 8 0 «58 \ 
Fa. as well = . ß p 01S W NEO) SHIE2t 
a2 to other Actions. The Plea in Bar is always concluded by an Executio nun, as in other Caſes hy um c 
| Pio non, Lucas 1 tz. Velr. 218. F WOE EA” Ae! 


N i} - 


Crs.Eliz.283, But the Deferidarit cannot regularly to x $i. Fein bree Execution of 
2 W a Judgment, plead that which might have been pleaded: to the original 
% Action; 4s where A. as Adminiſtrator to J. S. by Virtue of Adminiſtra- 
tion granted to him by the Archbiſhop of Canterbury, brought Debt 
againſt B. and had Judgment to recover, and after the Year brought a 
Sci. Fa. on the Judgment; the Defendant: pleaded, that the  Inteftate 
died in London, and had hot bong notabilia in divers Dioceſes, and that 
after the Judgment the Biſhopiof London committed Adminiſtration to 
the Wife; and upoh Demurrer it was held, that this was a Matter he 
could have pleaded before, and that it was annulling the Record, which is 
not ſufferable. = #3 
Sid. 182. So where in a Sci. Fa. on 17 adgment the Defendant. pleaded: the Sta- 
mtmttute of Uſury, and it was held no Plea, becauſe he ſhould have pleaded 
it to the original Action. 1 FFF 
| Salle. 2. pl. 5. So if a Sci. Ea. be brought on a Judgment in Aſſiſe for the Office of 
2 Ld. Raya. Marſhal, the Defendant cannot plead, that the Plaintiff was an alien 


2853. Enemy, for this was pleadable to the Aſſiſe; and as he admitted the 
Vel v. daes Plaintiff able to have Judgment, he cannot now diſable him from having 


plw&kẽeaded, that the Seneſchal, though often requeſted, refuſed to hold any 

Court, and this was held a good Ple . 
* Page 424. be Sheriff levied the Debt on the Defendant's Goods, but did not re- 
GotdP; ro. turn che Writ; whereupon the” Plaintiff broughc 4 Sti. Fa. againlt the 
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Ie ſeems m_ that a general Non. tenure is not a good Plea to a Sci. _ Rep. ' 
Fa. upon a Judgment in a Perſonal Action, becaũſe it alſifies che Sheriffs 2 2 
Return; but that in à Sc Fal to have Exetutien of a Ju a Real « Po 0 rh ; 
Action, one may plead Non-tenure againſt the Return of the Sheriff, be- 226. 1 
cauſe of the high 3 the . has to * Freehold. 1 5 Raym. s 


Salk, 40. ol. 9. "a Suk, 679. pl. 7. 


Bu 866558 Norev chiy be: Peeaded 0 to 4 WY Fa: u ch a Jud 7 
ment ia a Perſonal Action; as to a Sei. Fa. on a 5 Pebt 
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Damages againſt Tenant for ien wo. may e chat uy 171 only. 40 $436 $9) 
Term for Years. g Fr f tr 
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$ Jaigment on 8 Scire ſacier cannot give Da for __ *. . but if it does, it may be 
reverſed for that, and affirmed pro refiquo. Henri 


nriques 8. Dutch Mſt. India Company ; on Error in. J. R. | 
T. 2 Ged. 2,— Affirmed in Parliament, Amo 1730. 5 Stra. 80). 2% Raymi. 1532. 2 But if it is 4 
25 8 Plaintiff is damwified, und put to Coſts 6/62. 15 is well; for it F 
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*Page 425.* (A) The Nature and-firſt Introduction of ſuch 


Segqueſtration out of Chancery is grounded on the Return of 


(a) There 


the (a) Serjeant at Arms, wherein it is certified that the De- 
muſt be a Ser. fendant had ſecreted himſelf; and therefore this Proceſs iſſues, 
I .and gives Authority and Power to the Sequeſtrators (who are 


turn of the Perſons of the PI 

Commiſion Defendant's, Real and Perſonal Eſtate. 

; of Rebellion „ 1 Cage} f 11 (494. $4 ; ' f*4 8 
before a Sequeſtration can iſſue; and the Reaſon hereof is, that the Court will not iſſue Proceſs upon the 
whole Lands and Goods of the Defendant, till one of its own Officers ſee that the Defendant do totally 
diſappear. Vide Preced, Chan. 549, Ce. ; | 5 


the Plaintiff's own naming) to enter upon and ſeiſe his, the 


ro Eliz.65 1. It appears that there were great Struggles between the Common 
Brograve v. Law . and Courts of Equity before this Proceſs came to be 
W. __ e eſtabliſhed 3 the former holding that a Court of Conſcience could only 
(5) Mod. give Remedy in Perſonam, and not in Rem (b); that Sequeſtrators were 
259.—  Treſpaſſers, againſt whom an Action lay; and in the. Caſe of (e) Colfton 

But _ v. Gardener the Chancellor cites a Caſe, where they ruled, that if a Man 
1 killed a Sequeſtrator in the Execution of ſuch Proceſs, it was no 

lor havin urther. ME ALES WIR TL 000 Rs . | 
iſſued ſuc | 

Sequeſtration, it will be as binding as any other Proceſs according to the Rules of the Common Lay. 
(e) 2 Chan. Ca. 44 | | | Os 


Will. Rep. But theſe were ſuch bloody and deſperate Reſolutions, and ſo much 
(621.) againſt common Juſtice and Honeſty, which requires that the Decrees 
2 Chan, Ca. of this Court, whichs.preſeryed: Men from Deceſt, ſhould not be ren- 
- dered illuſory, that they could not long ſtand; but this Proceſs got the 
better of theſe Reſolutions on this Ground; 1ſt, That the extraordinary 
Juriſdiction might puniſh Contempts by the Loſs of Eſtate as well as Im- 
priſonment of the Perſon, becauſe that Liberty being a greater Benefit 
than Property, if they had a Power to commit the Perſon, they might 
take from him his Eſtate, till he had anſwered his Contempts, 2dly, To 
ſay that a Court ſhould! have Power to decree about Things, and yet 
ſhould have no Juriſdiction in rem, is a perfect Soleciſm in the Conſti- 

tution of the Court itſelf. | | 472 1 rol. 
Chan, Ca. It has been ſaid, that the firſt Inſtance of a Sequeſtration after a De- 
92. cree was Sir Thomas Read's Caſe in Log Coventry s Time, and that it was 
2 Ch. Ca. 44. afterwards awarded in Chancery in the Caſe of Hyde. v. Pitt, 1666, and 
affirmed in Parliament, and by the Court of Exchequer, Gzavz: v. 
Fountaine, 1687, and fince, without Seruple ; the Doubt formerly was, 
that Lands were not liable to Execution before the Statute Feftm. 2. 

(1355 1. f. 1.) cap. 18. 8 | 6 

n Vernon s, Reports. it is ſaid that Sequeſtrations were Hirſt introduced in 
Lord Bacon's Time, abd then bur ſparingly uſed in Proceſs, and-after a 
(EOS ITY 306 34848 wt, 1 


Vern- 421. 


Decree to ſequeſter the Thing in Demand only.” - 
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herein, 
oY \ Againſt what Perſons. 


Sequeſtraion nf 5 the firſt Proves abet a Peet of Mender of he wil, 1 


t | 


Attachment lay. „ d COTE CNA e Ar db 
of the Court. Eq, Rep. 178. | 


A Sequeſtration i is alſo the firſt pas oy the menial 8 af Will. Rep. 
a Peer, within the Words and Meaning of the Statute 12 C 13 V. 3. 335. Fl. 135. 
2 3. for chat otherwiſe fuch Servant would have greater Privilege than 

is Lord, - 
If there be a Sequeſtration wif arial a Peer for want of an An- Will. Rep. . 
ſwer, and, the Peer puts in an Anſwer, that is inſufficient, yet the Or- 385. pl. Toes 
der for a 'Sequeſtration ſhall not be FT but a new — 


rife. 
2. To what Places, 


KD 


Notwithſtanding the ſuperintendant Power of the Coutts in this king Vera. 76. 
dom over thoſe in Ireland, and what is ſaid in ſome of out Books, It ſeetns 2 — Ca, 
to be nom the better Opinion, that the Court of Chaneery bete cannot — 1 * 
award a gequeſtration againſt Lands 10 Trelanu. „ de | f ab. Nj 
It was ſaid that fuch Proceſs hal brow 3 wks Gorttner of wil. Rep. 
North Carolina; but herein it was doubted whether ſuch Sequeſtration 261. pl. 65. 
ſhould not be directed by the King in een where _—_ an; aer 


5 


lies from che Decrees i in the Vlamations: 855 


£7 ** 


5 What Edt or Tatereſt hall be lable t to a a Saquetation and. 
oy from what Time. $799 ;41 


Copyhold may be ſecueſtetes, thong tot extmigitls'x at e 2 Chan, Ca, 

Law or the Statute of Nm. 2. t.) for Courts of Equity 46. 

have Soiefarem exiPaordir er ia, Jar it 77 Doubt whether ſuch 

a Sequeſtration ean be revived aint che Heir of the Copytiolder, which 774: Bernd, 

ariſes from the 5 of obliging che Lord to admit, and depriving 431. 

the Lord of his Fine, Sc. upom the Death of his Tenant. | 
A Sequeſtration out f Chbeery is more effectual than am Exech- de in Lord 

tion by Fieri Facias Law; for, a  Sequeſtration = be apainſt' the Talker Time 

Goodh, though the Party is in Cuftody upon the Atta theiit 7 whereag 2 

Law, if a Copies ad 22 executed, there can 0 Fi. Fa. 

iſſue. 

Where the Sequeſtrators ſeiſe the Real Eftate of the Party, any eum 

or other Perſon who claims Title to che Eſtate ſo feqqueſtered, ther by 

Mortgage, Judgment, Leaſe or otherwife, who hath a Title Paramount 

io che Sequeſtration; {hall not be obliged to bring 4 Bill to conteſt 

wg Title, bur he” ſhall be let in to' cone ſuch a Title in a ſummary 
3 


Vol. IV. 6 A | He 


0) In what Caſes * awarded: And dere 


a. Ca. 614 2 
138. 8. P. — A 5 nr againſt an What peer. 2 Chan, Ga 164. — ſormerly an 
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Sequeſtration. 


„ 


He may move by his Counſel as of Courſe to be examined pro Inter. 
eſſe ſuo; and in this Caſe the Plaintiff is to exhibit Interrogatories in 
© Page 427 order to efandine him for d Diſcqvery of big Title co the Eſtate, and he 

> © muſt be examined upon ſuch [nterrogatories accordingly; and the Maſter 
| muſt ſtate the Matter to the Court, and the Parties may enter into Proof 
yvi Com. touching the Title to the Eſtate in Queſtion; and when the Maſter hath 


712. ſtated the whole Matter, the Cburt proteeds do give Judgment therein 
Will. Rep. upon the Report; and if it appears that the Party who is examined pro 
308. Tra Intereſſe ſao hath. a plain Title to the Eſtate, and is not affected with the 


Sequeſtration, then it is to be diſcharged as againſt him, with or without 
Coſts, as the Court ſhall determine upon the Circumſtances of the Caſe, 
een . pornatg mane: e 
Vern. 48,” © The Sequeſtration binds from the Time of awarding the Commiſſion, 
and not from the Time of executing it and its being laid on by the Com- 
miſſioners only; for if that ſhould be admitted, then the inferior Officer 


_ . would have Ligandi et non Ligandi poteſtatem. 


2 


(0) Df the power and Duty of the Se⸗ 
= queſtratoꝛs. | 


| HE Sequeſtrators are Officets of the Court; and as ſuch are demean- 
| able to the Court, and are to act from Time to Time in the Exe- 
cution of their Office as the Court ſhall direct; they are to account for 
what comes to their Hands, and are to bring the Money into Court as 
the Court ſhall direct, to be put out at Intereſt, or otherwiſe, as ſhall be 
found neceſſary z but this Money is not uſually paid to the Plaintiff, but 
is to remain in Court till the Defendant hath appeared or anſwered and 
cleared his Contempt, and then whatſoever hath been ſeiſed ſhall be ac- 
counted for and paid over to him; however the Court hath the whole un- 
der their Power, and may do therein as they pleaſe, and as ſhall be moſt 
agreeable to the Juſtice and Equity of the Caſe, ee. 
The Plaintiff's Counſel may move and obtain an Order for the Tenants 
to attorn and pay their Rents to the Sequeſtrators, or for the Sequeſtra- 
tors to ſell and diſpoſe. of the Goods of the Party, and to keep the Mo- 
ney in their Hands, or to bring it into Court, as ſhall be moſt adviſeable 
and diſcretionary, and fitting for the Court to do. TD: 
Vern, 248. _ Sequeſtrators on meſne Proceſs are accountable for all the Profits, and 
can retain only ſo far as to ſatisfy for Contempt, 
Vern. 161. If Sequeſtrators, having Power to fell Timber, diſpoſe of 750001. worth, 
and only bring 2000 l. to Account, they, as Officers and, Agents of the 
Cuba, are reſponſible, and not the, Plaid. 
Will. Rep. © A Sequeſtration is in Nature of à Lævari at Common Law, and the 
307- '. Party ſequeſtering has neither jus in rem vel in re; the legal Eſtate of the 
8 Premiſſes remaining in every Reſpect as C 
zcCh. Rep. 37 en e in Poſſeſſion of a great Houſe, in St. James's 
Sguare, which was the Defendant's for Life, the Court ordered that the 
Maſter allow a Tenant for the Houſe, and the Sequeſtrators to make a 
L eaſe, and the Tenant to enjoy; j: — 
Batnard. Rep. It was moved, that the Irregularity of a Sequeſtration might be re- 
212. in Scacc. ferred to the Deputy, which was taken out againſt the Defendant for 
dot appearing, by Reaſon of its being taken out ſooner than by the 
Courſe of the Court it could, and yet the Sequeſtrators had taken the 
Goods off the Premiſſes, and threatened to ſell them; the Chief Baron 
7 1 we ſaid 


* £ . 4 * 


Sequeſtration. 
ſaid, that as to the Carrying the Goods off the Premiſſes, it was clear N 
* che Sequeſtrators could do that, becauſe a eſtration upon meſne o Page 428 


Proceſs anſwers to a Diſtringat at Law; but however, as to ſelling 

them, the Court agreed in the preſent Caſe it could not be lawful, and 

ſaid it had lately been ſettled on Debate; and obſerved further, that 

Courts of Equity could not authoriſe Sequeſtrators to ſell Goods even 

upon a Decree *till Lord Stamford's Caſe,” which makes Decrees in this 

reſpe& equivalent to a judgment; and even now, the Counſel faid, 

Sequeſtrators cannot fell but by Leave of the Court; however, the Court 

ſaid this was a Matter proper for them to conſider upon another Occaſion, + 

and therefore only referred the Irregularity of the Sequeſtration as to the 

Point of Time to the Deputy. 1 | | | 

Lands were decreed to be liable to 3000 J. per Ann. for the Life of 4 Fb. 16. & 

A. and a Sequeſtration and Injunction for the Poſſeſſion - to that Pur- 17 Car. 2. in 

poſe ; the Defendant againſt the Injunction enters upon the Lands, and _ _ 21 

receives the Profits to the Value of 19727, and thereupon was decred | 
to pay it; and after the Death of A. it was decreed that the Sequeſtra- | 3 
tion ſhould continue againſt the Defendant for the Payment of that | 
Money; and now the Defendant moved to have Liberty to fell Tim- 
ber to raiſe Money for his Subſiſtence, alledging that the Sequeſtra- 
tors had only the Poſſeſſion and the Perception of the annual Profits by 
the Courſe of the Court, and therefore it could be no Prejudice to 
have this granted: But Sir H. Grimſton, Maſter of the Rolls, refuſed 1 
for 1ſt, This invades the Decree which is for the quiet Poſſeſſion, which 
will be diſturbed if the Defendant enters to-cut-down Timber; -2dly, The | 
Defendant not having performed the: Decree by the Payment of the | | 55 
Maney, he ſhall not receive any Favour from the Court whilſt he ſtands | 
in Contempt; 3dly, If he will with the Sale of this Timber pay the 
Plaintiff his Debt and ſo diſcharge the Sequeſtration, there might be 
ſome Reaſon for it; but for him to, raiſe Monies to other Purpoles, he 
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ſhall not be favoured ; and unleſs the Plaintiff will conſent, he ſhall not 111 
have Liberty to fell. 3 „ : 10 
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(o) Sequeſtratjon, when determined. 


Sequeſtration that iſſues as a meſne Proceſs of the Court will be vera. 58. 
diſcontinued and determined by the Death of the Party; but, where 
a Sequeſtration iſſues in purſuance of a Decree, and to compel the Exe- 
cution of it, there though the ſame be for a perſonal Duty, it ſhall not be 
determined by the Death of the Party. 3 | 
A Sequeſtration againſt the Father who appeared to be only Tenant Ch. Ca. 241. 
for Life, and on his Death the Sequeſtration was diſcharged.; -, 2 Ch. Ca. 46. 
_ *_ The Bill was to revive a Sequeſtration obtained againſt the Defend- yer, 118. 
ant's Hufband for a perſonal Duty before his Tatermarriage with the 
Defendant, and to avoid the Defendant's. Eſtate in Dower in the Lands 
that were ſequeſtered before the Marriage, it being inſiſted that thoſe 
Lands were ſo bound by the Sequeſtration, and covered therewith, that 
the Defendant's Right of Dower could never attach them; but on a 
Demurrer to this Bill, the Demurref was allowed; and it was ruled, 
that ſuch a Sequeſtration ſhould not bind the Feme who came in for her 
Jointure or Dower; but whether the Heir in Fee · Simple ſhould in ſuch 
Caſe have the Eſtate bound, and ſubject to ſuch. a Sequeſtration, or not, 
was doubted ; and the Caſe not being before my Lord Keeper, he re- 
fuſed giving any Opinion therein. 


b 
— — 


G 
TTF 
3 Rn 5 


r „ 


ogg er + 


— 

b — erent = a — RIOT: 4 1 a — — * r 0 v0 W c 
— a OR — _ : „Sr q DIST OO I WE) — — — ——_— r 5 — 
T..... w eta Bn oc — n FR + AY IE AO WIE TOE: : - n — D * * 5 . 4 — 
—＋ — _-- Pineda ̃ —-—-— as 9g te —— 4-07 — — 5 

— r 
e * 


2 ; Fant Ig 
Serpent eg, coor owe rr rem Run tur : — 
— N PPP c 
of nd 2 5 8 1 8 = TX, 2 5 I = 


FL 7 
— 1 


—_ e = r 
. SIRI | Aon AS 


—— — 4 
- — n 
E . n a Tt. 
* „ ( * ; 


- 


— © 
2 > at; OM 
3 


— — — = > - 
y > pi —. 


A WHT After- 


. | 


Fey an  Y 


* 


* Page 429 * Aferward this bt Pon came ve before the ſame. Lord Kee er in ano- 
Vern. 166. bes Caſe, when his Lordſhip inclined. to think that a Sequeſtration for 
a Pexſanal Phy 42 wich the Death of the Party, and couid not 
be revived againſt the Heir; hut his Lordſhip took Time to conſider of 
| it; and would be attended with 1 art | 

' 2 Peer Will. It ſeems to be now ſented, that a Sequeſtration is a perſonal Proceſs, 
(621.) which abates by the Death of the Party z ſo that ſuch Sequeſtration being 
t on a Decree for a Debt or Perſonal Duty, cannot be revived 

i i bo 2 of the Defendant 3 ache a e Caſes in which the 

eir is boun 


Ser 


(A) The Batre of his Office. Fa Las inn 
(B) Urho are qualified oz exempt from ſerving. 437. 
() Manner of appointing him; and herein of his Oath: 
| 492 | 
(D) That be mutt attend bis Dice angie, and cannot exe · 
cute any other. 434. 
(E) pow ſong to continue fn his Dice, and by what de⸗ 
termined. 434. | 
F) That he muſt be reſident in bis County, and whether 
he hath any Jurffdiitfon: out of it. 435 
() Cannot pifpoſs oł his Balliwick. 436. 
Ks Df the High-Sheriff's Power and Duty in aa 
an inter⸗Sheri and other e . be 


J dan And herein, 


e Vnder Sheriff, and in what 5. Mater bester 436 
25 3. Of Covenants between the High Sheriff, bis Under Sheriff 
and other Officers. 438. 
3. Of Acts that my be done by either of dem, or where the 
= A 4 Sheriff o bimſclf be er preſent. 440. 
. Manger of approying Hailiffs and other Officers, and 
iy 6 of his being anſwerable for their Acts. 441, 
by of big Juriſdiction over Gaols and Gaolers, 443. 


ch o the precedlkg und lucterding Sherſf, and hereſn 
er the Ats neceſſary to be done by each of them. (K) Klbere 


0 cahere moze than one Sheriff. 447. A dee 2 
(1-) Of bis Duty and Tits as a judicial Dificer. 138. 
09 Nen * 150. 1 ny 


And herein, 


1. That he is he vides Officer to n was except 
in Caſe of Partiality, 449. 
. That he cannot diſpute the Authority by which ___ iſſue, * 430 
nor any Ircegularity i in them. 450. 


(N) Þow he is to execute ſuch Writ x 452. 
And herein, | «64-4380 | 


1, That it muſt be without Favour or Oppreſſion, and after 
uch a Writ is aQually taken Ny and before it is retarn= 
* 2, Of his — the Poſs Comitatus. 453. 
Of breaking open Doors. 454. 
8 Whether he can execute his Writ on a 7 454 
5. In what Manner he is to do Execution. 457. 


3 


(o) Ot his Duty in admitting Perſons to Ball; and ber 1 
in of Securities taken fox Galt and Favour. 461. 5 4 


2 —— — * —_— 
"wy, * 


1 EM, bi : 
Ee 13) 7 Rs : 


0 The Nature of his 6 obe. 
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is Kin lodged | in the Earl or — 1 Was A imm be, 560 
ficer to Tag Crown z and this high Office wis grated by the Non Rat ep. 

| zat Will, ſometimes for Life, To ufterwards in Fee; but When 274. 

it became too burthenſome; and could nbt be commodidufi executed Co: Lit. 165. 
by a Ferſon of ſo high Rank and Quidlity,” it was thought neteffary to ©: Fade Proc 
conſtitute. a Perſon duly. qualified 4d officiate” in his nl and Stead, 9 Rep. 
who from hence is called in Lahn, Pireromre, and SHEHEf from Shite 7 Co. 33. 
Reeve, i. e. Governor of the Shite ot County. He is Hkt wife Fonfidered 

in our Books as Bailiff co the Crown; and kin hn by "which he hath 

the Care, and in which he is to erebute the ! | "ix called His 

Bailiwick. win) PIBICOOOD CL u 0 OO: 

It is ſaid by Lord Cole and Dahon, th Bok 120 Reaſon of thi high a Co. 49. 
Emp ployments and Attendance upon the King, bein _ able to follow alt. Sk. 2. 
all the Buſineſs of the County, were delivered of it Burthen, and 
only enjoyed the Honout as they” now do, uind t I pie was laid 
upon the Sheriff ; ſa that now the Sheriff doth” "the King's Baſe 
in the County; and the Sheriff, cho' he be ſtill called 'Picecomes, yer 
he doth, and all his Authority, is immediately frotm and under the 
and not from or under the Eatl; ſo that at this Day the Sheriff h fn, 
the Authority for the n 4nd Executivd of Juſtice which the 
Vol IV. Count 
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Count or Earl had; the King by his Letters Patent now committing to 
the Sheriff Cuſtodiam Com”. ran rg aerda OE Ye Oy 

Co. Lit. 166. He is therefore at this Day conſidered as an Officer of great Anti- 

Dalt. Sh. 5. quity, Truſt and Authority, having, as Mr. Dalton obſerves,” from the 

Ling the Cuſtody, Keeping, Command and Government (in ſome Sort) 

of the whole County committed to his Charge and Care, and, ac- 

cording to my Lord Coke, he is ſaid to have ?riplicem Cuſtodiam, viz, 

Vite Juſticie, ,vite legis, et vite reipublice, Sc. Vite juſtitiæ to ſerve Pro- 

| Lefs; and to return indifferent Juries fot the Trial of Men's Lives, Li. 

berties, Lands and Goods; vitæ legis to execute Proceſs and make Exe. 

ciution, Which is the Life of the Law, and vite republicæ to keep the 
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: Peace. 6 C0211 Ol PLEAD 231%, 1 os 
* Page 431 It ſeems that antiently , and before the Statute 9 Ed. ſtat. 2. She- 
2 Inſt. 553. riffs were elected by the Freeholders of the County, as the Coroners are 
2 Brownl. at this Day, and conſequently that their Office did not determine by the 
282. but & Death of the King. 3 

+ See Art. ſuper Cartas, 28 Ed. 1. ſtat, 3. c. 8. & c. 13. 
| And though at this Day the King hath the ſole Appointment of 
(a) Dav. 60. Sheriffs (a), except in Counties: Palatine, and where there are Jura rega- 
(5) 4 Co. 33. lia, yet it hath been (5) adjydged, that the Office of Sheriff is an intire 
Mitton's Caſe. Thing, and that therefore the King cannot apportion or divide it that is 
Dalt. Sh. 6. he cannot determine it in Part, as for d Town or one Hundred; 
— ls, neither can he abridge the Sheriff of any Thing incident to or belonging 
oy or rt ee e eee 
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(% 9 Ed. 2. T is provided by ſeveral (c) Acts of Parliament, that no Man ſhall 
£2 be Sheriff in_ any County, except he have ſufficient Lands within 
2 Ed. 3. c. 4. the ſame County where he ſhkllf-be Sheriff, «whereof to anſwer the 
4 E9. 3.c.9- King and his People in Caſe that any Perſon ſhall complain. againſt 
S a6 + them Fug that none that is Steward or Bailiff to a great Lord ſhall be 
1. c. 7 made 2 8 | 3 


1 46 Ri | pennt b Man. pt from the Office 
of Sheritt but 9 „ 


And on this Fo 
2 Mod: 299+ was . de High 


2 Mod, 301. be 


Toher for Dowe 3þ,00t bound.gr-compellable to be Sheriff, no more than 
a Perſon is boupd te 
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Coroner or Juſtice of the Peace; and it was likewiſe ſaid, that by the 
Statute 3 Fac. 1, cap. g. every Recuſant is diſabled ; and though he may 
conform, he is not bound to it; for if he ſubmits to the Penalty, it is 
as much as is required by Law. 2 
An Information was exhibited againſt L. for refuſing to take upon c no8 

him the Office of Sheriff of Norwich, who pleaded the Statute 13 Car. 2. galk. * 
ſat. 2. cap. 1. ſe. 12. + by which it is enacted, that a Perſon elected to pl. 1. | 
any Office in a Corporation, ſhall be ſuch as within one Year before hath Ld.Raym. 2g. 
taken the Sacrament according to the Church of England, or elſe the 5 574» 
Election ſhall be void; and averred, that he had not taken the. Sacrament, 1 Mod. 269 
Ec. at any Time within one Year next before the Election of him to be 75% Xing and 
Sheriff, Sc. wherefore the Election was void. The Attorney General Nees v. Lear» 
replied, and ſet forth that Part of the Act of Uniformity, by which every 4. 
Perſon is obliged to take the Sacrament three Times in the Year, accord- e, . 4. 5 
* ing to the Liturgy, Sc. the Defendant rejoined, and ſet forth the Sta- f. z. & 11 G. 
tute of 1 . & M. cap. 18. for tolerating Diſſenters ; and on Demurrer 1. e. 4. f. 6. 
it was adjudged, that the Defendant's Rezoinder was a Departure from * Page 432 

his Plea, - and therefore he could have no Advantage of the. Act of 
Toleration, ſuppoſing it was for his Purpoſe, it being a private Statute, 
and therefore to be pleaded ; and thoygh Judgment was given princi- 
pally on this Point, yet all the Court, except Juſtice Sam. Eyre, held, 
that this Caſe was not within the Meaning of the Toleration Act, which 
was not made in Favour of Diſſenters, but the Contrary, and was rather 
to exclude them from Beneficial Offices, than to eaſe them of Offices 
of Charge T. | In > 
the Chamberlain of Londes (if our RecolleQion is right) it was determined in the Houſe of Lords, — 


Diſſenters are not bound to take the Sacrament, c. to qualify, and therefore not liable to perſonal Ser- 
vice. e d 8 | N | 5 . 


If a Man is diſabled by a Judgment in Law to bear an Office, he is Salk. 168. 
excuſed; nam judicium redditur in invitum; for though his Fault or Ne- 4 Mod. 273. 
glect was the Occaſion of ſuch Judgment, yet it is a Mark ſet upon him 
A o Ht oat et ate 
And as nothing but an invincible Neceſſity can exempt a Perſon from glx. 42; 

ſerving the Office of Sheriff, on this Foundation a By-Law made in pl. . 
Londen, that no Freeman Choſen Sheriff, Sc. ſhall be excuſed unleſs he Ld.Raym, 
voluntarily ſwears he is not worth 10,000 /. Sc. and if he openly refuſe 496. 4 
to take the Office, then to forfeit the Sum of 4001. Ce. was adjudged 2 12. 
00 „„ 8 n 
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| (C) Manner of appointing him; and herein 
ee eee 


FT\HE High Sheriff hath his Authority given him by two (a) Pa- Dalt. Sh. 7. 
1 | tents; by the one the King commits to him the Cuſtody of the Where ſea the 
County ; by the other the King commands all other his Subjects within 327” of fuck 
that County to be ailing and aſliſting to him in all Things belonging to (a) As the 
—ĩ ᷣͤ V | Sheriff is 
Letters Patent of Record, if therefore it ſhall come in Queſtion, whether he. be Sheriff or not, it is 
to be tied bythe Record, or it may be tried by the Examination cf the Sheriff, Dalt. Sh. 8. 9 Co- 
31. Jenk, 90. — For the Fees of his Patent, vide 3 Geo, 1. c. 15. 5 
ly us | By 
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Dult. $h.6. By the Statpte of 9 E. 2. fat. 2. the Chancellor, Treaſurer and Judges 


5 Exchequer Chamber, nominate three Perſons in every County to be pre. 
09524 d. ſented to the Kiog, that he may prick ane of them to be Sheriff af very 
Sherjfk ate 46 County. ror one IE! TS Wk 
be appoinged | ; 


on the Mayo of St. Martin. 


Dyer 22. And yet the King by his Prerogative may make and appoint the 
Dalt. 8.6. Sheriffs de his uſdel Aſkmbly, and Election or Node en in 
* the Exchequer, as is the daily Practice at this Day upon the Death of 
349. 8. c. 26. Abe Sheriffs in every of the Shites of Wales ſhall be nominated 
Dalt. Sb. 6. yearly by che Lord Preſident, Council and Jaſtices of M ales, and ſhall 
5 is certified up by chem, and after appointed and elected by the King 28 
Sheriffs are. VVV 
Dalt. Sh. 7. The Sheriff, before he doth exerciſe any Part of his Office, and be- 
fore his Patent is made out, is to give Security in the King's Remem- 
* Page 4337 brancer's Office in the Exchequer, under Pain of 100 J. for the Pay- 
ment of his Proffers, and all other Profirs* of his Sheriffwick ; bur theſe 
Securities are never ſued, unlefs there is a Deficiency in the Sheriff's 
....* + Ele. | | STENT? 
| Dale, Gh. g. The Sheriff before he takes upon him the Exerciſe of his Office, muſt 
* not only take the Oaths of Allegiance and Abyuration injojned all Of- 
ficers by divers Acts of Parliament, but likewiſe a particular Oath” of 
5) Dyer 168. Office, which is (5) ſaid to be be by the antient Common Law, and con- 


rains a conciſe Account of the Nature and feveral Branches of his Office, | 

ut there Weins * this Oath ſome Things which wers thought too 
(c) Yide Cro. (c) ſtrict with Reſpect to Sheriffs, inſtead thereof it is now enacted by the 
Car. 26. 2 (eg. 1, c. 15. / 18. that the following Oath ſhall be taken by all High 
Several Ex- - 7 pf 


„that ch Fig 
ga cliffs, except t AR Wales and of the County Palatine of 
— cher, „ iz. I f. B. do ſwear that ] vill well and truly ſerve the 


Coke to t 78 Maieſty i : the Office of Sheriff of the Couaty of | 
Ade, . and org buy Majeſty's Profit in all Things that belong to my Office 
made to the (4 as far as I legally can or may. I will truly preſerve the King's Rights 
ao 140 " « and all that belongeth to the Crown. I will not aſſent to decreaſe, leſſen, 
moon , fi at conceal the King's Rights, or the Rights of his Franchiſes ; and 

ta tha Bedi COQET : 

mus to ſwear ** whereſoever I ſhall have Knowledge that the Rights of the Crown are 
him Sheriff of « concealed ar withdrawn, be it in Lands, Rents, Franchiſes, Suits or 
Bucks, « Services, Or in any _ NC or«Thing, I will 2 my utmoſt to 
| make the reſtored o the Crown again; and, if I may not do it 
& myſelf, 1545 certify and inferm the Ring thereof, or Wine of his 
« Judges, I will not reſpite or 'delay/to levy the King's Debts for any 
Gift, Promiſe, Reward or Favour, where I may raiſe the ſame without 
test Grieyapee: ©. the Nebrars.- I will go Right as well to Poor 
u £9 Rich, ig all Things belonging to my Office. I will do na Wrong 
4 19 any Map Tor any Gifts, Rewait ar Promiſe, nor, for: Favour oc 
4 Hatred , Ly [iſh na Mlap's Right, and-will truly agd faithtoll 
* acquit at the Exchequer ali thoſe of whom I ſhall receive any Debts or 
Duties belonging to the Crown. I will take nothing whereby the 
& Kigg map Joſe, ox whereby his Right may be' diſturbed, mos or de- 
.  % layed, Twill evly as, and wvly dere di the King Writs ac 


cording 
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Sheritkf. 


« cording o the beſt of my Skill and Knowledge. I will take no Bailiffs 
« into my Service but ſuch as I will anſwer for, and will cauſe each 
« of them to take ſuch Oaths as I do in what belongeth to their Buſineſs 
« and Occupation, I will truly ſet and return reaſonable and due Iflues 
of them that be within my Bailiwick, according to their Eſtate and 
« Circumſtances, and make due Panels of Perſons able and ſufficient, 
« and not ſuſpected or e as is appointed by the Statutes of this 
« Realm. I have not fold or let to Farm nor contracted for, nor have 
&« I granted or promiſed for Reward or Benefit, nor will I ſell or let to 
« Farm, nor contract for or grant for Reward or Benefit by myſelf or 
„ any other Perſon for me, or for my Uſe, directly or indirectly, my 
<« Sheriffwick or any Bailiwick thereof, or any Office belonging thereunto 
or the Profits of the ſame to any Perſon or Perſons whatſoever. I will 
truly and diligently execute the good Laws and Statutes of this Realm, 
« and in all Things well and truly. behave myſelf in my Office for the 
« Honour of he Tina and the Good of his Subjects, and diſcharge the 
« ſame according to the beſt of my Skill and Power. So help me God.“ 

If a Perſon refuſed to take upon him the Office of Sheriff, it was Dalt. $h. 1 5. 
uſual to puniſh him in the Star- chamber; and he may now be proceeded Dyer 167. 
againſt by Information in the Court of King's Bench. Alſo if he refuſes 
to take the Oaths injoined him, or officiates in the Office before he hath 
thus qualified himſelf, that Court, which hath a general * Superintendancy # page 434 
over all Officers and Miniſters of Juſtice, will grant an Information (2) 3 Lev. 
againſt him; and it hath been (a) held, that a Refuſal of Oaths injoined 116. 

to be taken, amounts to a Refuſal of the Office. 4h e t n h. 307. 

If the Sheriff be not in London, the Oath may be taken by Dedimus po- Date. Sh. 13, 
teſtatem, directed to any two Juſtices of the Peace of the ſame County, 14. 
one to be of the Quorum, or to any other Commiſſioner or Commiſſioners, 
or. before one of the Judges of Aſſiſe for that County, or one of the 
Maſters in Chancery, who, it is ſaid, may as well as the Judge adminiſter 
ſuch Oath without any Dedimus, . | 

If the Commiſſioners ſhall return the Commiſſion or Writ, and the Dyer 168. 
Oaths to be taken when they were not taken, this is finable. Dialt. Sh. 14. 

Ir is held, that the Breach or Violation of this Oath, although an high 11 Co. 98. 
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Car 
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Offence, is not however Perjury, nor puniſhable as ſuch. 


2 * * dt FO —_ 
— anrY . 


D) That he mult attend to this Office ſingly, | 
and cannot execute any other. 5 F 5 8 
T is holden, that a Sheriff al be elected Knight of the Shire for 
that County for which he is Sheriff. i xe 1 


4 Inſt, 48. 
VLl—..iit. Rep. 3 26. 
Sir Simon Dewe's Jour. 38, 436. 


And although a Sheriff is by Virtue of his Office a Conſervator of the Dale. Sh. 27. 
Peace, yet it is enacted by the. 1 Mar. Stat. 2. cap. 8. ſed. 2. That no 
e Perſon having the Office of Sheriff of any County ſhall exerciſe the 
« Office of Juſtice of the Peace in any County where he ſhall be Sheriff | 
« during the Time he ſhall 'uſe the Office of Sheriff.“ Dalt. Sh. 454. 
By the 1 H. 5. cap. 4. it is enacted, That no Under Sheriff, Sheriff's 
« Clerk, Receiver, nor Sheriff's Bailiff, ſhall be Attorney in any of the 
« King's Courts during the Time that he is in Office.” : 


YO, OE 60! ) Pow 


— —————— — — 


Sheriff. 


. 


E) How long to continue in his Office, and by 
what determined. 


Confirmed by Ty 1 the 14 E. 3. cap. J. itis enadted, © That no Sheriff, (a) Under 
tdde 23 H. 6. « Sheriff, nor Sheriff s Clerk, ſhall tarry or abide in his Office above 


c. 8. N 5 . — 

<« one Tear, upon Pain to forfeit two hundred Pounds yearly as long as 
(s) By _ t he occupieth the Office; and that every Pardon made for ſuch Offence 
2) On or Forfeiture ſhall be void; and all () Letters Patent made to occupy 
ſtanding this ** ſuch Office above one Year ſhall be void, any Words or Clauſe of Nox 


| i hath been 4 gþfiante put into ſuch Patent notwithſtanding; and that whoſoever ſhall 
** n e preſumè to take upon himſelf the Office of a Sheriff above one Year by 
n 7. Force of ſuch Letters Patent, ſhall be diſabled from ever after to be 
6. b. that tbe Sheriff within any County of England. Hai | | 

King by the Sy . | 8 
Clacſe F Non obſtante, might make a good Patent of ſuch Office for Life; and by the following Authori- 
ties, which ſeem to be grounded on this Reſolution, it is ſaid, that the King by bis Prerogative may diſ- 
penſe with theſe Statutes, and graiit the Office of Sheriff for Years, Life, or in Fee. 7 Co. 14. Finch 


of Law 234. Plow. 502. Dalt. Sh. 22. But yet vide 3 Hawk. P. C. 390. where the contrary Opinion 
is holden, and the Reaſon of theſe Authorities refuted. 3 « | 


„ * 


8 we * - FY | 
— — „ . 


— — 


t Ni the fiat. 1 W. & M. ſeſf. 2. c. 2. whereby it is enacted, that no Diſpenſation by Nes Hane of 
or to any Statate or any Part thereof be allowed, but that the ſame ſhall be held void and of none Effect, 
except a Diſpenſation be allowed in ſuch a Statute. See alſo the Doctrine of Non obflantes, under Preroga - 
tive, ante 177 &c. Lie, 1X T Oh 


* Page435 By the 1 Ric. 2. cap. 11. it is enaded, That none that hath been 
Confirmed by Sheriff of any County a Year fhall be within two Years next choſen 
23 H. 6. c. 8. again, or put in the ſame Office, if there be other ſufficient,” 
| And by the 1 Hen. 5. cap. 4. it is enacted, That they that be Bailiffs 
* of Sheriffs one Year ſhall be in no ſuch Office by three Years next fol- 
% lowing, except Bailiffs of Sheriffs which inherit in their Office,” 
By the Common Law the Patents of Sheriffs, like all other Commiſ- 
fions, determined by the Death or Demiſe of the King; but now by the 
Statutes 7 V. & M. (cap. 27. J. 21.) and 1 Ann. (fat. 1. c. 8.) ſuch Com- 
miſſion ſhall remain in full Force for the Space of ſix Months next after 
fach Death or Demiſe, unleſs ſuperſeded, determined or made void by 
the next Succeſſor, | 
7 Co. 30. But though ſuch Patent was determined by the Death of the King, yet 
it was adjudged, that if the Sheriff after ſuch Demiſe, and before his 
taking _ a new Patent, ſuffered a Priſoner to eſcape, that an Action lay 
| | againſt him. WONT MO I 
Cro. Eliz. 12, of hath been held, that the Office of Sheriff does not determine by the 
Sir Lewis \' Party's becoming a Peer on the Death of his Father, but that he till re- 
8 mains Sheriff ad voluntatem regis. mn. | 


Dyer 165. 
Dale. 8d, 17. 


n _————— 
N * 4 ll ad * 
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and whether he 
_ of it. 


hath any Juriſdiction out 


* 


{a) The Y the 4 H. 4. cap. 5, it is enacted, 6 That every Sheriff (hall be (a) 
Word in the . dwelling in proper Perſon within his Bailiwick for the Time he 
Original is | | 


© demwrrant, which is ſaid is not well tranſlated by the Word dwelling. Lit. Rep. 328, ſhall 


Sheri, | 

Mall be fach Officer, and that the Sheriff ſhall be (69. ſworn to do the 65) Is now "ny 
W ee er wp 8 05 A leſt out of the 11 
. 1 oF Thi 03. PHBE 2b BOD Gs we 141+ {1,57 5 pew Oath. | 1 
Hence it is clear, that a Sheriff hath no Juriſdiction in any other Dale. Sh. 22. . 1 
County, nor can he do a Judicial Act, and in which his perſonal Pre- | 1 
ſence is required, out of his County; but it is held that he may do a (c) (9) 9 H. 4. 1. Tit 
Miniſterial AR, as make a Panel, or return a Writ out of his County. 1 ib 
Bur if the Sheriff be beyond Sea, and maketh a Panel or any Return Dal. Sh. 23. THR 
there, and ſends it into England, it is not good, for he is an Officer but 7 Jim! 
only in England. | e 1 wo | Ty! 
If on a Habeas Corpus, Sc. the Sheriff is commanded to carry a Pri- Dalt. Sh. 23. Tt 
ſoner to a certain Place out of his County, and in doing this he is obliged | Fl 
to go through ſeveral Connties, to this ſpecial Purpoſe he hath Authority i fl 
in theſe other Counties, | JFF 145 
8s if a Priſoner of his own Wrong ſhall make an Eſcape, and fly into Plow. 37. 4518 
another County, the Sheriff or his Officers upon freſh Suit may take him Dalt. Sh. 23 > 
again in another County. | | ME 11 
0) Cannot diſpoſe of his Bailiwick. age 436 0 
H the 23 H. 6. cap. 16. it is provided, © That no Sheriff ſhall let to WH 
ID Farm in any Manner his County, nor any of his Bailiwicks, Hun- 4. 
dreds or Wapentak es.“ | | 5 MI ry: 4B} 
In the Conſtruction hereof it hath been holden, that this is a particu- 3 Keb. 678. 1 
lar Law, and muſt be pleaded, otherwiſe the Judges cannot take Notice — . 
of it. „ 5 1 3 ee | : Ns * 110 
It hath been holden, that a Leaſe thereof, though no Rent was ever 20 H. 3. 13. f 
reſerved, is within the Statute, the Intent thereof being that Sheriffs Dale. Sh. 23. THE: 
ſhould keep their Counties in their own Hands, Ms | Wh 
- It ſeems. the better Opinion, that a Leaſe, reſerving only Part of the Flow: 87. "HAIR 
Pee, is within the Sreaturte, . Dake. 3h, 23, ( 
It hath been doubted, whether a Leaſe made by the Sheriff of his Dalt. Sh. 24. | _ 
Office or County only by Parol, be within the Statute, De ors 1448 
It hath been adjudged. in the Caſe of the Sheriff of Nottingham, who Moor 781. mnt 
took Money for his Bailiwick, which he firſt gave his Servants, and $:9c#with v. Win 
which they fold, but he himſelf received the Money, that this was within Nertb. WR 
the Statute 4 H. 4. cap. 5. which prohibits the letting to Farm, Sc. under Y Title 1 
certain Penalties; and that it was not only malum probilitum, but like- Of 1 
wiſe malum in ſe, as tending to Extortion and other Oppreſſions. | 155 
By the 3 Geo. 1. cap. 15. ſe. 10. It ſhall not be lawful for any Per- Ry 

e ſon to Buy, ſell,” letor take to Farm the Office of Under Sheriff or De- = 
„ puty Sheriff, Seal-Keeper, County-Clerk, Shire-Clerk, Gaoler, Bailiff, 11 
or any other Office pertaining to the Office of High Sheriff, or to con- 1 
tract for any of the aid Offices, on Forfeiture of 5300 l. one Moiety to lt | 
4 his Majeſty, the other to ſuch as ſhall ſue in any Court at Heſtminſter Fa 
„ within two Years after the Offene. 5 3 —_ 
, Provided that nothing in this Act ſhall hinder. any High Sheriff 1 
'* from conſtituting an Under Sheriff or Deputy Sheriff, as by Law he hl 
© may, nor to hinder the Under Sheriff in Caſe of the High Sheriff's tall 
Death, when he acts as High Sheriff, from conſtituting a Deputy, nor 1 
to hinder ſuch Sheriff or Under Sheriff from receiving the lawful Fees 1 
« of his Office, or from taking Security for the due anſwering the ſame, 1 
« nor to hinder ſuch Under Sheriff, Deputy Sheriff, Seal-Keeper, Cc. WY 
4 CIS 1x08 

179 

1 

1 

7 135 
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from accounting to the High Sheriff for all ſuch lawful Fees as ſhall 


© 


be by them taken, nor for giving Security ſo to do, nor to hinder the 
High Sheriff from allowing a Salary to his Under Sheriff, Sc. or 
+ If a Sheriff © other Officers F.“ > | 6 | 
takes Bond of 5 i | _ | 7 
is Bailiff to pay 20 d. for every Defendant's Name in every Warrant in ugſue Procy/7, it is not letting 
is Sheriffwick to Farm, Ballantine v. Irwin, M. 4. Geo. 2. C. B. Fort. 368. A 


A 


Tn only 


Qs 


*r „ Se. at i. » 


a — 


(E) Df the Þigh Sheriff's Power and Duty in 
appointing an Under Sheriff, and other 
Deputies ; And herein, 175 I 


1. Of the Under Sheriff, and in what Manner appointed. 


, ie 8 5 ä $ ; s 
Lthough the King by his Letters Patent granteth to the Sheriff 
Cuſtodiam Comitatus, without any expreſs Words to make a De- 
5 puty, yet hath the Sheriff Power to make a Deputy or Under Sheriff, 
Page 437 * who may execute all the Miniſterial Parts of the Office; for Experience, 
ſays my Lord Hobart, proves, that many Sheriffs cannot execute it 
(a) Was for- themſelves; from the (a) Antiquity therefore and Neceſſity of this Of. 
— — 2 ficer the Law takes Notice of him, and on his being appointed, the Law 
Fiaomits implicitly gives him Power to execute all the ordinary Offices of the 
Dalt. Sh. 3.— Sheriff himſelf, that can be transferred by Law. | 
And in'the | | 
Statute Meſfm. 2. 13 Ed. 1. ſtat. 1. cap. 39. he is called Sabvicecomes; and in the Statute 11 H. 7. 
Cs 15. Shire Clerk. 4 Co. Mitton's Caſe, 9 Co. 49. Dyer 355. | ; | 


Da't. 3, 514. 
Hob. 155 ; 


Hob. 13, le is, ſays my Lord Hobart, in Nature of a general Bailiff to the 

Sheriff over the whole Shire, as others are over the Hundred; and being 

in Effect but the Sheriff's Deputy, according to the Nature of a Depu- 

tation, he is removable as an Attorney is; and though made irrevocable, 

yet may the High Sheriff remove him; but having once appointed him, 

(4) 2 Brownl, though he may totally remove him, yet he cannot (5) abridge him of any 

281, Part of his Power. 5 „% PRI 

Dalt. Sh. 3. The High Sheriff may execute the Office himſelf, and the Under 

| Sheriff hath not, nor ought to have, any Eſtate or Intereſt in the Office 

(% An Under itſelf; neither may he do any Thing in his (e) own Name, but only in 
Sheriff muſt the Name of the High Sheriff, who is anſwerable'for him: 


in th egy 28 
News of the High Sberig, becauſe the Writs are direfed to the High Sherif. Salk, 965. 


By the 3 Geo. 1. cap. 15. ect. 8. it is enacted, That if any Sheriff 

&« ſhall die before the Expiration of his Year, or before he be ſuperſeded, 
« the Under Sheriff ſhall nevertheleſs continue in his Office, and execute 
<« the ſame in the Name of the Deceaſed till another Sheriff be appointed 
&« and ſworn; and the Under Sheriff ſhall be anfwerable for the Exxcu- 
« tion of the Office during ſuch Interval, as the High Sheriff would 
« have been; and the Security given by the Under Sheriff and his 
4 Pledges ſhall ſtand a Security to the King, and all Perſons whatſover; 
© for the due performing his Office during ſuch Interval.” 


The 


PY 


r 


The Under Sheriff, before by intermeddle with the Office, is to be 


ſworn; this is injoined (d) by the Statute * * tap: 12. and the Form (%) That be- 


of 198 Oath there preſcribed, 


Wy 121100 111.46 fore this Sta- 
| tute the Un- 
Her Sheriff was never ſworn. Rol. Rep. 27. Fer Cote. 


r 
And how b the 3 1. e. I 3. 68 194 it is ended, That all Under 
Sheriffs of any Counties in South Britain, except the Counties in Wales 
and County alatine of Cheſter, before they enter upon their Offices, 
ſhall take the following 'Oath, viz. I A. B. do ſwear, that I will well 
« and truly ſerve; the King's Majeſty, in the Office of Under Sheriff ß 


the County of and promote his Majeſty's Profit in al! 


i Things that belong to the ſaid: Office-as far 28% legally can for may, 
« and. will youre: the King's Rights and all that delvingerh' to the 
« Crown. I will not aſſent to decreaſe; leſſen dr conceal the King's 

« Rights, or the Rights of his Franchiſes; and whenſoever 1 (Hall Aube 
« Knowledge that — Rights of the Ctown are concealed or withdr awri, | 
« be.it in Lands, Rents, Franchiſes, Suits or Services, or in any other n 
© Matter or Thing, I will do my utmoſt to make them be reſtored¶ tio : 
&« the Crown again; and if I may not do it of myfelf I will cettif | 
ee and inform ſome, of his Majeſty's: Judges thereof, ind will not refpice 
« or delay to levy the King? s Debts. for any Gift, ame, Reward or N 
« Favour, where I may raiſe the ſame without great Grievarice tothe 
« Debtors. I will do Right as well to Poor as to Rich, im all T hings 
e belonging to my Offioe. I will do no Wrong to any Man for- an, 
« Gift, Reward or Promiſe, nor for Favour or Hatred. 1 will diſturd 
no Man's Right, and will truly and faithfully acquit at the Exchec fuer 
cl thoſe of whom I ſhall receive any Debrs, Duties or Sumis of 0 Hage 438 
< ney belonging to the Crown. I will take nothing whereby' the: — 


* 


may loſe, or whereby. his Right may be diſturbed, injured or del 

1 will truly return, and truly ſerve all the brow Writs to "he 

<<. beſt of my Skill and Knowledge. I will truly ſet and return rea- 

8 * ſonable and due Iſſues of them that be within my Bailiwick, aecording 
* to 55 Eſtates and Cireumſtances, and make due Panels of Perſons 

« able and fufficient, and not ſuſpected or procured, as is appointed 5 

by. the Statutes; ef this Realm. I bave not bought, Ker Wee 

04 or taken to Farm or contracted for, nor have I promiſed or 5 

45 any Conſideration, nor will 1 buy, purchaſe, or take to Farm, of con 

tract for, promiſe or give any Conſideration whatſoever by fa e or 

0 any « other Perſon! for me, or for my Uſe, directly or indirectly; 

* to any Perſon or Perſons whatſoever, for the Office of Under Shetif 5 

of the County of ———— ——— which I am now to enter upon 3 
« and enjoy, nor fot the Profits of the ſame, nor for any Bailiwitk , -,  _ | 

thereof, ot any other Place or Office belonging thereunto. I have hboet 

fold ot contracted for, or let to Farm, nor have 1 granted or promiſed 

«for Reward or Benefit by myſelf, or any other Perſon for me, or for 
<* my Uſe, directly ort indirectiy, any Balliwick thereof, or any other 2 

« Place or Office belonging thereunto. I will truly and diligently exe / 


* Ang for 
« cor _ the beſt of my Seil and Power. So help-me God.“ 


miſſion of Dedimus'ſhall be ſi Seth for har Fae dy the Monz de 4 


cannot depute 


3 


2. Of 


— 2 - - - 
- = —— „ Nee — 
. r — 2 * — — — — 4 —— — eur 3 > . 4. . e — 
x 3 Nr . 5 . 2 2 , * 6 3 — * r — I 
— ISS I k a cm, a 2 — r —— 7 * b 
2 —— . — LDR es ; — — yrne og — . 
* * e d — — + * & FP VA La 7 Nee er 8 oe TL Eg 
wo * — 1 — — * — — = J = 2 : a b Bm * a wid * =_ — —ůů = 
8 „ . 7 "_ X 2 - , p — 4 — = wi. —— 5 Ma eh - BGA — 
IO CE * L 2 * — — n rr 
1 AY 3 w af. * » E 
2 3 , 2 


o — 
— _ 
7 

— INS 


ores r — 
1 — — 
— . f > — 
— L CE — — — — 1 12 * 
N . . Ps WS — — = 
TIT Le ig oat ear i y 


cute the good Lays and Statutes of this Realm, and ia all Things well FRO 
* and truly behave, myſelf in. the ſaid Office for his Majeſty's Advantage 3 
the: Good of. his Sabjecte, and diſcharge my whole Duty ace . 


Which ath is to be adminiſtredi by ſuch Commiſſioners as all be. _ 25 
| named to adminiſter the wu to oe High Sheri, as often & a 5550 "TEE 0 
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or one of them, when the Sheriff defires to be ſworn in own F. I The * 


two Perſons to take an Inqueſt. Den ny v. Trapnell, P. 8 Geo. 3. 2 Wilf, 378. 
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Pik Sb. 443. Te is meet and ſafe, fays Dalton, for the High Sheriff to take good Se. 
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th 13. 


Moor 243. o in Debt an Obligation 


nenne Haie il 
turn of U Warrants directe to 27 it wa be 
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2 Keb. 352. curity 
5 their O 
Covenants 


Gaoler. 


Godb. 212. 
Browal. 65. 2 


* the Statute is not pleaded, -as it oughit to be; being a ſpecial 
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Stil. 18. 
Stoughton v. 
| Day. 

Allen 10. 


were general 
to make Re- 
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- Debt on. a 00 to 2 — which. was that the Dad. 8 Sid. 30. . i 

ant ſhould not let at large any Priſoner arreſted wichdur the Sheriffs Na . 5 in 
Warrant 75 N ſhews the Defendant had let ſuch a Niſoner lat l. > 2 
large at Weſtminſter, &c, it is without ſhewing the Time SY $1 

| Place of the Arreſt, 2 che = the mater ch ee th 15 Cee e 1 ae bi 
. and the. Maaner of. t lt 1 5 N D Wy 6d; wh 12 et, er, © Nene, 3 8 3 ä js 
legally taken or beste wa — was; luffered to go N 
at large. 2 bas N 7 etrallinim 1 duo gaiod bas men „in y4 vn | f 
In Debt on an Obligation enge. to perform the Covenants H. 26 47 In 
and Agreements in an Indenture made between the Sheriff of 6 7555 Car. 2 i 
and the Under Sheriff, in which — ler Serif Eovenante: oe 1 4 
all Sums of Money; and to diſcinege th de Sheri TE: thei, hi 3 Kobe 44 Us 
to be paid by the Sheriff touch the 0 it 
- Deferidaine pleads Perfotmiinte Baby Tia n hg ee ** 
ſigns a Breach in Non-payment of 40 J. to the Gabler 1 ford,” ex- ä 1 
pended pro materia tangent” enten Ar pres. viz. för the © yo 10 1 
ing of a Priſoner from Chrlms/ord td Fort Ciltle; and for h i 
Drink'in'the ourney, which Sum the Gaoler hath recovered aj zainſt (ht 
Sheriff: | Delendane rejoin, that "the Reboniry as for an ! 
Matter between them, and not for Matter 18 5 HY 
concludes to the Country ; "which _ Plair 16 
urged for che Plaintiff, and a to by I That | 1 
ant ought not to have Gch his Nm & hy 
to have left it to the Plaintiff to anſwer * Per W nt 5 
Breach afſigted;z for che Recovery within ke 1 11 
for ſuch Matter N the Sheri and which one 4+ 
: pellable, 11 Recovery 4 
e e 1 1 ie l 
not delixet his" Priſd vo arit . 
upon the Back 50 1 
'the Judges of — 7 4 
in the equer, if i Ph 
if it was in the ſat rs bog” Ul I's 
as to chat which is a(lipti I — 1 ue fo 8 

Drink for the Priſbite this is: B for e 


. 


victed be ought to Nye ut WE | | 
hath His*Goods," but alte —— "te C | Ning; à 
therefore the St erfff' ſhall hive Alloa Þ ciBglack® "A oi 
'Plaintiff's Requeſt'the-Court perenitted it 


his Coſt | five plying” 5 tic 
Ea Ms 70 7 * Neu. n ttotzi ned ion W's ri — 
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0 As id in imp the High Sheriff can kingſetf RE hs Lute 1 „ 
every Branch an Phi belonging to his 2 "gm Salk, | i 
the Neceſſity of the Thing, and 1 " Furtherance Gf inf firh 624 Fm. Þ bt 
to make $ Pep NCe; it is gece fary h Nep all ©: kl 
Tie 0 whi 5 907 iy riffs pea Tg: 45 1 oe 2 2 5 "ſt 
aye N e fe 155 4 15 5 11 
hic the Sheri confers 0 75 = 479% \ 15 
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the Under Sheriff may make Bills of Sale upon Executions, aſſign Bail. 


+ The Un. Bonds, make Return to Weinen and in general do 1 e _ ern 
der Sheriff Sheriff himſelf can do. 


himſelf may * 

aflign a Bail-Bond in the Name of th 1. Sheri face lat. 4 & 10 Ann, c. 16. bat the Under Sheri#, 
Clerk may not. N v. 1 8540 Stra, 60. Sed gu. If it is not every Day's Practice, and 
whether the AG not good if it bath Seal of Office, 7. . ſuppoſing it made in the uſusl Fotm, 


and not in the Name of the Deputy, or any but of the Sheriff, and if the Law will not preſume it 
done by the Sheriff, and hey, caly nenn . ana a mere Matter of airways not * it e 
5 EFF 7 Si) : * 5 's 


Dalt. Sh. 108. path any ei e or Procelk dlivired to the 11 BS Sheriff, ke” 92 well 
85 as the Hi 4 Sheriff, may direct his Bailiff or other Officer to arreſt or 
, ei to execute ſuch Proceſs; but ſuch. Bailiff or other Officer muſt 
| ferve or. execute it himſelf, for, he; cannot command any other. to do it 
either by Word or Writing 8 
Dal. Sh. 104; So the Under Sheriff, Bailiff, or other ſuch Officer, 2 Y need be, 
take the. Poſſe Comitatus,, that ia, what, Number of other. Perſons they 
ſhall think WY to is SD 12 Proceſs or other lawful Waden 
15 them 1 , aod ſuc all: got aſſiſt them e being required, | 
ſhall make fg "the Ki 925 NY 40} 
Caſes in B. k. d as the, Under Shenlff is principally adtive - in the Execution of 
454. th 1 Courts have Ude ta grant an Attachment againſt 
ri W ke Under Sheriff refuſes to return a Writ, but 
id Growh | wil W . trachment 1 2 ſuch Pader Sheriff, and by a (a) Rule 
v. Ford, ob lte Fab Sheriff to return ſuch Attachment againſt the Under 
H. 21 Anu. in hes 3 da 0 uſual Courſe. is to direct the ek me to the Co- 
B. roners. 8 wry af wy {1 
ce Ela. 204. A Writ. upon the Statute of Northompien was awarded to the Sheriff 
Levett v. 1 and J 5 Peace of the Coun of Norfolk. to remove a Force; the 
Farrar. Under Sheriff by Command of the High Sheriff executed the Wric, and 
„ virtue there ; preefig J. S. and it was held, that the Execution of 
the Writ by the Under Sheriff was good, eſpecially as it named him only 
by the, Name of his Office, and not by his proper Name, and as it did 
not . fn com h him tolact in his proper.Perſon. . 


Dalt. Sh. 5 Tn in Ah, Fuer here Writ commands the Sheriff to to 9 in 
oy Per rſon,, t W Ca Vii te b C0 maiſon, from which he cannot de- 

A Page 441 *y viate; but if the Sheriff returns e he was there in Perſon, and this 
Return be e d. o any nformation to, the contrary 


and. fi 
cotpes too, late, becauſe by the ting tis become a Matter, of Record, 


againſt. which, ng Averment in Pai les, neither can the Party bave Error 
upon the Return. 


Ciro. Eliz.g, As in a Writ of Partition, the Sheriff m muſt be on the Lands i in Per- 


10. Clay's. ſon according to the Direction of the Writ ; and if he be not, the Court 
Caſe. upon loformatige. thereof, hefore filing the Return, will order the F il- 
ing —＋ ftayg auch if if, upon; Examinatign it be fo, found, will award a new 

rit. 


TR; OR 59. in a Writ ek of way in which by the Statute of Merten the 
6 Co. 1 8 Sheriff, . 5, Well as icery rhe, mult. er it in e and 
How: ng cannot mA The. 211 grodin: i boy nid From 10 wileo! 
£09 tle 
Reg. 13 ? ils So uch c of E dj Fel £0 Hubs, the Mp ng 2 biwlelf ; go in | 
iew e r tho! Caſe he i 99 75 in 


6 Co. 12.43 perſon anꝗ ho! 

9 Go. Fasse St | e ge 115 th i 1 ien a 79 118 0 e, Ce. 
| tat. 0 i WAR, beſo 11 Nabi bf a Comin 150 & execote iti 
Dalt. 34. £ e109; 4 4 he * co c LF Wh 1995 * a Franchi the 
40 204. x bro cahtibr My his Wa DP. or By canchiſ a b, e- 
pl. 1. 1 0 1175 1 Tor noot Mk 1376 by 15 Judicial oWer, 


"hut vie wo en of rhe Lü ar xecure the ri himlelf, 


So 
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. RI 
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Sb it in a Wit 0 1 of Doner ane "Puts | the High F. N. 

| Sheriff muſt execute theſe in Perſun bring Vicounriel and 'not'Hiturn. Dale. 1 
able, and ti which the Parties may plend bebe the Sheriff in the Eby Ney 21... 

if they chitkoficy unleſs they are removed in G. by 4. Pont, Which 825 | 
Plaintiff n ay du without ſhewing any Oadſe. as 3 ov gl g nd 4 65 I 

8 in a Writ d untiub habeadd, if ir goeth to the Sheriff to hold 


of the Matter, there he is both Judge and Offer, nd muſt Execire it Dalt. 
in Perſon; but where it is directed to the Sheriff returnable in B. pere * 5 
his Office is miiſteial only, .and*he may-execate it 'by/his Under Sheriff 
or De puty.. 138 f\ NM 2.3L 34 i j * 120 1 32 12 1119 2 gik! . OfN ron 
In a : Wiitof Juſtices, hich: is a Comidi6n- tobe Serif to hold 


| Plea above 40. the High Sheriff muſt extcute it in Perſon; And if it be 2 Leon. 34.— 
done by the Under e the Judgment thereon: is urterly void,” and Yet in this 


* lea Bro.Offic. 3 


| Caſe my Lord 
FO e Dahle gase 1 Nn 6g oe ag 
Th Sn By ; Gs * GN. 4 <7 471 f, * tut th Suite Jade, al at the Shri, 6 Co. . 
j 10 Wan Aged, and er Aſngument of iPribatis by vhs Under M..6G 
acts is as valid as if made «A the e AE. 210-044 ” in CB. Ho 
47 10 1. 563 38 47629 | 4 1 "oF 8 21 v. Grienlawy, 


11 11 175 


13 1 : ; | k £ | : f 
my The Manner aft dete Baff f and other 29 OM 0 ahi IE 
7" * " therein"'6f Bis being anſyerable for „ IO: (s) By the 
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91 21 
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an all Writs and Proceſſes are direcded :o this Hig Sheng D 
uſually delivered to che Unger Sheriff, yet, it being Welle for nen 25 10g. 
to execute them all themſelves, they are to makes out Warrants or Pre- $6. 
cepts to their (5) Bailiffs and Aber Officers, who are to execute the ſame; 
and for that Purpoſe they. are impowered to appoint a Bailiff in each Hun. (5) A Baliff 
dred, and may appoint a ſpecial rand or True Tefſon to ekecute z h to take the 
Writ upon any certain Occaſion. - | . ＋ ee 

Sberiff, the Statute 27.Eliz. c. 12. by 
a an Vater Time . as to m7 Bi OA 52 Dae _ employed by the Sheri for 


* Jon. 2 L 
151.—. Tie Sheriff may take Security from them, as he is anf 49. 2 Lev, 
0 For the Form of ſach 8 . Dat. 7 48. A us their Acts, Stil. 18. 


n 283. 2110 5 . 993 F 


413142 101 3 


* But though the Sheriff, W a Writ - direlfed to {Mu 


ma but 
others to execute it, yet the Perſon to whom he directs it 5 ot 


() perſonally execute it; but any one may lawfully aſſiſt him u 
therefore 

Arreſt by 2 Bulliffs Follower fs det yood. '6 Mod. At- Add Gere TR. an 

though in the Bailiff's Preſence, If a Warrant be directed to two Menj ge A's vere whether 


of them alone may do it. Co. Lit. 181,F—If a Warrant be dir lg. re”, eva either 
tim et FAR” it may be executed by the Stranger only. Dalt. Sh. agg. Ser conjunc- 


* 


1 2 age 1 — ; Yo g a 8 7 5 * 
5 $/ Fide ant 1 


If . ank Warrant be filled. up. with the Name of a 85 121 Bailiff ah : 5 0 
Yd a War arty himſelf or Bailiff, without the 1 8 
Agreement of the Sheriff, this is ſuch an Abuſe and Conte She 


mpt, f 
an Attachment 7 be granted. pp nin 
for che Attorney , 8 in 2 K. 


| Iſo, the Sheriff ought not to malen blank Wart 
bo * with! a — Bailiff. Tbs 71 2e 527. Per 


K. * Caſe of Richard Cori, Fol. 135. 1 | n. þ . 


TY — 
— N * 
— ö SG =" 1 . 


"Shecife. 5 


3 ke 7 ts BE. | muſt aho fir Pro the rn i i Nt mi Regie  Y | 


them of their Power, | 
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- 500 bay: Arras rec: | Rr 
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2 Ley. 19. * Dope tas oY [a EY Lillian; the Detendint Fulfiies 
Jay 825 ty Writ out of the King's Bench directed to the Sheriff, and 4 War- 
2925 2990" rant thgreupon made to him; the Elaintiff demuts ip pecially, beoauſe it is 
not pleaded that the Wnt vas delivered to the Sheriff in the common 
F orm; to which it was anſwered, chat it was not neceſſary to be ſo pleadeciʒ 
for if in Truth a Wiit be ſued out, and he make a Warrant before the 
Wiit comes to his Hands, (tis well, and the Precedents are both' um 
and, of this Opinion was the whole Caviar: it, >|: 

But now by the. Statute 6 Gen. 1. cap. 40 83. it i cas; 32 That 

« no High Sheriff, Under Sheriff, their Deputies or Agents, ſhall make 
„ out, any Warrant before they: dave; in dbeir Cuſtody the: Writs Wen 
ic which.ſuch Warrants. ought to iſſue, on Forfeiture of 10 J. 

And by the 54th. Section of the ſaid Sratute, Every Warrant to be 
ee made out upon any Writ out of the King's Bench, Common Pleas 
or Exchequer, before Judgment, to arreſt any Perſon, ſhall have the 

e ſame Day and Year ſer down thereon as ſhall be ſer down on the Writ 
. . 4 irſelf, under Forfeiture of 100. £5 de paid wy the Ferſon who thall fill 
« up or deliver out ſuch Warrant. 


. Rot. Abr.g8. If a Bailiff Errant takes F. S. in E at the Suit of 5. D. and 


een after he eſcapes by a Reſcue of himſelf, the Sheriff, if he will, may have 
Herwerd. an Action upon the: Caſe againſt the Bailiff for th » Eſcape, becauſe when 


he takes upon him to bis Bailiff, there i 8600 Lee in Law to kee 
the Priſoners ſafely, 450 not to Toffer them to eſca n 


Under Sheriffs, Bailiffs, Sc. are looked upon as the High Sheriffs 


| 5 N * Geer, for whom he ſhall anſwer as their (5) N and 85 Acts 


wide 3 Inſt. are to maar Erna conlidered as his ONO, TY 
82, 466. | 
. Co. _ 2 Jon. 60. 2 Lev. 158. vent. 314. 2 Mod. 3 I 13. Nor 60. 


10 


Latch 187. Bot ock the High Sberiff py” anſwer for his Under Sheriff und 

Dalt. Sh. 3. other Officers, yet he is got to be puniſhed criminally for their Ads, nor 
do be impriſoned nor indicted for their Miſdemeanors. 

Rol. Abr. 94 And therefore for the perſonal Torts and Injuries 3 of ſuch Officers they 


Ero. Eliz. 175. muſt ' anſwer themſelves; as if the Demandant in a Writ of Entry fur 


_ 5 Diſſei fin delivers a Writ of Summons to the Under Sheriff of the County, 


v. Airy. and he ſummons the Tenant upon the Land accordingly, and notwith- 
t And there- ſtanding does not return the Writ, an Action upon the Caſe may be 
fore gu If a brought againſt the Under Sheriff, if the Plaintiff pleaſes ; for, per- 
8 haps the Sheriff had no Notice thereof, and it may be the Under Sheriff 
Warrant, took the Fees for the Execution of the Writ. | ane 


to take the To | | | 
Goods of A. takes thoſe of B. If the Sheriff bas not any Notice of this, can an „ Afton be 1 


241 


againſt him, as the Officer, has not purſued bis Warrant? And whether the 'only Remedy is not 


4&4 > 


againſt the Officer 7 In the Caſe of Saunderſon v. Baker and Martin Sheriffs of London; dc. the 
Adjudication that Treſpaſs lay Ne The . was eden on rg bat, that way had e 
the wrongful Act of their Bailiff, 1 75 | * 


+14 44 411 4 (aL 8 


2 Jon. 197. * who is arreſted by a Sheriff 's Bailiff is in the Sheriff's Cuſtody, 
Lev. 214 and if reſcued, the Sheriff may alledge that he was reſcued out of his 


2 Lev. 26. Cuſtody. 


* Page 443 But Although! in Law the Cuſtody of the Bailiff be the Cuſtody of 
2 Salk. 586: the Sheriff, yet the Sheriff upon a Reſcue cannot return that ſuch a one 
pl. 2. er vide was in his Cuſtody, and reſeded out of the Cuſtody of his Bailiff, be- 
Sid. 332. _ cauſe of the Repugnacy ; but he may return that he was reſcued out of 
Jon. 197. his o Cuſtody, although. he was never in his actual Cuſtody, or that 
he was reſcued out of his Bailiff's Cuſtody. 

© Co. TY So an Arreſt by the Sheriff*s Officer is in Judgment of Law the 
Rol. Abr. 791 ay as if the Arreſt were by the Sheriff in Perſon, and if ſuch Ofieer 

uffer 


OI. 


| Sheot®, 


ſuffer the Pany arreſted to eſcape, the Afton muſt be brought againſt 
the Sheriff. 
But if the Sheriff directs his 8 to his Bailiff, rand: awards Crolinks: 
. puts in his own' Name as ſpecial Bailiff, and thereupon: arreſts the 
ndant, who eſcapes, here J. S. ſhall be only C „ and not the 
Sheriff, becauſe the TRY was never in the-Sheriff's Cuſtody... : 


D T2 * 4 7 4 2 5 


5. of bis Joriſdiftion over : Gaol and Gaolers 0 


" Although all Gaols and” Prifons | rec cularly belong to che ( 50 King , And. 4% 
yet the Sheriff ſhall have. the Cuſtody "of all Perſons taken by Virtue 85 4 ates 
any Precept or Authority to him directed, votwithſtahdiog any Grant by Cro. Elis 

the King of the Cuſtody of Priſoners to another Perſon. veel e 


| (a) Although 
a 22 may have che Caſtody or kieplig of them. 2 14. —— it is ſaid that none can claim 


a Pri 


Purpoſe, and it. Gaol and Goalir. 


* 


riff taken for () Debt, and this the Sheriff may appoint in any Houſe, vide And. 


— 


. 20. ſect. 13. 


Office and treble Damages to the Party grieved. 0 By the 1 * e. 6. thoſe taken on an Eſeape 
da are to be ſent to the IOe Gaol, 


— - ere — A OS — 


8 * Sherif may remove his Gaol * one 0 Place tx to an- | Hob. 202. 
other within his Bailiwick, yet he muſt: keep it and his Priſoners within Latch 16. 


it, and not ſuffer them 10 go at large out E the Priſon, Sod he him- 0 0 > 4" 
ſelf attends them. ſhal of the 


cannot keep his Prifoners i in other Place than 8 the old Prifon i isa — bat the Court of B. R. 


may by Rule appoint it to be kept in any Place in England, but then the Marſhal is to keep them, and 
the Extent of the Priſon is to be limited by the Rule, e. Car. 466. Rol. Abr. 810.—And that this 


Hutt. 29. er vide _ Car. $536; 55 or? be e . of How to remove Priſogers 1 in Caſe © 
fection. 


| * 
By the 2 2 Geo. 2. cap. 22. 2. ſe. 1. * No Sheriff, Balli a or other Officer See now 32 
ee ſhall convey any Perſon by him arreſted, by Virtue of any. Proceſs or Geo. 2. c. 28. 
«. Warrant, to any Tavern, Alchouſe or other. Public Victualling or 
« Drinking · houſe, or to the Houſe of ſuch Officer, or of any Tenant or 
« Relation of his, without the free Conſent of the Perſon fo arreſted, . 


<« nor ſhall carry any ſuch Perſon to Priſon within 24 Hours from the , 
- © Time of Arreſt. 


ci Virtue of any Proceſs or Warrant, and ſhall refuſe to be carried to ſome been ſuffered 
** ſafe; Dwelling-houſe. of his own Appointment, ſo as ſuch Dwelling- to expire. 
4 houſe be in a City or Market-Town, if ſuch Perſon ſhall be there "Page 444 
« arreſted, or if out of a City or Market-Town, then within three 
* Miles from the Place where the Arreſt ſhall, be made, and fo as ſuch | 
« Houſe be not the Houſe of the Perſon arreſted, provided it be with= i | 
* in the ſame County and Liberty, it ſhall be lawful for the Of- | 
„ ficer to carry the Perſon fo refuſing x to Gaol bY irtue of ſuch 
een 5 N | 

| The 


\ 


n as a Franchiſe, unleſs they have alfo a Gaol-Delivery, Salk. 343. 7 Mod. pl. 1.—Cannot- 
be erected by leſs Authority than hy AR of Parliament. 2 Inſt. 7056. But wide 11 12 V. 3. c. 19. 
by which Juſtices of Peace on Preſe entment « the Grand Bard are 1m N to raiſe Money for that 


Every County hath two Sorts of 8 one 1 Prifacers by _ Ste. Latch 10 4 * - 


or. where he pleaſes ; ; the other is for Bre ach of the r 1 On of (4) By the 22 5 
the Crown, which i is the (c) County . 223 Car. 2. 
N 


It mall not be lawfol for any Sheriff or Gaoler to * Priſoners Far and Felous' together i in one . 
Room, but they ſhall be kept apart, upon Pain chat they that offend. againſt this AR ſhall forfejt their. 


$6 118 King's Bench 


was the proper Method to be taken where the Priſoners were in Danger of the Infection by the Pla — 


But by the 3 Geo. 2. cap. 27. {es 6. If any Perſon ſhall be arreſted * This Act has 
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Reg. 295. reer is but the Shetiff? 7 — ebb Gſcharpe at 
his Pleaſure; and if he refuſes to ſurrender up or quit Poſſeſſi Giro 'the: 
Glo, the Sheriff, may turn him out By Force; as he may any private 
Petſoniy wiſe they: are each of: them fo farrunder/the Regulation of the 
Court of Kingis Bench, that they! will n | 


(a) Where the Priſonersy8V» che Gaolers td ſurrender up — : 511 2 


new Sheriff 


was not bound to take Delivery of a Priſoner but in the common Gaol of the County.” rob. 85. 
2 Leon. 54. Hard. 30, 33535 01 — * ele: dv gol Hiklne! ud A | 


on rmedby:, By the An ba tc or a dal, * Gaols 1 were 


7560. 4% wo 5 t 5 rg pope EY Balli 
8 * is 9005 Fe eded chat they ſha rejoined to the 
. POR: 8, tis af oo $. 10 have. at they hall of the ſame Gaols a as 


4 & 4 this Time they were wont to have, and hey ſhall pot in duch 
„ Under Keepers for 5 will anſwe r... : 
10g. Aud cherefore if a Gaoler;'who i is 0 Sherif's . tert a Pri. 
246064. [Ober rb Eſtape, the Action mult be brought agaight che Sherif,"rivt apyinit 
* Mea, the Gacſef; for an Eſcaße but of the W. e $ Cultoly is By: The 
„ of che Lav an Eſcape out of the Sheriff's Cuſtody. 7 | 


'S Where it i 


id in general t hat ers are Hable 85 Een "hag Pot * Queſtion ing FOUL Ur LOR th | Efes | 
* a Porn nc 155 criminal Off gane 'be underſtood of 192 75 in thoſs Cales for 4 | 
whoever dt fas Oc Ne Gee Office of Gabler, is Hable to anſwer ; Hör is it material whether his Title 
to the Oßßee be legal or not. Hal. P. C. 114. 2 Rol. Rep. 146. 2 Hawk. P. C. 135. « vide Hurd. 

25, 35. That where Adtions for Eſcapes are ſaid to lie againſt Gaolers, ſuch abſolute Gaolers are in- 
tetidlec as Writs art dh ect Let it has been bolden by my Lord Chief. Juſtice Hell, that an 
Afri lieb for a olan tery Efuape againſt the Qudler,newell as: W 1 . nd in N | 
of * Relens. 2 alk 441. * 8 Salli 11. | os 
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® Ok the pꝛeceding 8 ucceeding. Sberik; 
"and herein ok the Acts „ to be bone | 
"Ip each of them. REY A 0 


TAE old Sheriff may execute his likes? until his Wir 1 Pic. 
1 charge be delivered to him; and by the Statute 12 EK. 4. cap. 1. 
* To 979 6 "Fahy Sheriff execute or return any Writ or Warrant within Mic bael. 
| nas Term after the 6th of November, and before any Writ of Dif- 

« char 6 8288 to him, he ſhall not 1 damnified by the Statute 23 

. C. tap. 8. although he hath occupied the Office before the Days of 

Ws Raue WY Mart#)i,  Oftabis Martini, or Nuimen Marlin 
And by the 1 E. 4. cap. 6. Every old Sheriff hull have Power as 
« well'to execute and return every Writ or Warrant, as to execute every 
as other 'Thimg which to the Office pertaineth, during the Terms of Sr. 

« Michael ahd' St. Hilary, unleſs he be lawfully diſcharged. „ 

In an Action of falſe Impriſonment, the Defendant: pleaded chat he 
Maat . Was Sheriff of . 100 that by Virtue of a Capias directed to him he 
ba ; Cafe, « artelted the Plaintiff, ec. the Plaintiff replied that J. S. was then 

*P + Sheriff; to which the Defendant rejoined, that he had not Notice of 

Ge 4455. 8. Patent, and that no Writ of Diſcharge was delivered to bim; and 

| on Demurrer it was adjudged for the Defendant, and that he ebntinued 

5 Sheriff tin the Writ of Dil charge « delivered to him, of perfect (a) No- 
dancer“ der of che bey Pathnn, e 


Opinion, that delivering the Wri Diſcharge to the Clerk of the County Court, though in the Abſence | 
of the Sheriff, is'fifficient Novie ſe every Perſon being obliged to give his Attendance there, ſhall 
be preſumed to be preſent. — 355. Crompt. 203. Dalt. Sh. 18. 


27 | But 


* 8 ae. aa 


- * vs — — Or . *ð . 6—— 


But if the old Sheriff, after ben diſcharg A, Gall —E 5 e Dalt. Sb. 8. 
Precept to any of his late Bailiffs or Officers to arreſt _angther,, and the 
Officer by Force thereof ſhall arreſt the Party, an Action of un Inet 8 
ſonment will lie againſt both the Sheriff n e | 
So where the old Sheriff returned the Proclamanch upon an Exigent Dyer 13 
after that he was diſcharged of his Office; and it was adjudged that the Dale. N 18, 
Outlawry was void, and the Party was diſcharged. we 
All Writs are by View and by Indenture preciſely to be ſet over by the-2 Rol. * 
old Sheriff to the new, and if they have been executed by the old Sheriff, 457 458. 
they muſt be returned by him or in his Name, and, 0 fjodorſed by.t the —_— Ir i 
new Sheriff; but if there hath bees hb Rotem on by the old Sheriff of ( b) Thus, 
them, then the Return is to be in the new Sheriff's N we; Thad breve 


1 vdU #01 e a pron: indbrſa- 
tur — aue fait per R. 8. * niger wie * poſe . in e ebe. Dalt. 
Sh. 19. 


* 1 {© P 4 * 4 iv? 


If the Return of the old Sheriff 1 to be erroneous, and chic a Dalt. Sh, 19. 
new Sheriff be choſen, yet the Court may cauſe the old Sheriff or his 
Under Sheriff, Clerk, or Deputy, to amend the ſam e. 

The ofd Sheriff | is to deliver over 5 (c) Indenture all the Prifbnerd * 
in his Cuſtody charged with their ref ectiye Executions, and ?till ſuch _ liz. 365, 
Delivery by him they remain in the 9 007 of 578 mij | Sheriff and (he Hob. 266. 
ſhalt be e for them. 37 : i250. 247 Baltf,, 10. 


47 00.3 2 Leo 


271 24. Wy 11% 3 Co. 72. 2 Kal Abe 457. 0 For the 214 est Wer Sh, 4 


If the Sheriff dies, and before another is a in * non goes Col "AY ah 
at large, 14) this is no Eſcape, for the Priſoners were int Cuſtody of & ro: EN. 366. 
the Law *till a new Sheriff made; but after a new Sheriff is made, 3 is (4) That there 
bound to take Notice of all Executions againſt any Perſons he finds. in is no Remedy 


the Gaol, oe. hem] 4 no n ay wy ny wry ny © or Bw new Notice bien ey” 


hi 
theredf, Shove oY ic PEG, 


p 4 F K 
861 10. 271 nn 4 11421 % 100 


5 


Wen — — cid _ — — 0 20 37 „„ re Tc? 
I Tb. U ader Sher 15 now  anſwerable, be 3 — Hg 1. c. 15. f. 8. which wid ante 4. 


* 


i J. S. be in Execution at the Suit of A. and B. ſeverally, and hs 3 C0. 


Sheriff at the End of his Year delivers him over to the new Sheriff by In- 14055 2505 


denture, in which Indenture the Execution at the Suit of A. only is men- sdjudg 


tioned, and the Execution at the Suit of B. is omitred,, this is an Eſcape, . 1 . 


fot which an Action lies againſt ie old Sheriff, though. 7, S. continues Poph 8.8. 0. 
in Priſon; for eo inſtante that the old Sheriff hath elivere hip, Priſoners Cro. Eli 365. 
to the new, (e) he ceaſes to have the Cuſtody of . e Ks be 8. 

in the Cuſtody of the new Sheriff at te!“ Sch of B. W ich wh ich he Was Moo! 688, 


8. C. ad- 
never charged; and though the Executions are of e. Jet the new judged 
Sheriff i is not bound to tal e Notice thereof. \ r e "am 

df dict, being 


found. alſo. hat the old Sheriff gore no Notice of this asd to » th new, and affirmed upon a Writ of 
Erfor it the Excheq ver Chamber; but it is ſaid, that it ſeemed to the Juſtices, that Notice by Parol would 
have n ſufficient though the Execution was not 2 in the Indenture. (e) And the new Sheriff 
is to be charged with an Eſcape after. Cro. A "Priſoner is omitted in the Inden- 
tures, and ſo not turned over r vt all, he Yeah is the 8 of of the ola 8 Sheriff, _ 335. Noy 51. 
2 * * 2 oye _ ; | 


aden been adjudged, chat 10 „Ahgomept 10 the Under Seit is * Page $4 
ſuffic nt; and alſo that an Aſſignment of the Priſoners, though not. M. 6 Geo, 2. 
by Indenture, ſhall bind the new Sheriff if he has Notice of the in CB. 
Cauſes werewith the Priſoners are charged; for it ſeems. the Form of — Ve 


the Indentute va introduced only for the Conveniency and Security ee 
— IV. 6 E / of 
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Sheriff. 


: « Via, Abe. of Sheriffs; and therefore if a Note or Shedule only is made of the 


vs, Priſoners, with the Cauſes of their Impriſonment, and this delivered 
| akon to the new Sheriff, and thereupon he accepts the . Cuſtody of the (a 
Notes, C. P. Gaol, they are as effectually turned over as if do 


one by Indenture s Ye. 
259. "Tenti non fit injuria; and the new Sheriff can no more pretend Ignorance 
: 10% when the Truſt he engages in is declared to him by Deed Poll, than by 
FF 5 
Dalt. 15. x” | 9 WI ET * ; 3 pos 7 

id. 33 F. pl. 21. 2 Rol. Rep. 146. bot the new Sheriff may compel the old Sheriff to make an Ag 
_— pl —_— 3 0 101.— (3) That the new Sheriff is not bound to take Baier er 


a Priſoner but in the common 1.1 the County. Poph. 85. 2 Leon. 54. Hardr. 30, 33.— 1 


4 


_— 2 . 8 ** 
— 


Writ for the new Sheriff to eampel an Affgnment by Indenture from his Predeceſſor. Reg. 295. 


| Sheriffs required to turn over all Proceſs not executed, by Indenture to their Succeſſor, 20 Geo. 2. 
c. 5 rits to be turned over to the ſucceeding Sheriff, id.————Sherif not to be called upon to 
make a Return after ſix Months from the Expiration of his Office, id. . 2. | | 


Dalt. Sh. 19. If upon a Ei. Fa. the Sheriff ſeizes Goods, and he returns that Goods 
Salle. 323. to ſuch a Value remain in his Hands pro defefiu empiorum, and he is 
1 85 removed, yet he and not the new Sheriff is to proceed in the Execution; 
for Execution being an intire Thing, he who begins muſt end it; and 
upon his Neglect a Difringas nuper vicecomitem lies, of which there are 


(5) For which (b) two Sorts, one to diſtrain the old Sheriff to ſell and bring in che Money, 


% Thet, the other to ſell and deliver the Money to the new Sheri to bring it into 
34 H. 6. 36. Writ. | 
Raſt. 164. | | . „ gy of 

And that the Difiringar, which commands the new Sheriff to diſtrain the old one ts ſell and bring in the 
Money, is the moſt uſual. 6 Mod. 299. | | : | | . 7 


* 


 Brev. go. Court, which plainly ſhews his Authority continues by Virtue of the firſt 


+ 


{ 


Cro. _ FE And therefore it hath been adjudged, that if the Sheriff on a Fi. Fa. 


Moor 557. ſeiſes Goods to the Value of the Debt, and pays Part of the Debt, and 


Rad. Abr. 59, is diſcharged before he hath ſold the Reſt of the Goods or having returned 
894. his Writ, that notwithſtanding ſuch Diſcharge, and without any Writ 
2 — of Venditioni exponas, he may ſell the Goods remaining in his Hands, and 
44. 8. C. it fuch Sale and Execution ſhall be good by Force of the Writ of 
is ſaid to be Fi. Fa. 5 | | 

adjudged cont, |. 25 1 1 TTY | „ 

but ſeems to be a Miſtake ; & wide Hob. 207. Cro. Elia. 597. Yelv. 6. Dyer 98. Godb. 276. 
Oro. Fac, 515. Latch 117. 4 Leon. 20. 3 Saund. 47, 345. Mod. 31. _ , 


Cro.Eliz.440, If a H. Fa. (before the Statute) had been delivered to the Sheriff 9 Nov. 
Boucher v. and he had executed it the ſame Day, and after a Writ of Diſcharge, 
Fijeman. dated 6 Nov. had been delivered to the Sheriff the ſame Day, if it did 
not appear the Sheriff had Notice of it before the Execution ſerved, the 
GT qt i os r; hn 

By the 3 Geo. 1. cap. 15. J 9. When any Sheriff ſhall by Proceſs 

* out of the Exchequer extend any Goods, c. into the Hands of his 

* Majeſty, &c. for any Debts due to the Crown, and ſhall die or be 

. * ſuperſeded before a Venditioni exponas be awarded for Sale, or before 

he has made actual Sale thereof, and a Writ ſhall afterwards be awarded 

% to a ſubſequent Sheriff, who ſhall make Sale of ſuch Goods, c. the 

Barons of the Exchequer, if fitting, or if not fitting, they, or any 

* one of them of the Degree of the Coif, ſhall ſettle the Fees or Pound- 


<< age for ſuch Seiſure and Sale between ſuch preceding and ſubſequent 


Sheriff, with regard to the Trouble each Sheriff had in the Execution 
+ By fat. of ſuch Proceſs,” T } Nein ot. 
4 2 is not intitled to Poundage for the taking Body in Execution, on Proceſs at the Suit of Sherif, &e. 
on Bait-Bond for Appearance of Perſon ſued for Duties, or for Penalty for ſmuggliog, or ia any Caſe where 
he would no be intitled if the Suit was directly in the Name of the Crowo, | 

(K) Where 
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* (K) There moz than one Sheriff. gr 447 


YN London and Middleſex there are two Sheriffs; the Beginning of which ?:30.L:ng. 3, 
1 Cuſtom ſeems to be founded on the Charter of King Jobn who 272. 
granted the Sheriffwick of London and Middleſex to the Mayor and Citi- 3 Co. 72. b. 
zens of London, at the Farm of 3ool. per Am. ſo that being a Grant in 1 
Fee of the Sheriffwick to them as a Corporation, they had a Right to pl. 266. 
name one or more Officers in order to execute the ſame; and they thought Skin. 104. 
it proper to name two Officers indifferently to execute both Offices, and Pl- 33 
both of them execute as one Sheriff, though the Writ in Middleſex is di- 49g = 
reed to them as one, Vic“ Com Middleſex Precipimus tibi; in that of Gib. Hit. 
London it is to both Vic“ Comitil* London Precipimus vobis; and the P. C. 180: 
| Reaſon of this Difference ſeems to be, that before this Grant of the 
Sheriffwick to the Corporation, the Corporation nominated to the 
Crown, and the Crown appointed the Sheriffs for London, and the Lon-- 
don Sheriffs were reſponſible to the King for the London Profits of the 
Sheriffwick; and that was the Reaſon why two were appointed, that 
both might be reſponſible, and this Nomination was that the Citizens 
might exhibit to tlie King reſponſible Perſons ; and that ſeems to be the 
Reaſon, that in many of the Corporations that are Cities and Counties, 
there are two Sheriffs; but when, by the Charter of King John, the 
Sheriffwick of London and Middleſex was granted to the Citizens as à per- 
petual Fee Farm, then they elected their Sheriffs, which before were 
nominated for London only, and the Election of the two was for both 
Sheriffwicks z but the Directions of the King's Writs were as before, viz; | 
in London to the two Sheriffs, and im Middleſex as if there was only one. 
Where there are two Sheriffs, they regularly make but one Officer, 4 Mod. 65: 
and therefore if one of them die, the Office is at an End until another is | 
choſen, and the Courts of Weſtminſter can award no Procels to the other. 
I one Sheriff of Lenden make his Return without his Fellow, this Hob. 76. 
being as no Return at all is not aided by the Statute, which aids inſuffi- Lit. Rep. 129. 
cient Returns, for the Court takes Notice that ane Sheriff there is two 
Perſons. e PR 8 5 e 

But though they are conſidered but as one Officer, yet where in an Mod. Ce. 
Information for a Riot committed in Chefer, .it was ſuggeſted on the alk. 3 ; 
| Roll that one of the Defendants was Sheriff, whereupon the Venirt was pl. 2., 
prayed and directed to the other Sheriff, and they found guilty z and it 7% &ing v. 
was moved in Arreſt of Judgment that the Yenire ſhould be awarded - my OS 
to the Coroner, becauſe both Sheriffs make but one Officer; but in this 3 401 
Caſe it was adjudged that the Venire was well awarded, and that where there ſaid, 
one Sheriff is challenged the other ſhall oy the Place, and that the that in the 


Coroner is not the Perſon to execute the Proceſs of the King's Courts Caſes Beehet, 


Sheriff of Lox- 


but where the proper Officer is wanting, which cannot be where there is 4, axaiof 
one Sheriff, 5 1 6 Have, and 


rif of Ladis, againſt Player, the Fenires were diuedted to the other Sberif alone; & wide Stil. 342. 


In a Writ of Error to reverſe an Outlawry, among other Errofs it was Cro. Jac. 576. 
aſſigned that the Direction of the Exigent to the Sheriffs of the City of Gargreve v. 
Lincoln was Quod capias Corpus ejus ita quod Habeas Corpus ejus, Sc. where, Mirkban 
they being two Sheriffs, the Writ ought to have been Capiatis et babiatis; 
ſed non allocatur, for they both be but one Officer to the Court; and altho* 
in the End of the Writ it is ita quod babeatis ibi boc breve, yet there is no 
Repugnancy, for it is good both Ways, 


It 
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. Page 448 If there are two Sheriffs of the ſame Place, and an Action of Eſcape is 
Cro Eliz.625. brought againſt them both, if one of them dies, yet the Writ ſhall not 
Benion v. the abate 3 for, it Heipg in Nature gf a Treſpaſs, and merely perſonal, the 
Sheriffs of the Party can ohly ade Remedy againſt the Survivor. 41} Ng 
City of York, © ws | S | 
| Carth. 145. A Priſoner in Moadtſtrert Compter upon meſhe Proceſs on a\Plaine 
Show. 103. Jeyied againſt him, Ec. eſcaped ; whereupon the Plaintiff brought his 
8. „Action againff both Sheriffs öf London, and upon a Demurrer to the De. 
„ gdlaration the Plaintiff had. Judgment; and it was reſolved, that thou 
eee Plaint was leyied before D bees only in his Court, and the 
P Priſoner eſcaped: out of bis Campter, yet that both Sheriffs had the 
- .'2 Cuſtody of the Priſoners in both Compters, and by Conſequence” the 
Action was well maintainable againſt both. : 8 
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* 1 «ole . Dfficer., Ee 3 Nr tf Wk 
Pide Juriſdic- IHE Sheriff, hath in many. Things a Judicial. Authority, and par- 
tou of this ticularly in bis Torn, which is the King's Court of Record holden 


_ Title before the Sheriff for the redreſſing of common Grievances within the 
5 9 * e apts ; 1 1 


Countʒf 9-03.15 03819 SEV FEES ISR, OO EIT OEG 
Cromp. Jur. In this Court the Sheriff had, antiently a very large and ample Juriſ- 


212. diction, for he could not only inquire of all capital Offences, as Treaſons 
Stamf. 84. and Felonies, but likewiſe 'iflus Proceſs on them, and determine the 
Haw oa. ſame; but his Power herein is now much reſtrained by Statute z and iſt, 
2 Hal. Hit... by the Statute of Magna Charta, cap. 17. by Which it is enacted, . That 
P. C. 69. no Sheriff, Conſtable or other ailiff of the King ſhall hold Pleas of 
2 Hawk. P. C. ce the Crown.” 2dly, By the Statute of 1 E. 4. cap. 2. his Power of 
66. , making out Proceſs upon theſe Indictments is taken away as well in Caſe 
Hof lodictments of Felony, as other Miſdemeanors Within his Cognizance; 
N but he is to deliver-: all , ſuch; Preſentmegts and Iodictments to the 
Juſtices of the Peace at their next Seſſions, who are to make out Proceſs 


thereupon, and hear and determine them; but, if the original. Freſent- 


* 


maent were not within the Juriſdiction of the Torn, the Juſtices of Peace 
© + ought, not to proceed upop ſuch Indictmenta, though removed before 
„ v2 then leg Bae ten: boy ; ide ei o hes 5 NT. 
2 Hawk. P. C. But though the Sheriff by the abovementianed.: Statutes 18 reſtrained 
66, 6. from determining in capital Offences, and of iſſuing Proceſs in ſuch Caſes, 
2 Hal, Hiſt, © yet hath; he til} in his Torn. a Judicial-Authority vir/ute Officis, of in- 
F. O. 69% quiring and taking Preſentments of all capital Offences, of a+ publick 
(a) And tbere- Nature, 48 all Tegaſons and Felonies at (a) Common Law, Aſſaults and 
fore cunn⁰j,ẽu Batteries, if accompanied with Bloodſhed; all Afflays, being in terrorem 
take an Inu. populi; common Grievances, as Breaking of Hedges, Dikes or Walls; 
N all common Nuiſances, as Annoyances to common Bridges or Highways, 
2s the Law Bawdy-hobfes, Ge and all other ſuch like Offences, as Selling corrupt 
now ſtands, it Victuals, Breaking the Aſſiſe of Beer and Ale, Neglecting to hold a Fair 
is ooly Felony or Market, keeping falſe "Weights or Meaſures, &. 
by $hgatd. e os bo. rf? e ee 
LS. c. Alſo a Sheriff, as Judge of a. Court of Record, may in his Torn 
58. - impoſea Fine on all ſuch” as ſhall be guilty'of a Contempt in the Face | 
| of the Court, and on a Suitor Wo to be ſworn, and on a Bailiff 
refuſing to make a Panel, and on a Tithingman refuſing to ue 2 
Tos be. re- 
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t. 
* Preſentment,' and on a Juryman refuſing to preſent the Articles given Page 449 
in Charge, and on a Perſon duly choſen Conſtable refuſing ro be 
ſworn. ie td (357 Emer ids | | | 8 
But he cannot take a Preſentment concerning the Freehold, as he Dalt. Sh. 25. 
cannot hold Plea of Lands; and therefore if a Preſentment charge a 3 Mod. 138: 
Perſon. with not —_ Highway as he ought to do by the Tenure : 
of his Lands, this wto be removed into the King's Bench, and there 
traverſed, . Py 30. FN 2 FOTO 
The Sheriff, as he is a principal Conſervator of the Peace within his Cro. Car. 26; 
County, may ex officio award Proceſs of the Peace, and take Surety 2 Hawk. P. C. 
for it; and it ſeems the better Opinion, that the Security ſo taken by 33: 
him is by the Common Law looked on as a Recognizance or Matter 
of Record, and not as a common Obligation or Matter in Pais only, 
for that it is taken by him by Virtue of the King's Commiſſion, by 
which he is intruſted with the Cuſtody of the County, and conſe- 
quently has by it an implied Power of keeping the Peace within ſuch 
County, © BF 45 ot Urs 8 | 
in * Caſes the Sheriff hath two Powers, or a double or two-fold Dali. Sh. 347 
Authority; the one as/ Judge, and the other as an Officer, in the one Yide what 
and the ſame Buſineſs ; and in a Writ of Rediſſeiſin, in a Writ of Inquiry Writs heisto 
of Waſte, in a Nativo habendo, and in a Writ of Admeaſurement of Pai- — 85 
ture, c. in theſe Caſes the Writ is as a Commiſſion to the Sheriff, ane 
by Virtue thereof the Sheriff is Judge of the Cauſe. IR Ie AA 
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Duty and Acts as a--Minifterial 
Officer ; And herein 


1. That he is the proper Officer to execute all Writs, except in 


PH Sheriff is the immediate Officer to the King's Courts, to whom Dalt. Sh. 96. 
all Writs and Proceſſes are regularly to be directed, and who is to Plowd. 74. 
Jo 8 the ſame without Favour, Dread or Corruption, and to which he Pyer 60. 

is IWvOTN, 5 ds e Bt re En tens Fes 

And as this is an Employment for the Good and Convenience of the Dalt. Sh. 101, 
Public, if the Sheriff refuſe to receive a; Writ, or to execute it, this is 102. 
an Offence of a public Nature, for which he may be (a) fined and im- 
priſoned; alſo ſuch an Injury to the Party grieved for which an Action () An Exi- 
on the Caſe lies. „ Ventdelpered 


* Þ 


7 


? 


1 * 


* * 


ed, and a Copy of it returned by him, for which he was a RRR 

e mbezilment. 5. 45 5. Badge 8. ed. 30 & forthe Return of the Copy, and 
13 CC ̃ ⁵ʃüNii, Bi! gs 00 2518 D368 A904 3:3 N 0 

And if any, ſays Dalton, doth fear the Malice, indirect Dealing, or Parte. 

Negligence of the Sheriff, Ec. in the Execution of any Wric, they . 

deliver their Writs in the open County Court, or in any other Place in | 

the County; and may take of the Sheriff or Under Sheriff,” being preſent 

a Bill, wherein the Names of the Demandants and Tenants mentioned ig 40 

the Writ ſhall be contained, whereto, upon Requeſt made by him 

which delivered the Writ, the Sheriff or Under Sheriff ſhall pat to their 

Seal for a Teſtimony, without any Fee; and if they refuſe, others preſenlt 

may put their Seals as Witneſſes. | 

„ Your 1V., 6G But 
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* Page 450 * Bet though the Sheriff is the ptepen Officer ta; whom, Proceſa is to 
Co. Lit. 158. be ditected, and who is to execute the ame, yet! if. he be: partial, chat is 
a. Vide Tit, ſuch a one as from his Conſanguinity or Affinity, his being under the 
J.. er of either Party, cannot be preſumed indifferent in making a Return 
of a Jury, in ſuch Caſe the Yenire ſhall be directed to the Coroters, if 
they are igipartial,, er to thaſe of them wh are ſo 30 and in caſe all the 

Caronem axe partial or not indifferent, as every Officen who bath any way 

to do with the Adminiſtration of Juſtice ought to be, then the Venire ſhall 

bei directed to two Elizors named by the Court, and againſt whom for 


tas Reaſon, ng Challenge can be taken. NS 

3 Mod. 24%. But as the Sheriff is the proper officer to return Juries, if there be no 
legal Exception againſt him, the Coutt cannot lip him, and order another 

. a\ Jury, without the Conſend of the Parties, to tuy an Iſſue at the 

NV Prias; but if there be any lawful Objection to him, and: it appears ſo 

on Affidavit, then a ſpecial Jury may be ſtruck by dhe Maſter of the Of. 

fice without the Conſent of the Parties 

Cro. Car 415, If one that is Sheriff of a County levies a Fine, the Writ of Covenant. is 


416, to ba directed tac che Ceroners; for thaugh the Sheriff is the proper Mini. 
1 Abr. ſter for the ExgeujM of all Writs, yet where the Writ is brought againſt 


himſelf, and where he with others are Parties to it, to prevent: Partiality, 
which every one is naturally guilty. of, to himſelf, it has. been the Practice 
to direct the Writ to the Coroner”rs. CFC 
Moor 547. In Replevin it appeared that the Libenate on a Statute was exe- 
cuted by the Conuſee, being himſelf Sheriff; and this was held er- 
roneous. 8 
2 Vent. 216, If a Sheriff of a County in a City be in Contempt, the Attachment is 
to go to the Coroner, and not tothe Mayor or chief Officer, of the Cor- 
poration in ſuch City or Town; and if the. Offender be aut of his Office, 
the Attachment ſhall be directed to the new Sheriff. 


2. That: he cannot diſpute the Authority by which th ey fue, 
nor object any Itregularity in them. 


Neither · the Sheriff nor his Officers are to diſpute the Authority of the 
1% Court out of which any Writ, Proceſs or Warrant iſſues, but are at their 
Perib truly to execute all fuch Writs, Sc. as ate ditected to them by the 

King's Judges and Juſtices, according to the Command of the ſaid Writs, 


4 4 9 


and hereunto they are fworn. 


Dalt. Sh. 


De co. . And hence it bar been Held, "that if 3 Captas Exigent 'or Writ of 

zer e Ryecution iffued agajhſt'a Peer, and; was delivered to the Sheriff. that 
4 = I he was obliged to"execure-ity and that if any fuch Writ iſſued, and 
But nom ay the Party was taken thereupon and eſcaped, an Action lay againſt the 
Fit.Prowilege, Sheriff. 


4, e emo ox A 05 4201343 4 p26 Sails 6 ad od bonne ng lo ven; he: 
2 f. 4. 33.” ut herein chere is an eſtabliſhed; DiſtiaQion mentioned in, Variety 
10 Co. 28. of Books and Caſes, to wit, that when a Court hath Juriſdiction of the 


Dire Cauſe, and proceeds inver/e. ordinen or erronpoully; there the Offer or 
Se VHiniſter of the Court; who executes chr Precept, is excuſable z for the Rule 


„, Quicungue, jiſſu judicis\ aliguid] fartrit non -videtur delo mats - feciſſe 
5 Co. 64. | quia parere nexeſſe g. But when the Judge hoth: no. Juriſdiction of the 
2 Bulſt. 64. Gay e, there the Officer is not obliged. to obey, and if be does, it is at his 
Oro. Jae. deri » though he do it by, Virtue:of-4.Precept:+direted to him; a void 
Poph. 203. Authority being the ſame, as rione at; all. 21 one ads eee 21. 

2 Saund. 100.,3 Mod. 325. | Cant 14... 00, 
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an Appeal out of the Common Pleas, though theſe. are (4) ſuperior, 1 64. 
Courts, yet nor having furiſdhctlon in theſe Matters, the Sfieriff is nat * 
ay OT t eee ee 


Plaintiff deslared, that the Sheriff arreſted J. 8. Nein of x Latitae; without ſayiug out of what 


Court it-ifſued ; and it was urged, chat though the Sheriff could not tales Advantage of an erroneous 
Proceſs, that yet he might of a void Writ. 3. Mod. 43. Ld; Raym. 395 ROTO 


; { { 4 * } ; 


NES 


I Juſtices of Peace arraign a Perſon of Treaſon in their Seſfons, Dalc. 85. 1e 


who is convicted and executed, this is Felony as, well in the Juſtices as: 1 
Sheriff or Officer, who execmed their Sentence; but if he- had been 
indicted of a Treſpaſs, found guilty and hanged, though. this had; been 
Felony in the Juſtices, yet it would, not be ſo in the Sheriff, becauſea 
Matter in which the Juſtices had Juriſdiction, and in which they only 
were to blame in exceeding their Authority, rr oo 
In an Action upon the Caſe in Banco Regis againſt an Officer of the Rol. Abr.80g, 
inferior Cousr for an Eſcape, if the Plaintiff declares that he brought an 2 V. 
Action againſt J. S. in the ſaic inferior Court (as in Kingſton upon Huli) — 
upon an Obligation made (5) at Hallifax in Comitatu Eborum, and does 2 * 
not alledge this to be within the Juriſdiction of the ſaid inferior Court, pl. 31. 
and that upon this Judgment was given, and Execution granted, and the 2 Lutw. 
Defendant took him in Execution and ſuffered, him to eſcape, and there- EY 3 
upon he hath bropght this Action; this Declaration is nat ſufficient to or + would 
charge the Defendant, becauſe it, is. not alledged that the Obligation was have been 
made within the Juriſdiction of the Court; for though the Action be tran- otherwiſe if it, 
ſitory, yer this inferior Court having but a limited Juriſdiction of Things had wy = 
ariſing within the Jurſdickion, (e) the Proceedings there were Coram non Piet Arnd 
Judice, and wholly: void, of which the Officer ſhall take Advantage in this Lutw. 1567. 
Action upon the Eſcape. | * it is ſaid the 
. | | 8 - nnn Qauſe of Ac- 
tion, by the Declaration appear ing to be out of the Juriſdiction, w as the Cauſe:of this Action not ly- 
ing. Skin. 51, 2 Mod. 197. 3 Leu. 33. liks Point., (e) 4 Intl. 23 1. 3 Len. 2 234. 


5 6 e ener | 

So if 4. declares that he proſecuted; one F. S. in the Court of Ex 2 Mod. 29, 
upon a Bond made 1 upon which he was in Execution, hq " 
and that the Defendant, ſuffered him to eſcape, if the! Futy find what. 20 by üs 
there was ſuch a Proſecution, but that the Bond was not made Infra 


n x 'Judgesagainft 
Juriſdictionem, the Action does not lie; for all that was done was Co- Ellis. | 


ram non Fudice ; and therefore no legal Commitment; and though the 
Defendant in the Court below pleaded: Non off factum, yet that could 
2 give the Court any Jutiſdiction which it bad not originally; in the 
If after the Year a Capias ad Satis faciondum is taken out, and the Des Cra. Eli 188. 
fendant thereupon arreſted, and after ſuffered to eſeape, Dabt lies for this b Gale... 
Eſcape (d) though the Proceſs was erroncouſly awarded ; for it vas ſufi -f Ik. 273. 
cient to arreſt him, and the Sheriff may juſtify in an Action of falſe Im- pl. 4. S. P. 
priſonment, and (e) therefose cannot let him at large. = 
7775 (4) That the Sheriff can take no Advantage of Error in the ea. Cro. Eliz. 767, 893. 
2 Bulſt. 258. 9. Co. 142. Godb. 27. Noy 78. Cro. Jac. 280, 289. Stil. 234; Mod, 325. Carth. 
148.— But otherwiſe If the Arreſt was void; as if the Arreſt, ov which the Rape is ſuppoſed, is laid 
to be out of the County of which the Defendant is Sheriff. Cro. Eliz. 877. d bi, Noy 5 1. Browul. 
a 
tiel Record. 8 Co. 142. Saund. Lev. 95». _.. (4), Though the Sheriff may juſti 
ton of a Capras reſted out of a Term, yet the Plaintif Wy hop. js e 


79. Owen 72, 5 Mod. Nr the Iadgment for Error is reverſfd,, the Sheriff 95 
the Sheriff for an Eſcape. . 7 Mod. 30. 2 Salk. 700. pl. 4. fer Helt Ch. J. 


't 
as 
If one taken upon 2 Writ. of Excommunicato Capiends, upon à Sen- Lats. 421, | 


tence in the Spiritual Cburt for Non-payment of Money decreed e 
for Tithes and Coſts, eſcapes, an Action will lie againſt the Sheriff; 9 8 Judged. 
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* Page 452 for though this is founded on a Matter merely Spiritual, yet the Pro- 
OOTY ceſs ' iſſues out of a Temporal Court, and is directed to and executed 
by a 1 Officer, and the Damages conſequential thereupon 
Temporal. n w 4 W 8 
Rol. Rep-47 . If : Commiſſion of Bankruptcy iſſues againſt 4. who refuſes to be 
2 Bulſt. 236. examined, and thereupon he is committed to Priſon, and the Gaoler 
Moor 831. ſuffers him to eſeape, as the Commiſſioners had ſufficient Authority to 
Barns v. Ca. commit, an Action lies by the Creditor for the Eſca de. 
Salk 260: 1 If one be taken on a Capias ad Satisfaciendum, between the Teſte 
1 7 and Return whereof a whole Term intervenes, and the Sheriff ſuffers 
Fa. Raym. him to eſcape, an Action lies againſt him; for this Writ was not void, 
775 the Party not being prejudiced thereby, for he had no Day in Court, 
3 and muſt however lie in Priſon ; otherwiſe where taken upon a Capias 
WE” ad Reſpondendum, in which a Term intervenes between the Teſte and Re- 
| turn, for ſuch Writ is void, and by the Intermiſſion the Cauſe is diſcon- 


+ One was tinued and out of Court, and ſo the Sheriff not chargeable . 
arreſted by a ; | ; 3 - | 
Capias ad reſpondendum, teſted in Trinity, and retornable in young Term following, the Writ was ſet 
aſide as void. Treſpaſs for falſe Impriſonment lies againſt the Plaintiff in that Writ, and he cannot 
juſtify. under a void or irregular Writ. 3 Will, 341. | 


4 N FEY BY 
vu” 


— — 


(N) How he is to execute ſuch TUrits. 
| VVV 


* 
* * 


1. That it muſt be without Favour or Oppreſſion, and after ſuch 
Writ is actually taken out, and before it is re: urnable. 


uk ew; HE Sheriff being obliged to execute every Writ and Proceſs iſ 
t. n.109. | ſuing, and directed to him by lawful Authority, he is likewiſe | 
| obliged by the Duty of his Office to execute fuch Proceſs with the ut- 
moſt Expedition, or as ſoon after he receives it as the Nature of the 
Thing will admit of; and herein there cannot be a ſurer Rule for him to 
go by than a ſtrict Obſervance of what is injoined by the Writ; but as 
on the one Hand he muſt not ſhew any Favour, nor be guilty of any un- 
reaſonable Delay; ſo on the other Hand he muſt not be guilty of Op- 
preſſion, nor make uſe of other Force nor greater Violence bi the Thing 
requires. N | 1 ls 

Dalt. Sh. 110. If the Defendant doth the Thing commanded by the Præcipe, yet the 

| Sheriff is to ſerve the Proceſs, and to make Return thereof. 
Co. 69. A ſworn and known Officer, be he Sheriff, Under Sheriff, Bailiff or 
alt. Sh. 1 10. Serjeant, need not ſhew his Warrant or Writ when he cometh to ſerve 
Cro. Jac. 485+ it upon any Man's Perſon)or Goods, although the Party demandeth it; 
9 but a ſpecial Bailiff muſt ſhew his Warrant if the Party demands it, 
otherwiſe he need not obey it; alſo ſuch known Officer upon the Arreſt 
' ought to declare the Contents of his Warrant, at whoſe Suit he makes 
the Arreſt, out of what Court, when returnable, to the End that, if 
it be upon an Execution, he may pay the Naeg, and ſo free his Per- 
ſon; or if on meſne Proceſs, that he may put in Bail, or agree with his 
Dat. Sb. 111. If any Officer do arreſt a Man before that he (a) hath a Warrant, 
(a) Tin Truth and afterwards doth procure a Warrant, or a Warrant cometh to him 
. the Sheriff had made his Warrant before the Writ came to his Hands, this hath been 
held well. 2 Lev. 19. 1 Saund. — now by the 6 Geo, 1. c. 21. it is enacted, That no High 
Sheriff, &c. ſhall make out any Warrant before they have in their Cuſtody the Writs upon which ſuch 


Warrants ought to iſſue, on Forfeiture of 10 l. | 


to 


ecſs. Cro. Eliz. 868. 


6 


to arreſt the Party for the ſame Cauſe, yet the firſt Arreſt was wrong- 
ful, and the Party grieved may have his Action of falſe Impriſonment. 


* And as the Sheriff cannot arreſt before the Writ iſſues, or make his * Page 453 


Warrant before it comes to his Hands, it hath alſo been adjudged that Sid. 229. 


he cannot execute it after the Return, not even the very next Day after, Eli v. Fack- 
and before the Duarto die poſt,  .. | p | „ 


2. Of his raiſing the Poſſe Comitatus. 

By the Common Law the Sheriff may raiſe the Poſſe Comitatus or plet | 2 
Power of the County, that is, ſuch a Number of Men as are neceſſary c. 62. 
for his Aſſiſtance in the Execution of the King's Writs, Quelling of Brad. I. 5. 
Riots, Apprehending Traitors, Robbers, Fc. and herein every Perſon Lamb. 157. 
above the Age of Fifteen, not aged or decrepid, is bound to be aid- * Inſt. 193, 
ing, and (a) if they refuſe to aſſiſt, may be puniſhed by Fine and Im 


priſonment. . | | ttte 2 H. 5. 
* 1 ex 8 . ; $5 . 1 l c. 8. in- 
flicteth both Fine and Impriſonment upon ſuch as ſhall not aid the Sheriff, they being thereunto required. 
Dalt. Sh. 356. 5 | a 7 ; 


This Power is not only allowed the Sheriff, but likewiſe is given to Dalt. Sh. 


| n 354. 
his Bailiff or other Miniſter of Juſtice, having the Execution of the And. 67. 


King's Writs, and being reſiſted in endeavouring to execute the ſame, eee 2 
may 2 raiſe ſuch a Force as may effectually enable them to over- , 54 on. 
power any ſuch Reſiſtance ; alſo a Conſtable, or even a private Perſon, - 7 
may aſſemble a competent Number of People, in order, with Force, 

to ſuppreſs Rebels or Enemies, or Rioters, and afterwards with ſuch 

Force actually to ſuppreſs them; ſo a Juſtice of Peace, who has juſt Cauſe 

to fear a violent Reſiſtance, may raiſe the Poſſe in order to remove a 

Force in making an Entry into, or detaining of Lands. 

But notwithſtanding what was allowed and injoined herein by the 


75 


Common Law, it was thought neceſſaty by (5) poſitive Laws to re- (5) By Iven. 


medy the great Inconvenience which there was in ancient Times by the 1. 3 E. 1 c. 15. 
Reſiſtance given to the King's Writs, and therefore the Statute (c) if = Diſtreſs 
Weſtm. 2. (13 Ed. 1. ftat. 1.) cap. 39. enacts as follows: Multoties etiam be impounded 


falſum dant reſponſum mandando, quod non poterunt exequi: preceptum regis in a Caſtle or 


ando, gi ; Fortreſs, and 
propter ręſiſentiam poteſtatis alicujus magnatis. De quo caveat Vic? de cæ- detained, the 


tero, quia hujuſmodi reſponſa mulium redundant in dedecus domini regis et co- Sheriff or Bai- 
ronæ ſuæ, et quam cito ſub-ballivi ſui teſtificentur, quod invenerunt bumo'i re- liff taking 


fiitentiam ſtatim omnibus omiſſis aſſumpi“ ſecum Poſſe comitat® ſui eat in pro- with him the 


Power of the 
Shire, c. 


| EY | may cauſe the 
ſaid Caſtle or Fortreſs to be beaten down. Dalt. Sh. 354. (ce) The original case for Con- 
tempt. ſeems to be derived from this Statute; for ſince the Sheriff was to commit thoſe who reſiſted the Pro- 
ceſs, the Judges that awarded ſoch Proceſs muſt have the ſame Authority to vindicate it: Hence, if any 
one offers any Contempt to this Proceſs, either by Word or Deed, he is ſabjet to Commitment during 


Pleaſure, wiz. A gua non deliberetur fine ſpeciali præcepto domini regis z ſo that notwithſtanding the Statute — 


Magna Charta, that none are to be impriſoned Sine judicio parium, wel per legem terre, this is one Part of 
the Law of the Land to commit for Contempts, and confirmed by this Statute, z 


pria ferſona ſua ad faciend' execution*, et fi inveniat, Sc. 


The Words of this Statute have been conſtrued to extend to Exe- Rol.Abr. 807. 
cutions only, and not ro Writs on meſne Proceſs; and that the Sheriff May v. Proby. 
was not obliged to raiſe the Poſſe Comitatus where the Party was bailable, . 
for that it cannot be preſumed that ia ſuch Caſes the King's Writ will be 444 Co. Jac. 
diſobeyed, Hop Le 1 pes.) 419. S. C, 

| | | WE, adjudged, and 
apreed per Cur. — the Sheriff was not obliged, that yet be may take his Peſſe to ſer | 


| ve meſne Pro- 
Oy 40. Moor 852. 3 Bulſt. 198, 2 Lev. 144 3 Lev. 46. S. P. 


Upon 
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Hob 62, 264. 
_ Fide Title 


Cro. Car. 537. would be (c) good. 


ad, EY A 


9 
. rn 


Fitz. Execue, Upon a Writ of Seiſin the Sheriff returned that he could not deliver 
147. Seiſin for Reſiſtance, and for that the Sheriff did not take the Power of 
Dalt. Sh. 354. the County according to the Statute, he was amerced 20 Marks. 
* Page 434 * So in aReplevin if the Sheriff return that the Cattle are in a Fort or 
Dale. Sh. 355. Caſtle, fo as he cannot make Deliverance, he ſhall be amerced. . 
Dalt. Sh. 355 A Man demands the Peace in Chancery againſt a great Lord, and hath 
a Supplicavit directed to the Sheriff, Cc. there, if need be, the Sheriff 
may take the Poſſe to aid him to arreſt ſuch Lord. 
Dalt. Sb. 355. The Sheriff, if need be, may raiſe the Power of the County to aſſiſt 
Lamb. 157. him in the Execution of a Precept of Reſtitution; and therefore if he 
make a Return thereto, that he could not make a Reſtitution by Reaſon 
of Reſiſtance, he ſhall be amerced. 3 | oe 
3 Toft, 161. But though it be the Duty of the Sheriff or other Miniſter of Juſtice, 
2 Inſt. 193- having the Execution of the King's Writs, and being reſiſted in endea- 
vouring to execute the ſame, to raiſe ſuch a Power as may effectually 
Attachmnt, Enable them to over-power any ſuch Reſiſtance z yet, it is ſaid not to be 
awful for them to raiſe a Force for the Execution of a Civil Proceſs un- 
leſs they find a Reſiſtance, and it is certain that they are highly puniſhable 
for uſing any needleſs Outrage or Violence therein. | 


3. Of his breaking open Doors. 


5 Co. 91. Regularly the Sheriff cannot in executing a Writ break open the 
Sezzain's Caſe. Door of a Dwelling-houſe ; this Privilege, which the Law allows to 
Lo 162. a Man's Habitation, ariſes from the great Regard the Law has to every 
Sh. 350. Man's Safety and Quiet, and therefore protects them from thoſe Incon- 

| veniencies which muſt neceſſarily attend an unlimited Power in the She- 
riff and kis Officers in this Reſpect; and hence it is that every Man's 

Houſe is called his Caſtle. © 15 | 

5 Co. 92. b. And therefore upon a Capias, Fieri Facias, or other Proceſs at the 
Cro.Eliz.g0g. Suit of a common Perſon, the Sheriff, after Requeſt to open the Doors, 
Moor 668. and Denial, cannot (a) break the (5) Houſe of the Defendant, and that 


_ wg in ſuch Caſe the Sheriff would be a Treſpaſſer, though the Execution 


430. | 6 = | | 


was there, and the Bailiffs ruſhed in with drawn Swords. Hob. 62. & wide Hob. 263, 264. (3) If 
the Officer findeth the outward Door open and entereth the Houſe that Way, or if the Door be open to 


him from within, and he entereth, he may break open inward Doors, if he findeth that neceſſary in order 
to arreſt the Defendant on meſne Proceſs in a civil Suit. Foſt. Cr. Law, 319. f (e) But it ſeems to be 
the modern Practice in ſome Caſes, pn Complaint by Affidavit, to diſcharge ſuch Execution, and to grant 


an Attachment againſt the Officer. 


. a na — — 


The Defendant was a Lodger, and had ſeparate Apartments; but the Street- Door was open. 


t In Trinity Term, 17 Geo. 3. the Court of Exchequer ſet aſide an Execution iſſued under ſuch Cir- 
cumſtances, in the Caſe of Teates v. Delamayne, Eſq, | | | | 


| + So determined in the Cafe of Lee v. Gan/all, B. R. H. 14 Geo. 3. 1774. Lofft's Rep. 374.— 


5 Co. 91. But notwithſtanding this general Rule, yet in all Caſes where the King 
| is Party, if the Door be not open, the Sheriff may break the Door of 
the Party, either ro take him, or to execute the Proceſs, if he cannot 
otherwiſe enter therein ; but before he enters he ought to ſignify the 

Cauſe of his coming, and make Requeſt to have the Door opened. 
27 Al, 3. Upon a Capias grounded upon an Indictment for any Crime whatſo- 
12 Co. 131. ever, or upon a Capias from the King's Bench or Chancery, to compel a 
Moor 606. Man to find Sureties for the Peace or good Behaviour, or even upon a 
. 4 | 1 Warrant 


Warns from a Juſtice of Peace, for ſuch Purpoſe the Officer may break 
open the Door of a Dwelling-houſe. : 01 
So upon a Capias (a) Utlagatum or Capias pro Fine, in any Action what- Goulſ. _ 


ſoever. | 4 Leon. 41, 
Dale. Sh. 


c- 94. Moor 609. Cro. Elia. go8, Yelv, 28. (a) Thoagh on meſae Proceſs, all at 16s Bak of 
the Subject. 2 Show. 87. pl. 78. a | 


So upon the Warrant of a Juſtice of Peace for the levying of a For- 2 Jon. 233. 
feiture in Execution of a Judgment or Conviction for it, grounded on | 
any Statute, which gives the Whole, or but Part of ſuch Forfeiture, to 

the King, and authorizes the Juſtice of Peace to give ſuch Judgment or 
Conviction for it. e | 


So where a forcible Entry or Detainer is either found by Inquiſition page 455 


before Juſtices of Peace, or appears upon their View. Dalt. Sh. 353. 


So upon a (5) Commiſſion of Rebellion out of Chancery, the Sheriff Dalt. Sb. 353. 


or his Officers, or the Commiſſioners, may break open the Doors or Crom. 47. 
Houſe to apprehend the Party, whether it be his own Houſe or that of a 


; 5) But upon 
Stranger, if upon Requeſt ſuch Houſe is refuſed to be opened. | 9 3 
ment for a 
C 


ontempt, Ec. iſſuing out of Chancery, it is ſaid the Officer cannot break open the Door; but Quere. 
Dalt. Sh, 353. ; | E - | Y N 


| | | 
So in the Execution of a Commiſſion of Bankruptcy, the Commiſ. 21 Jac. 1. 
fioners, or any Officers deputed by them, may break open the Houſes, ©: 19. 


Chambers, Shops, Warehouſes, Doors, Trunks, or Cheſts of the ſaid Per Sh. 353. 


Bankrupt, wherein the ſaid Bankrupt or any of his Goods or Eſtate ſhall 
be, or reputed to be. . | 3 a ee 
By the 3& 4 Fac. 1. cap. 35. it is enacted, That upon any lawful 
« Writ, Warrant, or Proceſs awarded to any Sheriff or other Officer | 
« for the taking of any Popiſh Recuſant ſtanding (c) excommunicated Ca 
& for ſuch Recuſancy, it ſhall be lawful, if need be, to break open any 8 
. 4 ü break open 
a Door on an Excommunicato Capiendo, Cro. Eliz. 747. 
Where one known to have committed a Treaſon or Felony, or to 2 Hawk. P. C. 
have given another a dangerous Wound, is purſued either with or with- 86. and the 
out a Warrant by a Conſtable or private Perſon, it is lawful to break 22 
open Doors in order to apprehend him; but, where one lies under a pro- OY Os 
bable Suſpicion only, and is not indifted, it ſeems the better Opinion at 
this Day, that no one can juſtify the Breaking open Doors in order to ap- 
prehend him. | | | | 
It is ſaid to have been reſolved, that where Juſtices of the Peace are by 2 Hawk. P.C. 
Virtue of a Statute authorized to require Perſqns to come before them 87. | 
to take certain Oaths preſcribed by fuch Statute, the Officer cannot law- 
fully break open the Doors of the Perſons who ſhall be named in 
any Warrant made in Putſuance of ſuch Statute, in order to be brought 
before the Juſtices to take ſuch Oath, becauſe ſuch Warrant is not 
(d) grounded upon a precedent Offence, neither doth it appear that the 


Party either is or will be guilty of any. (2) Upon the 


ordinary 


| RR I 0 : Warrant of 
a Juſtice of Peace, if not for Felony or Suſpicion thereof, the Officer cannot break open the Door, 
Bulſt. 146, : | | | 2982 


This Privilege of a Man's Houſe extends only to the (e) Owner, but 5 Co 93. a. 
ſhall not protect any Perſon who flies thither, nor the Goods of any Sid. 186. 

Perſon conveyed thither to prevent a lawful Execution; and therefore if a 2 1 rc 
Fi. Fa. be directed to the Sheriff to levy the Goods of 4. and it happens e, u 


that A. s Goods are in the Houſe of B. if after Requeſt made by the Sheriff — 55 


to Hob. 62. 
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to B. to deliver theſe Goods, he refuſes, the Sheriff may well juſtify 
 .... + -, the Breaking and entering his Houſ e. 
5 co. in 6. Ina Writ of Seiſin or Habere Facias Poſſeſſionem in Ejectment, the 
maines Caſe. Sheriff may juſtify the Breaking open the, Door, if he be denied En- 
derade by the Tenant; for the End of the Writ being to 5 the 
Party full and actual Poſſeſſion, conſequently the Sheriff muſt have all 
Power neceſſary for this End; beſides, in this Caſe the Law does not 


Deo obe upop the Houſe as belonging to the Tenant, bur to bim who has 


Tecovered, ET! To 9 5 

Sid. 186. It hath been adjudged, that the Sheriff on a H. Fa. may break open 
Keb. 698. the Door of a Barn ſtanding at a Diſtance from the Dwelling-houſe, with- 
Penton v. out requeſting the Owner to open the Door, in the ſame Manner as he 
anda LEN may enter a Cloſe, &c. Rs $I} Eh! JED Wo Þ 
page 456 So on a H. Fa. when the Sheriff or his Officers are once in the Houſe, 

Brownl. co. they may break open any (a) Chamber Door or Trunks for the com- 
2 Show. 87. pleating the Execution. Le FRA ET OR. e 


Comb. 17, 327. (a) That this muſt be after Requeſt and Refuſal. Palm. 54. 


Cro. Jac. 555. So if the Sheriff 's Bailiffs enter the Houſe, the Door being open, and 
Rol. Rep. the Owner locks them in, the Fheriff may juſtify Breaking open the Door 
Palm. ce, for the inlarging and ſetting at Liberty the Bailiffs ; for, if in this Caſe 
Whites, he were obliged to ſtay till he could procure a Homine Replegiando, 
Whitfire, it might be highly inconvenient; alſo it ſeems, that in this Cale the 
15 Locking in the Bailiffs is ſuch a Diſturbance to the Execution, that the 
Court will grant an Attachment for it. | e 

Rol Rep. 138. So if one be arreſted, and after eſcapes into his Houſe, the Sheriff 
Palm. 54. may break the Doors to take him, as where one opened his Caſement, 
6 Mod. 173. and the Sheriff took him by the Hand, SC. 
Bro. Falſe Im. So where an Affray is made in an Houſe in the View or Hearing of 
priſonment 6. a Conſtable, or where thoſe who have made an Aﬀray in his . Preſence 
Crom. 170. fly to a Houſe, and are immediately purſued by him, and he is not 
' © ſuffered to enter in order to ſuppreſs the Affray, in the firſt Caſe; or to 
apprehend the Affrayers in the other, in either Caſe he may break open 

the Doors. | | I 


4. Whether he can execute his Writ on a Sunday. 


This depends on the Statute 29 Car. 2. cap. 7. ſe. 6. by which it is 
enacted, ** That no Perſon upon the Lord's Day ſhall ſerve or execute, 

% r cauſe to be ſerved or executed, any Writ, Proceſs, Warrant, Or- 

4 der, Judgment, or Decree, (except in Caſes of Treaſon, Felony, or 
« Breach of the Peace) but that the Service of every ſuch Writ, Pro- 

„ ceſs, Warrant Order, Judgment, or Decree, ſhall be void to all In- 

e tents and Purpoſes whatſoever; and the Perſon or Perſons fo ſerving 

« or executing the ſame ſhall be as liable to the Suit of the Party 

„ grieved, and to anſwer Damages to him for doing thereof, as if he or 

| * they had done the ſame without any Writ, Proceſs, Warrant, Order 
„„ ͤ Jndement, of: Dee „ „ 


5 Mod. 4 In the Conſtruction hereof it hath been holden, that a Ciration out of 
Ld. Raym. the Spiritual Court may be ſerved on a Sunday, by fixing the ſame to the 
706. Church Door, and that the general Words of this Statute do not extend 


ns 5%- to ſach Poceſs, - Sees = = 
> Salle: 626, It hath been adjudged, that a Perſon may be taken on an Eſc:pe 
pl. 7. W-:2nt on a Sunday, becauſe in Nature of freſh Purſuit, which may be 
* | | on 
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| 5 Mod. 95. 
ih 7 . 73 .. a 4 5 1.8; 
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| Thatno RN can be he on a THI and hence it bah been 8 290. 
holden, that in every Caption of an Indictment taken in a Sheriffs Torn or Vent. 107. 


Court Leet, the Day whereon i it was taken ought to be ſer forch, that * Keb. * 
may appear not to have been on a Sunday. 


As this Statute makes all Arreſts en it ſcems the better Opi- Hawk. 10 0. 
nion, that the killing an Officer who endeavours to arreſt a Perſon on a 86. 


Sunday is not Murder, though it had been ee had ſuch publick 
Officer been killed on an ordinary Day. 


That the Arrcſt is void, ſo thar the Pary « may have : an Action of Salk. 78. pl. 1. 
falſe Impriſonment. 5 Mod. 95. 


Alſo the Court will relieve o1 on | Motion, and diſcharge from fuch Ar Os: 95. 
vithdut Putting the 12 to | his e 1 5 
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3 3 5. In what Manner he; is to ; do Execution. C Page 457 

The Sheri in doing Execution muſt be el that he obſerves the 
Direction of the Wrir, which is his Authority, as in executing a Fi. Fa. 
or Levari Fa. by the firſt of which:the Goods and Chattels of the Debtor : alt. 453. 
only can be taken in Execution; and though by the latter the Sheriff Plow. 441. 


way not ond, w_ the ones op bur alſo collect the Debt out of the Profits der. 


Godb. 200. 
$ growing, 8 yet in e Caſe b bas Comb. => 


3 Co. 11. 


* a F urnace nee to a aF eds in en rebel the be Wen Of Ex. 87. 
gives the. Sheriff Authority to levy the Debt upon the Goods and Chat- 
dels of the Debior; and this is indeed a Chattel, yet they do not give the 
Sheriff any Authority to break or diſunite any Thing from the F * 
hold, which he cannot do unleſs particularly impowered by Writ. N 
But! it hath been held, that if a Soap · boilet or other Trader, der an Salk. 358. 
Undertenant,. for the Convenience of his Trade puts up Vats, Coppers, of *s Ch, 
Tables, Partitioos,, and paves the Backſide, Sc. upon à Fi. Fa. againſt 3 jul Pug 
m the Sheriff may take them in Execution, in the like Manner as the Nu tu. 
Leſſee himſelf might have removed them during the Term. ; 
Otherwiſe where ſuch Trader makes Hearths 'and Chimney-pieces t to Salt. 188. 
compleat the Houſe, and not for the Convenieney of his Trade. per Holt. 
The Sheriff on a Fi. Fa. or Lev. Fa. cannot ſell an Eſtate for (a) Life, Dat: 85 


which being a Freehold, can no more be ene 5 theſe W word ay 3 C5. 1 
"Eſtate of lyheritance, RS | 1775 


(a) But it is 
| ſaid, that ſince 
the Sutute 29 C car. 2. e. 3. an Ec ger En vie may * fold 157 the Sherif © on a Fi Fa. Comb. 391. 


on theſe Writs the Sheriff may ( b) diſpoſe of 8 for You: which , Fa 74. 
are but Chattels, be they of ever ſo long Continuance; allo upon an Dalt. Sb. 137. 
"Elegit the Sheriff may either extend a Term for Years, that is, may de- 9 Co. 171. 

liver a Moiety thereof to the Plaintiff as Part of the Lands and Tene- 7, Inſt. 395. 


ments of the Defendant, or r may ſell 1 it We as Part of his * . 
Eſtate. 15 | Ny Fas ſells 
q ſe or 


Term of u Hoaſe, Ras ey ae bat the Vendes In ſuch Caſe moſt bring his 


FjeQment. 2 Show. Rep. 85. pl. 7* __ 1 2 | 
Vol. IV. 1 \ 6 . | 4 b 2 If 


Co. Lit. 290. b. 
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Ciro. Eliz. 58 f. If the Sheriff, reciting that the Defendant Hoth h « Term, for Year 
4 Co. 74. ru it by Virtüe of à H. Fa. this Sale is good; for it cangot be, i 1 2 
alu Ciſe, tended that the Sheriff ſhould certainly 18555 the inning and End of 
he Term. | 
"A 11. 4. 0 Hut if dertaking to recite it he miſtakes, and ſells the ſaid Term, it 
is a void W ümlels there be general Words, all the Intereſt, Sc. of 
the Defentanet therein. 
* + he But a Term cannot be extended without ſhewing the Certainty thereof, 
| becauſe after the Debt paid the Party i is to have his Term gun if any 
Part ae emains. 
git the Sheriff is to impanel a Jury, who are (a) to 
| . make Indolty of all the Goods and Chatrels as of the Debtor, and to 
Page 458 appraiſe the fame, and alſo to inquire as to his Lands and Tenements.; 
and upon ſuch Inquiſition the Sheriff is to deliver all the Goods and 
(a) a _ Chaterls (except Beaſts of the Flow) and a Moiety of the Lands, to the 
the Sherig Party, and return his Writ, in order to record his Inquiſition 1 in that 


without an Court, out of which the Sage iſſued. 

Inqueſt, for FA a th. * * 

the Wanda of the Statute are een pretium et tins, whieh muſt * found ſuch by the Oaths Fg 
twelve Men. 2 — 396+ . 9 Lit. 329. Dyer 8 5 Co. Me 


he 3 0 And 8 e out 2 an n Elgir, ah if i it ap cars: to the 
13 10 Sberiff that there are Goods and Chattels ſufficient 17 EE _ to > fa 


executed upon tisfy the Debt, he ought not to extend the Lands. 
Goods only i 18 


ta H. Fe. for a Fi. Fa A e by Sls by th Sherif, but the Elegie by the amen of u. 
Goode by ak Jay, und Delivery to the Tart... F * 92. "Reb. 105. . 


3 When che Jury: have fourid the Seifin and Value of the 12 the 
ro. ar.319- Sheriff, and not the g is to ſet out and deliver a Moy ci to 


(4) If upon the Plaintiff (5) by Metes and Bounds. & 
an Elegit the 5 


8 Sheriff delivereth a Moiety of an Houſe without Metes and Bounds, ſach Return Fl and halt qui 
for Incertainty, Canb. 453+ ßer — 
Lev, 160, 1 5 Serien an Inquiſition upon = Bly 1 1 Wenn the Defend: | 
"op ant to have twenty Acres in Dale, and twenty Acres in Sale, and de- 
livers the twenty Acres in Sale for the Moiety of the Whole, all is void, 
for he ought. to deliver a Moiety of the twenty Acres in each Vill; 
| and this may be ee 4 in en er in OY brought for the 
1 Extent not Lands. 4 
avoided by ö I 
Omiſſon of Lands lat. 167 77 cur. 2. 05. £5 = 


4 an Elegit nr pines. 8 Dt for the 
104. Sad Word Land, which is made ſubject to the Executian, includes all He- 
| 0 Bu not 2 reditaments extendible; and in this Caſe the Party may diſtrain and 


Co. rp] avow for the Rent though the Tenant never attorned; for the Law, 


656— creating his OS you Aus all Means neceſſary for the Formen 
Norm the of it. 
Office of Fi- 


lazer be extended, for ra M hall ot hes Eran of tht hich ba cm 5 he ma of 
this have an LAND, at 1 "L 1 Dyer 7. pl. 10. | LE > thong y 


L zands ia ( Antient Demeſne upon an Elgir may by the Sheriff be 
(4) * 47- delivered in Execution, becauſe the Title of the Land is not directly put 


1 58. 577. in Plea in the King's Court; (e) but the Statute of Mm. 2. (1 ; Ed. 1. 
Moor 211. 2 1.) which gives the Elegit, extends not. t Copyhold Lands, for then 


pl. 351. ba 
Brownl. 234. (% 3 Co. 9. Co. Cop. 149. Salk, * 368 the 


the Lord would have a Tenant brought in upon him without his ; Ad- 
mittance or Conſent. [Lt RS nn a rarer 


_ If one be Tenant for Tears without Impeachment of Waſte, and a Salk. 366. 
Fi. Fa. comes out againſt him, the Sheriff cannot cut down anti fell 200 
Timber; for the Tenant had only a Power ſo to: do; and no Intereſt, cas 
he bark. io ſtanding Corn, which upon a Fi. Fa. .againſt him the Sheriff 

way ill.” bY en nnn 


Upon. the Writs of Habere Pacias Seifinam and Poſſefionem, the Seiſin or Dat. & 204 


* 4 4 7 LI 
. Ar 
+ 4 * - - 25 


Poſſeſſion is uſually performed by the Sheriff b 


who recovers, a Twig, Bough, Clod, Sc. of the Land, or if it be of an 14. 30. 
Houſe, by the Delivery of the Ring of the Door, c. | 


* 


But though this Ceremony be uſed, yet it is held, that in (a) all Caſes Co. Lit 


— 


Ce ir nanu noſirum tertiam partem neforiee, by Colour of which! the Sheriff took the Tithes ſevered 


where the Writ demands Land, Rent or other Thing in certain, the % Upon 2 , 
Demandant after Judgment may enter or diſtrain before. any Seiſin de- Recovery of 
Jivered him by the Sherifflfl n 4 Reverſien, 


* " ; 3 5 o f Hg 1 N Se K 5 | » 7 * | Commo 7 N 
chat lie in Grant, the Recoverot᷑ ĩs not ĩn Foſſeſſion till Execution, Entry or Claim. Co. 94. boy: b. 
106. b. Moor 141, Keilw. 108. e 4 


But in (3) Dower, where the Writ demands nothing in certain, the Page 459 


Demandant after Judgment cannot enter or diſtrain till Execution ſued, Co. Lit. 34. b. 


upon which the Sheriff delivers the third Part in certain. So where the () In Dower 
Wife of one Tenant in Common demands the third Part of a Moiety, the Writ was 
ſhe cannot after Judgment enter till the Sheriff hath delivered her the ” Lane 
third Part, though it is thereby reduced to no more Certainty than it and upon that 

Ne Nn Cape iſſued, 


from the nine Parts, and carried them away with him; and it was agreed. by the, Juſtices, that the 


generally to ſeiſe, but leave them where he found them ; and the Court was of 


6 T0G0 1% 21m T8 16 1140.9 130 10 B5Y199571 196 do UL; 75 FI EN PN. HVLC 
Where the Execution is in the Generality without mentioning any Rol.Abr.654. 
Thing in particular, the Sheriff is to make Execution of the right 


Freeholds that lay ſo mixed with the Demeſne Lands of the Manor, p 


ſame is not ſuch a Seiſure as is intended by the ſaid Writ, but the Seri by Nee f ſach Writ ought 
ally to ſe | Opinion to commit the 
: Sheriff for ſuch his Miſdemeanor. 4 Leon. 92. > he BD F 5 1 IS 


? Wy 


Thing at his Peril, otherwiſe. he will be a Diſſeiſot, for he is bound to 


. 


make Execution of the right Thing. 
A. and-B. Tenants in Common of à Manor, A. purchaſed ſeveral P 


take Notice thereof, and he hath no Warrant from the Court but to 


| yer 265. & 
. 

that they could hardly be diſtinguiſhed from them; B. brings a Writ of Dale. 8s 265. 

Partition of the Manor only; and it was adjudged that Partition ſhould © 

be made, and a Writ awarded accordingly; upon the Execution bf | 

which Wrir 4. comes to the Sheriff and * ry acquaints them 

with the Purchaſe of the Freeholds that are not Parcel of the Manor, 

and bids them take care how they make Partition of all the Lands within 

ſuch à Compaſs, teſt they offer Violence to their Conſciences, but does 

not ſhew them the Freeholds diſtinctly, nor the Limits of the Manor; 

which obliged the Sheriff to adjourn to a certain Day; on which one f 

the Inqueſt made Default, and thereupon the Sheriff returns a Fine of 


406. with an Account of the Difficulties they met with, et ulterius propter 05 


 brevitatem temporis breve illud Fe non potuit. It was held, that 4. 
' ought to ſhew the Bounds of the ſeveral Freeholds that he purchaſed, or 

the Number of the Acres; but if no Light or Evidence is given by either 
Party to the Inqueſt, and they make Partition de tanto quantum preſumilur 

et dignoſtitur per preſumptiones, it is good, for they are under an Obligation 
to execute the Commands of the Court at their Peril. e op 

The Sheriff in executing a Fi. Fa. or Levari Fa. muſt be careful that . ow 

the abſolute Property of the Goods be in the Debtor z and therefore | $5485; 5 855 
e de o.. 


y delivering the Party, Bro. 5% . | 
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the Sheriff takesth © Goods of a Sine, 2 the Plaintiff aſſur es him 
+ Vide ante they are the Defendant's, he is a Treſpaſſer T, for he is oblige d at his 


"ww 9 Peril to take Notice whoſe the Goods {ug and for that Purpoſe may im- 


nel a Jury to inquire in whom the Property of the Goods is 8 5 and 
(5) Dalt. Sh. this it is (5)-ſaid ſhall excuſe him in an Action of Treſpaſs. 


6. 
= ' The Sheriff cannot take in Execution Goods pawned or gaged Fa Debr, 
28. nor Goods demiſed or letten for Years, nor Goods Gia meg e nor 
Ero. Car. 149. Goods before ſeiled upon an Execution. | 


Rol. Abr. | OP 
893. (e) Show. Rep, Une ſuck firſt Rxecution were by bl 7 Med. 17 


Salk. 39. Upon 2 Levari Fs. to buy thb yearly Value of get. PR by 1 
5 Mod. 112.  quiſition on an (d) Outlawty upon a Judgment in Debt, the” Beaſts 
Carth. 441. of a Stranger Levant and Couchant' on the Land may be taken, for they 

Page 460 » are the Iſſues of the Land; and were it otherwiſe,/it would be in the 
Skin. 61. Power of the Party by agiſting bi Lands to LOA Peng! _ os st 


pl. 13. of the Outlaury. 
Comb. 434. | 

Ld, Raym. 305, 469. Briton v. Colt, (a4) But where on a Fi. Fa. out of the Rackpover for the Queen's 
Debt, the Sheriff took the Beaſts of J. S. being Levant and Coxchant on the Land of the Debtor, and 
ſold them, this in an Action 6f Treſpaſs was held not to be lawful ; but it was beld that they might 


| have been RGA for the er Dede, Cro. Eli. 431.4 R6l. Abr. 159. er vide Hard. 101. 


Salk. 392. tf there _ two Goparceners of. -Gobds,- a0 a agent is 54 


EY 755 againſt one of them, the Sheriff upon a H. Fa. upon this Judgment 


Comh: 217. muſt ſeiſe all, becauſe their Moieties are undivided for if he ſeiſes but a 

Heydon v. Moiety, and ſells that, the other Coparcener will have a Right to a Moiety 

Heydes., of that Moiety; but he mult ſeiſe the Whole, and ſell à Moiety thereof 

e Fa ſo that the Vendee will * Tenant in Common with the other 
artnet. 


Co. Jae. 38. A Perſon had an Annuity for twenty o one Years granted by. Queen 


York v. Twine. Elizabeth, payable by her Receiver of her Court of Wards, which upon a 
Fi. Fa. upon a Judgment againſt the Grantee was extended and ſold; and 
it was reſolved the Extent and Sale was good; for being an Annuity cer- | 
tain for Years certain, and payable by the Receiver, it is in Nature of a 
Rent-Charge for twenty-one-Years, and is grantable over Reer vendible, 

| and not like an Annuity which chargeth the Perſon only. ; 

Co. 12. On a Writ of H. Fa. the whole perſonal Eſtate is liable to Execution, 

2 Comb. except wearing Apparel; and it hath+been held chat (e if the bath 


355. per Hal. two Gowns the Sheriff may ſell one of them. 


Cro. Eliz. 54 Upon a Writ of Fi. Fa. the Sheriff cannot (f) gehts tha Done of the 


CI V- Defendant to the Plaintiff in Satisfaction of his Debt, but the Goods 
judged. are to be fold, and. the Money in er e is to ho 2) brought into 
Lutw- 5 89. Court. 5 

S. P —Where _. " r 8 

a Sheriff after a Fi. Fa. 8 to bim pays ** Plaintiff out of hia © own Mr it is 2 a Queſ- 
tion by Hobart, whether the Sheriff may levy the Money on the Defendant. Hob. 207. (f), Though 
they cannot be delivered to the Plaintiff, they may be ſold to him. Comb. 452.. Admitted to be the 
Practice to make a Bill of Sale of the Goods to the Plaintiff, Carth. 419 ——But the Sheriff, though 
he pays the Plaintiff out of his own proper Money, yet he cannot keep the Goods to his on Uſe, or 
the Authority by which he acted was to ſell the Gods. Noy 107. Lutw. 689. (g) Forit is not of 
Record without. Godb. 147.——But the Law ſeems otherwiſe; for though the Writ be ira guod 
habeas, &c. yet the Sheriff may return that he hath paid the Money to me Plaintiff, 2 Show, Rep, 87. 


pl. 78. 3 Lev. 204. 


Salk. 320, lf two Writs of Fi. Fa. 0 Teſte the — Day, 72 Sheriff at * 


(6) By _ mon Law, and now ſince the Statute (5) 29 Car. he „ is bound to exe- 
dnn oe i. Z, cute that which was firſt delivered io him. Where 


or ot her Writ 
of Execution ſhall bind the Property of che 6 "ef. from * Time ſuch Writ hall hedelivered to the 


- Sheriff, Under-Sheriff or Coroner to be executed; and for the minen of the Time, the Sheriffs, 


Ce. 


— 8 — 


r 
Pat . 


Where ſince the Statute A. delivered a Fi Fa. to the Sheriff at Nine gajk, 320. 
in the Morning, and after at Ten the ſame Day B. delivered another, pl. 4. 
deſiring him forthwith to execute it, which he did, and ſold the Goods, £9. Raym. 
and after executed A. s Fi. Fa. on the ſame Goods, it was held the-firft 3 
1 was good, and A. had Remedy only by Action againſt the 5 n 2. 
| Mod. 376. 


8. C. Comb. 428. S. C. and Halt inclined there ſnould be no Fraction of a Day; and 75 the Sheriff 
had his Election, Carth. 419. S. C. the laſt bearing Teſte firſt ; and per Holt, where a H. Fa. is delivered 
the Sheriff To-day and another To-morrow, and he executes the laſt firſt by making Sale of the Goods. 
ſuch Sale will ſtand good, and he who delivered the firſt Writ hath Remedy only by Action againſt the 
Sheriff. But if two Writs are delivered the Sheriff the ſame Day, he ought to give Preference to that 
which was firſt delivered; but if he executes the-laſt firſt, the Execution cannot be defeated by a ſubſequent 
Execution of the firſt, but the Party concerned ia the firſt is put to his Action againſt the Sheriff. 


" Buckingham, 


But if 4. when he delivered his Writ, had ordered the Sheriff to Page 461 
ſtay Execution till the next Day, he could have had no Action againſt gx, 20. 
the Sheriff. T 5 | 1 Þ PH» 
„„ i e 14. Rayw. 257. 
1 The Sheriff is not liable for ſeizing Goods in Execution after an AR of Bankruptcy ; but if he ſells 
them after Commiſſion iſſues Trover lies. Cooper v. Chitty,, M. 30 Geo. 2. 1 Burr, 20 * 
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» 
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Fw + 


and if he had not the Body ready according to his Return, he was 


* any Perſon which ſhalt be in their Ward by Courſe of Law, but by 
%%% // Om 
CS, IH $7 £46 TEL r — _ LI% 3d F p24 - ; — —— ous — — 


ec. their Deputies and Agents, upon the Back of the ſaid Writ ſhal{ indorſe the Day and Vear when re- 

ceived, . This muſt be intended as to Strangers who might have a Title to the Goods between the Teſte 

of che Writ and Delivery thereof to the Sheriff, but as to the Party himſelf, his Executor and Adminiſ- 

trators, the Goods fince the Statute, as before, are bound from the Tefte. 2 Vent, 218. Comb. 33. 
2 Show. 485. 6 Mod, 225. £2 | 


— ——— — 4 — — — . _ 


| 
| 
' 
a 


,, « - 


infra. 


— 


* 
* jo 1 v4 2, * . ea a Ss 4 - — 
— a. _ "Wa \ 


— 


« the Name of their Office and vpon bandes written that the ſaid 
Priſoner ſhall appear at the Day contained in the Writs, Bill, or War- 
s rant; and if any Sheriffs or Officers aforeſaid take any Obligation in 
“ other Form by Colour of their Office, it ſhall be void And all 
(a) Cro. Eliz. ** Sheriffs, &c. who (a) do contrary to this Ordinance, ſhall loſe to the 
76, 77- Party grieved his treble Damages, and ſhall forfeit 40 J.“ 
Dalt. Sh. 356. On the firſt Branch of this Statute it hath been adjudged and admitted 
and the Au- in Variety of Books and Cafes, that the Sheriff is obliged, in ſuch Caſes 
thorities not excepted by the Statute, to admit the Party to Bail, and that in he te- 
| fuſes, an Action lies againſt him by the Party injured. 
Nol. Abr. 93. And as he is obliged to admit the Party to Bail, hence ao it bath 
Oro. Eliz. been adjudged, that if the Sheriff return (5) Cepi on meſne Proceſs, et 
— 2 oy paratum babeo, no (c) Action lies againſt him, nor will the Court. grant 
e an Attachment in ſuch Caſe againſt the Sheriff where he bad bailed the 
"Laſſels, Party, for this he was obliged to do by the Statute; and therefore if he 
6 Par 80 is miſtaken in his Sureties, he is not to ſuffer in his Liberty. So (d) it 
Return in Ef. the Sheriff return Languidus where he admitted the 8 to Bail, no 


ect and Con- Action lies againſt Burr. 


ſtruction of i 8 EY F 
Law is true. Mod. 244. 2 Mod. 83. "(ey Bot! in this Caſe the Defendant muſt not demur to the De- 
claration, but muſt plead the Statute. Moor 428. pl. 596. Cro. Eliz, 400. 2 Keb. 591. Sid. 439. 


Mod. 57. Vent. 85. 2 Saund. 155,—or upon Nor guilty may givei itin a Evidence. Sid, 439+ Mod. . 58. 
Vent. 85. (4) Noy 39.- "Grote, 852. 


 ®Page 462 '* But if the Sheriff returns a Cepi Corpus and Paratum RO or Lan- 


Rol. Abr. 807. guidus, where the Defendant is at large, without any Bail taken, he 

| is not aided by the Statute, but an Acting. lies Againſt him for the falſe 
Return. * >: 

Vent. 85. The Party, at whoſe Suit the Arreſt was, may either take an AC 

Salk. 99. ſignment of the Bail-Bond, which he may now ſue in his own Name) 


| 7+. — © if he diſlikes the Security, he may ſtill move to amerce the Sheriff; 


233 wy for, the Sheriff having returned a Cepi Corpus, it's a Breach of Duty in 


La Raym, . him not to bring him in according to his Return, for which the Court 


135. amerces him as one of their Officers who has been diſobedient to their 


Writ, and becauſe the Diſobedience is to the Writ' which is returned and 
filed, the Court amerces him, becauſe it appears on Record he has dif. 
| obeyed the King's Writ z but, if the Writ be not returned, and the Court 
makes an Order that the Sheriff ſhall return his Writ in four Days, as is 
uſual, there the Diſobedience is to the pronounced Order of the Court, 
and conſe vently a Contempt of the Court, for which an Attachment 
lies; but if it be in another Term, then there muſt be a Habeas Corpus 
upon a Cepi returned, becauſe the Sheriff” might be prepared to have 
him according to his Writ the firſt Term; bur not being required to 
have him in Court the ſecond Term, an Habtas Corpus is neceſſary, and 
the Sheriff on this Writ muſt return che Body, or a | Languidus, or a Mar- 
Pans, or elſe he will be amerced. | 
Cro. Elia. 808. If a Sheriff takes an Obligation with (e) one Sure due it is e 
adjudged in enough, and not void by the Statute. . 
Sir William 5 


Drury's Caſe. 10 Co. 100. 8. 0 d. 00 0 Mey wke on, evo or more, ee 
Cro. Jac. 286. | | S117 0! 


Cro.Bliz.808.... 1851 in Debt upon an o Obige conditioned for the Appearance of 
Sir George one arreſted on a Capias, the Defendant pleaded that the Plaintiff took 


: Clifton v. 


nh the Obligation from” him and a Stranger who had nothing, and who 


2 And. 175. did not inhabit within the County, and-. pleaded the Statute 23 H. 6. 
Moor 6385 cap. g. and inſiſted that for this Cauſe the Obligation was void; but up- 
Cro Eliz 5 on Demurrer to this Plea it was held, that this Statute was made for the 


1 Eaſe 


* 


a Party 
. might have inſiſted u 
Void. 

It is ſaid that 


. Office, and ought to expteſi the Day and Place of the Party's Appearance and theſe Cirei 


| there are only three Forms .to be obſerved within this 
Statute; 1ſt; That the Bond be made to the Sheriff himſelf; 2dly, That 
it be made to-him by the Name of his Office 


| ; 3dly, Thar it be only for 
the Party's Appearance at the Day. W 


Eaſe of the Party to prevent Oppreſſion, and the Sheriffs inſiſting upon Like Point 
© unreaſonable Securities; but that it did not alter the Law as to the 
Mater of thoſe Securities, which the Sheriff was ſtill at Liberty to 
take in what Manner he pleaſed, ſo that he did not vary from the 
Manner preſcribed by the Statute, or make them oppreſſive to the 
; and here his taking the Security in a leſs ſtrict Manner than he 

pon, can be no Foundation for the Party to make it 


adjudged be. 
tween Cotton 


Cro Eliz 862. 
That it be 
made to him 
only by the 
Name of his 
imſtances being 


obſerved, although it be variant in others, it is not material. Cro. Jac, 286. and Dyer 119. S. P. 


An Obligation made to a Deputy of a Bailiff of a Franchiſe, or to in Noy 69. 


Under Sheriff's Deputy, is void; by the 23 H. 6. cap. g. fo 
be in the Name of the Bailiff or Sheriff himſelf, 
The Condition of an Obligation ro ſave the Sheriff 
mitting Perſons to Bai 
Common Law. 


2 


harmleſs on his 
| who are not bailable by Law, is void by the 


r it ought to aa 


Plowd. 67. 
Dive v. Ma- 
ningbam. 


b. 8. C. cited. 


Il the Sheriff, for the, Eaſe and lolargement of a Priſoner takes a * Page 463 


Promiſe to fave him harmleſs, this is within the Statu 
the ſame Miſchief, thou 
Promiſe is void by the Common Law. 

Oa an Attachment for a Contempt the S 


els, this 1s With! Statute, being within 10 Co. 101. 
gh the Statute ſpeaks only of Bonds; äàlſo ſuch . 


heriff cannot take Bail, and, M. 9 Geo. 2. 
ſuch Contempts are only bailable by the Judges of the Court from = 
- . whence. the Proceſs iſſued, being in Nature of Executions; but on an 2 

Attachment out of Chancery, for want of an Anſwer; the Sheriff may 55, 


King v. 


ervilli, 


iff of 
; SETS opfotr 
bail, being only Attachments of Proceſs ; and herein it ſeems ſettled, & rok 


that if the Sheriff take one upon an Attachment in Proceſs, he is to 2 Salk. 608. 


4 


Certificate that 


Bond. 


An Obligat 


ought to © 
Court. 


give a Bond of 40 l. Penalty to the Sheriff to appear and anſwer; but, 
or one taken up in Execution after a Decree, the Sheriff may inſiſt on 
Security proportionable to the Duty; but in both Caſes, on the Regiſter's 
the Party has appeared, the Sheriff is to deliver up the 


Stil. 234. 
Abr. Caſ. Eq. 


ion taken by the Sheriff of one arreſted by Virtue of an Co. Eliz.646. 
Attachment under the Privy Seal of the Court of Requeſts, 
not to be within the Statute; but it was held that ſuch Bond was void- 
able by Dureſs, ſuch Court not having Juriſdiction to iſſue ſuch Proceſs 
and conſequently could be no Warrant to the Sheriff to take the Body 
nor the Obligation; but it was admitted in this Caſe, that the Sheriff 
bey the Proceſs out of the Court of Wards and Dutchy 


was held Sey v. 
Loyd; & wide 

2 And. 122 
S. C. 


So if one be arreſted in one County, and is carried by the Bailiff into cro. Elia. 745 
another, where he gives Bond to the Sheriff of the County where the Frown v. 
Arreſt was, although this. is not void within. the Statute, yet the Party —" 


oH. 


may avoid it for Dureſs ; but chen he muſt plead ſuch Dureſs, and rely 
A A Bond tothe Sheriff, that the Party on a Fi. Fa. will pay the Money 


10 Co. 99. b. 


into Court at the Return of the Writ, is not within the Statute, becauſe Brawfage's 


the Statute extends to Obligations made by Perſons in Cuſtody, nor is © 
ſuch Obligation void (a) by the Common LW. 


Capias ad Sati;faciendum at the Suit of 4. afligns a M 
and is th ereupon diſcharge 


ge to the Under Sheriff for 


to him at a certain Day, » and after a neu Sheriff macche prijs the Morey 


(a) If one 
taken ori a 
ſecuring the Money 
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io Col 166.44 „ In Obligation taken by the Sheriff pre ſolutione pecuniæ debite 4 ) 
{23 That the Domine Regine, on an Extent, out. of the Exchequer, is not within the 
Roe hone IE 0s ap ee net ROTOER 


bound. by the e „ e 
Statute. Dyer 119. 5 Co. Whelpdale's Caſe. 0 FCC 


* 


* 
, IT TR. | ” . 
1 1 


10 Co, 100. b. On an Indictment of Treſpaſs, in which the Sheriff. is obliged by the 
(3) If the She- Statute to admit to Bail, yet, if the Bond is taken in () anothet's Name 
riff takes it is void, as varying from the Form preſcribed by the Statute, .whith 
Bond in 2 requires that it ſhould be in the Sheriff*s/own Name, {oo 
other's Name | . 2 TURE 08 Precio ia} 


to elude the Statate, ſuch Bond is yoid. 2 Mod. 303. 


2 Mod. 304, But wherein Debt on an Obligation the Defendant” craved Oyer of 
pag * the Condition, which was, that if another Perſon (ho was arreſted at the 
Cartel. Zuit of the Plaintiff, and for whom the Defendant was now bound) ſhould 
give Security, as the Plaintiff ſhould approve of, for the Payment of 
90 J. to him, or ſhould render his Body to Priſon at the Return of the 
-Writ, then the Obligation to be void; this Statute was pleaded, but ad- 
judged not to be within the Statuiette e. 
So if a Capias be taken out againſt the Defendant, and a third Per- 
| ſon gives the Plaintiff a Bond that the Defendant ſhall pay the Money, 
* Page 464 or render himſelf at the Return of the Writ, tis a good Bond, and not 
2 Jon. 95. within the Statute, becauſe it is not by the Direction of the Officer, but 
2 Mod. 305. by the Agreement of the Plaintiff; and there is no Law that makes the 
cited. Agreement of the (c) Parties void; and if the Bond was not taken by 
(e) The Sta- ſuch Agreement, it might have been traverſſe. 
tute doth no! bh © | N GIBB? oo + a ö 
extend to a Bond given to the Plaintiff himſelf, Allen 68. EDI, 


8 Bond taken by the (d) Setjeant at Arms attending the Houſe of Com- 
Keb. oil. mons not within the Statute, but being for Eaſe and Favour is void by 
taken by the in n 8 EE 140 . 
Marſhal of the Queen's Bench for the Eaſement or Delivery of a Priſoner in Execution, is voi. by the Sta- 
tute, although he be not named in the Statute. Cro. Eliz. 66. 3 Keb. 71. S. P,.———But a Bond to the 

Seijeant at Arm attending upon the Preſident and Council of the Marches of Vales is not within the Sta- 
"tute. Cro. Car. 309. : obns. v. Stratford. I * FFP 

a 4 1 e Fond ets 


—— _ — 


> 
* 
# + 


—— 4 


* 


Ney 4. If a Capias be awarded againſt B. and (e) before the Arreſt the Sheriff 
Sie” e, takes an Obligation of him for his lolange ment, this by ſpecial Pleading, 
456. S. P. may be avoided by Force of theStarute 2g H. 6. c. g. ts: 


ſeems cont. 


(%) So if after the Return. Sid. 301. | 


Vent. 237. If the Condition of a' Bond be to be a true Priſoner, and (7) to pay 
12 222. ſo much by the Week for = moe r-Renr, this is void by the Statute 3 
1 but Hale faid, that a Bond for true Impriſonment is good prima 4 5 
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Wenger N 


to the Under Sheriff, who re · aſſigus the Mortgage, yet this ſhall not enchſe the'Eſcape, for the Sheriff had 
no Power to take Security, or even the 1 5 ate 399. Bot ſor this v, Cro, Eliz, 404. 
Mod. 194. 2 Jon. 97. 2 Lev. 203. 3 Keb. 748. 2 Show. 139. pl. 116. . 
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ee e ee 2 


A f. « * 9 


— — 2 — 8 ; DI | — 
bat that the Defendant may (a) aver that it was alſo for Eaſe and 
Favour. e riff adds tothe 


| | Nd 3 Condition, 
that the Party ſhall be a true Priſoner, that he ſhall pay for his Meat and Drink, this makes the Obligation 
void. 10 Co. 100. b. (a) If the Obligation be for the Payment of Money generally, yet the Defendant 
may aver that it was for Eaſe and Favour, in the fame Manner as an Obligor may in the Caſe of Simony 


a1 


— 


If a Sheriff take a Bond for a Point againſt Law, and alſo for a due Hob. 14. 
Debt, the whole Bond is void; for the Letter of the Statute of 23 H. 6. Vent. 237. 
cap. 9. is ſo; and a Statute is a ſtrict Law; but the Common Law doth Carter 229. 
divide according to common Reaſon, and having made that void which | 

againſt Reaſon, lets che reſt, ond... 

It is now (6) ſettled, that though. the Sratute makes ſuch Bonds void, pyer 116. 
yet are they not ipſo faflo fo, but muſt be avoided by ſpecial Pleading. * ny 

. ton; 91 14 bal a T3 Sy; | * 2 Saund. 1 
(3) It was formerly held by Roll and Glia that it was a geheral Law, of which the Judges were to —_ 

otice ex officio, but fince held otherwiſe, * Lev. 85. 0 0% 9 St oh 


The Defendant pleaded the Statute of 23 H. 6. c. 9. and that he was Allen 58. 
attached and in Cuſtody, and that the Bond was made for his Inlarge- Leech v. 
ment, and ſo not his Deed ; whereupon the Plaintiff demurred ſpe- Peu. 
cially upon the Concluſion of the Plea, which ought ro be, Judgment 
fi Aftio, Sc. and therefore the Plea naught ; and it was ſo agreed by the 
Court. ne bt LEAN 1 Tor ing rand ane 1 


la pleading this Statute the Defendant muſt recite it truly. | Cro.Eliz.108. 
+ CCC VV 48 356, 


+ By 14 Geo. 3. c. 20. Priſoners acquitted or diſcharged by Proclamation ſhall be immediately ſet at 
large in Court, without paying atiy Fee; and the Treaſurer of the County, Cc. ſhall, on Judge's Certifi- 
cate, pay the uſual Fee, not exceeding 13 5. 4. The Sheriff may retain his Poundage out of Money 
levied by Levari, on an Outlawry,: ordered to be reſtored on giving Security. Semb, Rex v. Burrel, M. 
1731. Bunb. 305.-——On a Writ of falſe, Judgment, if Sheriff's Fees are not paid he may execute a 
Writ de Executione judicii. 1 Barnes 135. Penalty on Clerk's not returning Eſtreats, 3 Geo. 1. c. 1 2 
ſ. 12. Fees for-executing Habere facias poſſſtonem, Ec. id. . 16.- Sheriffs taking more than their 
Poundage guilty of Extortion, id. .. 1. Tie Date of the Writ to be written en the Warrant, 6 G. 1. 
c. 21. f. 54. Payment of Poſt Fines regulated, 32 Geo. 2. c. 14.——Landlord to be paid Year's 
Rent, if in Arrear, before Execution executed, 8 Ann. c. 14. 3 
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IMONY, ſo called from Simon Magus, is the buying or ſelli 
of Holy Orders, or an Eccleſiaſtical Benefice. | I 3 the 
The Words Ecclefiaftical Benefice, comprehend every Eccle- 
fiaſtical Dignity and Promotion. .. 
As by the Purchaſe of Eccleſiaſtical Benefices worthy and learned Men 


# 


may be kept out of the Church, and a, Door may, to the great Scandal 


of Religinn and Prejudice of Morality, be opened to Perſons by no Means | 


qualified to diſcharge the Duties of the ſacred Function, it is of the ut- 


moſt Conſequence to Society, that it be prevented. With a View to this, 
Canons were antiently made, by which a very ſtrift Oath was enjoined; 
and the Purchaſer of an eccleſiaſtical Benefice was puniſhed with Depriva- 


tion, or Diſability, as the Caſe might require. 


It has been ſaid, that Simony was no Offence at the Common Law; and 
the Caſe of Gregory v. Oldbury, Moor. 564. has been as to this Point re- 


lied upon. It is laid down in that Caſe, that a Bond to pay Money upon 


a ſimoniacal Contract is good, becauſe Simony is no Offence at the Com- 


mon Law; but, by n is laid down in other Books, it will 
appear, that altho' Simony eo Nomini be not an Offence, either at the Com- 


mon Law or againſt the Statute, for the Word Simony is not therein 
contained a corrupt Bargain, for preſenting to a Benefice, is an Offence 


at the Common Law. 


1 


In 1 Joſt. 17. B. foch corrupt Bargain is faid to be ſo deteſtable in 


the Eye of the Common Law, that a Plaintiff in Quare impedit could not 


before the Statute of Weſim. 2. recover Damages for the Loſs of his 
Preſentation, it being conſidered as a Thing of no Value. In 1 Inf. 89. 
it is ſaid, that a Guardian in Socage could not preſent to an Advowſon in 
Right of his Heir; becauſe, as he could take nothing for the Preſentation, 
he could not bring it to Account. 5 Li 
This Doctrine is confirmed in 3 nf. 156. and it is added, that Simony 
is the more odious to the Common Law, becauſe it is ever accompanied 
with Perjury'z the Preſentee being ſworn to commit no Simony, 
In Mackaller v. Todderick, Cro. Car. 353, it is ſaid, that Simony has, 
we Law of God and of the Land, been always accounted a great 
Offence. | | | 


In Winchcomb v. Pulleſton, Hob. 167, it is laid down, that a Bond upon 


a Simoniacal Contract is againſt Law, becauſe it is given upon a Contract 


ex turpi Cauſa, and contra bones Mores; nay that it is as void as an uſurious 
Bond, which if an Executor pay, he is guilty of a Devaſtavit. 
In Carth. 252. Bartlett v. Vinor, ſuch Bond is ſaid to be void, a beings 
againſt Law, although it be not fo declared by the Statute. | 
Other Authorities might be added ; bur theſe are ſufficient to ſhew, 
that a corrupt Bargain for preſenting to a Benefice is an Offence at the 
Common Law. | | 


As neither the Conſideration of the Greatneſs of the Offence of Simony, 


nor the Proviſion made againſt it by the Canon br Common Law, was 


ſufficient to put a Stop to4ihs Offence, it was at length prohibited, un- 
der very ſevere Penalties, by the 31. Eliz. c. 6. 
1 Under 


_— 1 


Under this Head it will be proper to conſider 
(A) Jn what the Dffence of Simony does conſiſt. 


(B) pow far a Bond koꝛ Fan a Wee is good at 


Law. ; 


(0) Ok the Power exerciſed over a Bond for reigning _ 


enefice by Conrrs of Equity. 
(0) Whether the Penalty of a Bond for reſigning a Be⸗ 
nelice be ſaved, where the Dpinary: has refuſed to accepr 
Aa 2 e 


| IS ome. Objections to a Bond for reigning a Bengfic 
conſidered. 


Cr) Of the Forteltures, ans and Punſihments, 


incurred by Simony. 


at 1. By the Incumbent. 
a 2 By the Patron. 


3* By tho Ordinar Ye. 


— — = 
* 


0 In what Cafes, and at what Times, "ORCS. map. + 


be taten of the Forfeiture and Peer. _ * 
Stimonyv. ah 66th 22 


5 1. By the King,” 
2. By other Perſons. 


a Ot the Juriadition of Spiritual Cuts in u ine 


* 


(1) Of the Pieadinzs in an Action ypon the 32 Elz. 


cap. 6. f 


— dt th. 
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(a) In what we Offence of Sine yoes 


4 con 


T Si N bo r thit Simony is is an | Offence at FO 5 
1 mon Law: But as much the greater Part of the Determinations, | 


as to what is Simony, are founded upon 31 Eliz. cap. 6. and ſome Pa- f 


ragraphs of that Statute do not only contain a Deſcription of the Offence, 
but do likewiſe ordain what F orfeitures and Penalties ſhall be incurred; 
and who may take Advantage thereof, it will be ON os to recite the 
whole Paragraphs in this Place; and afterwards to refer ts them : And as 


— 


frequent Mention will, in treating of this Subject, be made of the l. 


| againſt Simony, that Oath ſhall be likewiſe recited, 
2. By Par. 5. it is enacted,. That if any Perſon or Perſons, Bodies i 
* politick and corporate, ſhall for any Sum of Money, Reward, Gift, 


ON Perſon, 
preſenting for 


corrupt Con- 
ideration, to forfeit the next Turn; and every Perſon, giving or taking any. Thing for a Preſentation, to 


10 e ibs double Value, ad, the kalen 70 bo rh, of enjoying the YT P 
rO- 


M, 


. 


i 
U * I 


2 


K 
— SSS eB i 


; aa 5 
Simon. 


a. 


— — 


„ | 


<« Profit, or Benefit, directly or indirectly, or for or by Reaſon of any Pro- 
„ miſe, Agreetnent, Grant, Bond, Covenant, or other Aſſurance, of or for 
any Sum of Money, Reward, Gift, Profit or Benefit, directly or in- 
directly, pteſent, or collate. any Perſon to any Benefice with Cure of 
e Souls, Dignity, Prebend, or Living Eccleſiaſtical, or give or beſtow 
the ſame for or in Reſpect of aby ſuth corrupt Cauſe or Conſider- 
Page 467 ation, that then every ſuch * Preſentation, Collation, Gift, and Beſtow- 
- * ing, and every Admiſſion,” Inſtitution, Inveſture and Induction, there- 
8 upon ſnall be utterly void, fruſtrate, and of no Effect in Law; and that 
it ſhall and may be lawful, for the Queen her Heirs and Succeſſors to 
prefent, collate unto, or give or beſtow, every ſuch Brnefice, Dignity, 
<«< Prebend, and Living Eccleſiaſtical, for that Time or Turn only; and 
« that every Perſon or Perſons, Bodies politick and corporate, that ſhall 
give or take any ſuch. Sum of Money, Reward, Gift, or Be clit, 
« directly or indirectly, or that ſhall rake or make any ſuch Promiſe, 
« Grant, Bond, Covenant, or other Aſſurance, ſhall forfeit and loſe the 
„ -dogble Value of onę Years Profit of every ſuch Benefice, Dighity, 
& Prebend, and Living Eccleſiaſtical : And the Perſon ſo corruptly'tak- 
« ing, procuring, ſecking, or accepting, any ſuch Benefice, Dignity, 
* Prebend, or Living, ſhall, thereupon and from thenceforgh, be agjudged 
« a diſabled Perſon in Law to have or enjoy the ſame Benefice, Dignity, 
e Prebend, or Living Eccleſiaſtical.” : * 8 : 
Every Perſon 3. By Par. 6. it is enacted, © That if any Perſon ſhall, for agy Sum 
corruptly in- of Money, Reward, Gift, Profit or Commodity, other than for uſual 
ſtitutiog to a , And lawful Fees, or for or by'Reaſon of, any Promiſe, Agreement, 
Beneficeto 4. Grant, Covenant, Bond, or other Aſſurance, of or for any Sum of 
forte Wenne: © Money, Reward, Gift, Profit or Benefit, difectiy or indirectiy, admit, 
—_— 3 ce inſtitute, inſtall, induct, inveſt or place, any Perſon in or to any Bene- 
fice to be void. fice with Cure of Souls, Dignity, Prebend or Living nee iapicy): Thar 
“ every Perſon ſo offending ſhall forfeit and loſe the double Value of one 
* Year's Profit of every ſuch Benefice, Dignity, Prebend and Living Ecclc- 
& ſiaſtical; and that, immediately from and after the Inveſting, Inſtallation 
«. or Inductien, thereof had, the ſame Benefice,' Dignity, Prebend and 
Living Eccleſiaſtical, ſhall be eftſoons merely void; and the Patron or 
* Perſon, to whom the Advowſon, Gift, Preſentation or Collation, ſha ll by 
„ Law appertain, ſhall and may by Virtue of this Act prefent or collatt 
„ unto, give and diſpoſe of the ſame Benefice Dignity, Prebend or 
% Living Eccleſiaſtical, im ſuch Sort, to all Intents-and Purpoſes, as if 
e the Party ſo admired, inſtituted, inſtalled, inveſted, inducted or placed, 
e had been or were naturally dead.“ 8 
4. By Par. 7. it is provided, “That no Title to confer or preſent by 
No Lapſe to Lapſe ſhall accrue to any Voidance mentioned in this Act, but after 


be till after fix «© ſix Months next after Notice given of ſuch Voidance by the Ordinary 

Months No- «. the Datr . / J ( 8 95 
tice to the eth Corn | | : . n | I, Nv 

Patron that of 15 a> . ie 8 bs 4 . 119 | 128 

the Beneſice· a Hod: I ES 


The Giver ot 5. By Par. 8. it is enacted, ? That if any Incumbent of any Benefice 
Taker of „ with Cure of Souls ſhall corruptly reſign or exchange the ſame, or {hail 
Money for e. C corruptiy take for or in reſpect of reſigning or exchanging. che ſame, 
ſigning or ere 4 directl or iadirectly, any Penſion, Sum of Money or Benefit: That 
changing A In. [ 1y 4 erer. (FL 1 Dt Ae ö r 1 A 
Benefice to then as well the Givet, as the; Taker of any ſuch Penſion, Sum of 
loſe, double Money or; other Benefit corruptly, ſhall loſe double the Value of the 
* the Sum. . Sum {o given, taken, or bad. The one Moiety as well theteof, as of 
: $5.3 brite: Forfeiture of double Value of one Year's Profit before mentioned, 
4 to be to the Queen's Majelty, her Heirs and Succeſſors, and the other 

«© Moiety to him or them that will ſue for the ſame, by Action of Debt, 

. Bill, or Information, in any of her Majeſty's Courts of Record. 


6. By 


= ” 
be 3 
_—  — „ v2 7 hh acetic — 
_—  . 


By Per. 10 is N + « That nothing in this Ac hall in any The peneltles 
wn EF, beheld: St 8 away, or reſtrain, any Puniſhment, Pain or Penalty, of che Beele< 
"cc limited, relcribed, or in ituted by the Laws. Escele ſiaſtieal, for any ſiaſtiæal Laws 
We! thi Offe es before in this AG metitioned, hut that che ſame all org. 70 been 


« main ig Force and way be put in E as it might be e 
o ar 


ie Hh ret s 3s PMI 266 
9 Par. 16. it is enatted, « Thar Fa any Perſoy ar-Petfors fhall at * 0 vat 
« any Time receive, or. take, any, Money, .Fee; Reward, or any other . ct 


66; e direMly or indirectly, or ſhall rake any Promiſe, Agree” 

« ment, Covenant, Bond, or other Aſſutance, to receive or thve may," 
% Money, Fee, Reward or any other, Mr lirectiy or indirectly, either # Page 468 

«0+ him or themſelves, or to any other of their or any of their Friends, Te Take of 

40 ordinary and lawful Fees only ex ; ed, for or th; procure! the ordui N- Money to. 

* ivg or: 7 ing of a any Miniſter or Ministers, or giving of an Orders 


or procure or 
4 LI a or icences to preach: That every Perſon and Perſons fo give Orders 


« offending ſhall for every ſuch Offence forfeit my loſe. the Sum of forty jo 2 forty 
«' Pounds of lawful Money of England; __ the Party ſo eorruptiy von en , and 


y 
« \dained' or made ponder, 0 91 Hall bache und late the 8 
4 Sum of. ten Pounds 3. and if at 9 1 withio.ſeven Years next after forfeit ten 

« Fuck” corrupt bag into the Miniſtry, or receivigg of Orders, he Pounds; and 
Hall accept or take any Benefice, Living or Promotion Eccleſiaſtical, Heb p 5 
* "that Beet from and * the de 4 or Inſtalial 1 


4 Ron to whom the al he oi Gift, Oy io or. Callatios; hai wc 


«by Law ap! rain, 'thay by virtue of this Act preſent or collate — Ws 055 
give or diſpoſe of, the ſame Benefice, Living, or, Promotion Eccle- 910 


c auge in ſuch 6 Sr all 1 Fa 8 as if the. © Barr fo 1. 55 5 j BY 


«4 * Heis be on er rn — a to him r 
* chem that will fue for the fame h 0 Debt, JS In- 
«formation, in any of her Maj ety Courts of Record? 511281 
8. 14. B. Do ſwear; chat I have made no Simoniacal. Contract, Pay: The Oath 

ment or Promiſe, direRtly or indireckly, by my ſelf, or by any other to agaiot Si- 
— Knowledge or with, my Conſent, to any Perſon or Perſons whatſoever, mony. 
for or concerning the procuring and obtaining of this Eccleſiaſtical Digni- 

ty. Place, Preferment, Office or Living; (Bere that to which the Parey 
is to be admitted, inſtituted, collated, inſta led, or confirmed, is to be particu- 
larly named) nor will at any Time hereafter perform, or ſatisfy, any ſuch 
Payment, Contra@, or Promiſe made by any other without a n 
| ledge or Conſent; ſo help me God through Jeſus Cbriſt. 


9. A'Dona x is not within the Words of the Statute, yet, as A cor- eder $31. 


rupt! Preſentation thereto is within the Miſchief intended t to ** remedied, e e 20088 


it is within the Meaning.  Mackaller. 


10. The Offences. prohibited by the Statute, are more frequently 
committed when a Churchis void: but chey may be ee when it 
is full. 7 3 ; 

11. If a Contract be made. wha a Church is full, _ give a "Sam of I 


M after it ſhall become void for the Preſentation thereto, his is 
5 within the Meaning of the Statute. 


12. The buyin of the next Preſentation to a Church ph ny it is full. 
with Intent to preſent a certain Perſon when it ſhall become void, and the Lane 102. 
p reſenting of hat Perſon, 1 is an Offence within the Meaning of dhe c.; 
tatute. | 


Brownl, 7. 


Nera, 2 » 
Winchconb v. Pullen, Godb. 
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Winch: 63. 13. The Parthaſs'of the next Pteſegtarinn ro A © [ hy when 
Sbelam TY 19 cumbent is ck andentar ae "Intent to to. Chil, 2 9 7 ſes 
Bt. after bis Death! and the 'preſentin "that Petfon , 18 an, Offener wühia 
Pigs hy 1 the Meani of che Statiite; } bs: fig DOR 228 irc, os 
«Pa ge 469 ,t been holder) om rige 7 the Ing umbent | being ck, 
Cro. Ein 585 purchaſe a Living without the Priyity . Son, 1 7 5 80 be 
2 v. Oont;act, 1 with to p 00 1105 the Son 
elborn, [ N 
Paſch. 4 Eliz, cowards preſented” ghee 7 eng DOWN. 3 eee fr | 
g. But the Dectfine 'of i N bee fi N iffed, and 
* . of Ng Wingbromb' 95 15 alen, N. Ne e Tad. 
: , $5443 10 Y 36 19 165 is PT”, 2 TY ; 
FEE Wa. And ie Reafen given ff the former cid; nan Abel, chars. Father 
= 80 is bound by Nature to Provide tor his Son, 15 115 75 * the 
\ Purchaſe of is Living, when fo Mia 155 0 preſent; a arg) Perſon, 
be an Offenee within the by 757 5. + 1 0 1 175 PRs wwful, 
as the Words of the Statute 2 are WAX 


Let Nature TT pe for 0 Is, Ns 15 We Ob bl | 
| 15 ging 'of a Thiy g, prohibited by. Law, 
1 70 — + reaſon "wile Deb; i coraps Contra 
for, the Law of Et ide for 
itt ee fb We ak wy 


Js 5 Ae « Livin ; for himſelf, 


. the — Gn Win de of 880 555 ng 5. Death- 
Clerk, — Bed, and that it was": wet: out. the. enſging 
Fell, Hil, Night; purchaſed he" Adv6y 0 a Rear TH 


Dey ufeee the” Purchaſe "and that *. pa 
16G. 3. in the t r ; an i ett pt ell. 
C. B. The Queſtion was; Whethei the reſent of 2 be void, — | 
ſor of its having been upon à fimoniacal Sahne The Unanimous 
Opinion of the Court Ms, That the Preſent 1 87 not void: And by 

D Gre Ch. J. an Advowſon, bich is 8 of nominating 19,4 Be. 

nefice, being a temporal [Inheritance i it may 5 . like any other 
„temporal Inheritance. It is certain, that an Adjowlon. a ant may 
be laafully purchaſed with the Manor to which it is "8 Rea during 
A Vacancy of the Benefice; and there ſeems. to be 


1 — ah an 
Advowlon in Grofs ſhould not. The 31 Eis. 5 nly relate 
to Pieſentations, and confequently. the Sa le of 15 PAT o 7 — during 


a MVacancy of the Benefice, is not n pode 5] 18851 che Sale be 
cannected with a corrupt Contact for preſer ling if an Advowſon 
be granted during a Vacanc: bop the Benefice, the les eptation, upon that 


Vacancy does not paſs by the Grant; ic bein; ruit, fallen, or, as, is 
hy eration in the Cafe of Leak v. Babington,. 685 Eliz. . a. Choſe in 


941. 4 
_ Aion. A bond fide Purchaſe of an Advowſon. is god, a. hat Time 


ſoever it is made; and a corr pt Purchaſe, hege et. it is ma e, is bad. 

That Which is ſaid in the 5 'of The, Biſhop. Lincaln v. Woolfarſton, 

3 Buri 1 5ro. has been mentioned; hamely, ** that the Court were clear, 

* that a Grant of a next Preſentation, ot of. an. Advowſon, made after 
the Churtt was actually Falſen' vacabt, was à void Grant.” But this, 
ſo i far is it relates to the Grant of an Advowſon, ſeer to, be a Miſtake. 
of the Reporter. As the Purchaſe” of the Adyaw, n, in, the- preſent 

Ciſo, is not ſtated to Ihe been” oy EIN with an ctrupt Contract for 


2 Reynoll, or with a. 8 n of preſenting Us neither of. theſe. 
x 180 Tn and c Pry T's Preſencation of him is 
. oi 5 


* aber / OR 
- % ; 17 4 A" a, 


<3 4 4 5 
942 oy * 3 
@ * 


18. Not- 


5 FREE T0 107 wannto WE or OE TITTY 
Determination. 2 inn 
Te ba when-full, - wide Deſigh to preſent 4 
elend thay Perſon, after it became void, it was 
af :xhie-Sraviites' it Levame'wDoubt; Whe⸗ 
0:purchaſe.for-himfelf che vert Preſentirion * 
„Ladd to-be proſemed thereto after it bebeine - 
71 af: wy) 9613 6g OR: E970 99h wilt + Li 31 100 
My Veri cn by we ue fas. cop; 12 enhcted, 
FE or N e Profit or Advan- 
age, or for or by Reaſon of LAY romiſe, Agreement, Grant, "Bond 
Me cee of or for , Au Money. ew „Bift,! Profit or 
pefit, 


dingctiy pr ind n bib: onn Name, on in the Neue of Late 
0 any Other Per 


(IV 'L TIC „ 
j 4 


on or Perſonga take ntocute or iactepr/the next Avord= 6 
| 15:88 = Men Preſen aa heneßer with Cute of Souls, 3Dighiry, Pre? 2 
by 480: CT . collatec there a 
Ween ſugb.Freſencation or Collation : ſhalt e utterfy void | 
oi ann lect Agtetmedt) ſhall: be deemecd to be ; 
01 ical Co 0 alle be lawful for the Queen's Majeſty, © Wk 
ke leirs and ne unto quch Błrefce Dix. ry 
4 8 My D khong Eæsleſiaſtical, for that Fime of Pease; e 
be an t Fer ſon a e. efice, | 
Fn rebend. or. Living wall from, thenceforch.' be adjudged a 5 8 5 
4. 155 erſog th. have. and enjoy tb ſame, and ifhall be ſebjeR to as Are 
een ain or Penalty, preſcribed or inflicted by die Lal 


4 in Ace Manger as if ſueh Agreement, hatt hem made after 

2 5 e Digeityg Prebend ot Living, had become vet. 4 
10 i equs ly a8 Offenge within the Meaning of che 'Srardte; W 3 Wh 14: 

DER. g fad ee Preſentation by a Ferſon ufubþing"the Right . 


pe, NE: 6-year a a Ene ent 
. bs j, 220d 4 Lev. 


115. 
nding an Act IS uſe}? els v. 
| LO noyed,. Aw Hame» fly 
10 of the Statute, for the Chorch was — toOjeths 


Af this g Cr. 3% 
were allowed the Statute ou t be cluded, for it would be only getting : 
t 


an Uſurper to preſent while the Living was void, and then ſelling ir. 
22. A corrupt Contract with the Wife of the Patron” is an Oe 1 Rol. Rep. 
within the 3 of the Statute, although the Patron himſelf be not 235. 
privy pF Cro. Jac. 385, 
af 95 aper for being re (6li$a ou Church, Lane 103. 
E A. cf Preknen ereto gratis, this is an Offence within the #4» v. 
Meaning of the Statute z tlie C jock Bong deemed an unfic Perſon to hold . 
the Benefice, for having at any Tine — ere of intending to * 
it corruptiyc {oy t cn . stel 2. 01 Ni Þ oni 
224. A corrupt Contract for procuring a Preſentacidis OB be. Cro.Car.331, 
a.Scrangers,; alchovgh- neĩcher the Patron nor Incumbent be priv 1 v. 
Gerede i. an Offegee — — Meaning of. he Statute; for if ther. 4 _— 
a corrupt Contract, it matters not by whom it is made: Bot in chin Cate; LE 3 
| the Preſencee. 1 is a Sithoniace promotui, and not a Simbniocas. © 
25. A ſecond Brother, having a Right to preſent,” made I cbftupt * Page 479. 
Contract-to preſent a certain Perſony' but in order to e he Statute Lane 5 TRY 
ſurrendered the Right of preſentiogito' bis elder Brother. The latter, not Cale eri r. 
being privy to the Contract, preſented the Perſon who, ec dete Kindo. 
1 to be preſented. It was holden i that che chrrupt 
ce within the- Menningof the Sentute and ring 22 
fg y an inngcent Perſon matlerno”Alteraion'in the Caſe: '- . 
1 2 7 Agreemefit wis between Rirburdi a Friend of Bab d, Lev, 338. 
Tl, that Bougbton ſhould preſent Hide, and that Taylor ſhould pay Gow v. Hide 


Richards ns ops. 


— —— ! —j4⁴— o— — —.— 2 — —— — 
| 5 Soy TEAS I PID L 
—— — Rithards 207. per Annum for ſix ä in caſ Hide boplg 125 T * 
an the Uſe of Boughton: In an co vf ple de [om | 
had no Notice ofthe Ag or! tiqh. 


emurrer it cs holdengahatl the? jy | 
"thay it in jroroaterial, — _ 
Baker v. for a Grant of abe Preſentriiouz dS pricy 10 t 
an  Contradh, the Preſentee, although the Grant, i ir ing of a 7 in 
Action, be void; u not: to he — aff As 
4a, promotus, : benailſe. he Was. . Parſjiance: 2 opt 
Contract. 670437 A Ut 15 us 046-5 | 
Cro. wa 28. If Baca ett Church beim vid d. cößträct ich the gehe of 
Booth v. Por. the next Preſentatiow to pertnit this 3 his Son, and the 
_ Son be preſented, he is a Amoniate prb mou. | 
Cro. Car. 425. 29. If a. Father; in Conſideration df 2 Clerk'l mt ztrying . 'D; nach, 
Birt v. Man- covenant with the Father of the Clerk to proche for him, Pe 4 * 
ning. tion to a certain Church when it ſhalt Becbfne void, and the Clerk he he 
| . preſented, hen the Church becomes void, Heid £ femoniace ; promotys. 
Noy 142. 309. If an Agreement be to pay 'five Pounds per Annun to the, Widow 
Baker v. of the. laſt Incumbent, or ten mw Annum to the Son of the Malk In- 
Mad. cum bent, ſo long as he ſhall at Cambridge and unpreferred, 
neither of theſe is an Offence within che Meaning of the Statut. 
1 Rol. Rep. 31. A Bond, with a Condition that the Incumbent mall not be abſent 
Care v. Teo. eighty Days in a Year _ his ee ond not eee 5 this deiog a 
lawful Condition- b Hee Fi 
Cro. Jac. 426. 32. A-covenanted, — B; his Son ſhould Wes 0 TI Dabglut? of D. 
Byrtev. In Conſideration of the Marriage D. covenanted to advance 300 l. for his 
Maur. Daughter s Portion, and A. covenanted to ſettle certain Lands on B. and 
C. There were likewiſe Covenants on the Part of A. for the Value of the 
Lands and for quiet Enjoyment, and a Covenant on the Part of D. to 
procure a certain Benefice for B. on the next Avoidance. It was holden 
that this was not a cotrupt Contract, it not being à Covenant in Con- 
ſideration of the Marriage, but a nn ne e with- 
out any A rr ne e 0 a 
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0 How! far « a ; Bond d for eefigning's a Denefe is 
; e . . Jood at Law, - 7 {1830 _ 


1. A Bond 2 —_— a  Benefice| is  fometimes Special, at ole Tires 

Eta Genendi 200% ty | 

2. The Condition of a Special Bondi is bus the loceinbeir ſhall reſign 

in favour of a certain En when chat Perſon ſhall be'capable of being 
+ preſented to the Benefice. 


1 YT: * The * of « general Bond is, that the Iocumbenr mall re- 


Cro. Jac. 248. 8 Bord, with. San nen! to reg within chews! Months fier Re- 
Jones v. © queſt was holden to be good, although the Bond appeared to have been 
Lauras. given with an Intent that the Patron uld preſent his Son; and by the 
Court; A, Man may without any Colour of Simony bind himſelf for a 
good Reaſon. to reſign, as if he take a ſecond Benefice,' or if he be non- 
reſident, or that the Patron may preſent his Son: But if the Condition 
1 of A be, wh PIs have a n en Nur or Tithes, or 


* ”% — x * 
56977 e re na 42 14 15 IP £2 ey, to 
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Simony. 


to pay a Sum of Money, it is ſimoniacal. The Judgment in this Caſe was 
affirmed in the Exchequer- Chamber: | 

4. The Doctrine of this Caſe, which was the Caſe of a ſpecial Bond, was Cro. Car. 180. 
not many Years after extended to the Caſe of a general Bond, and the Babingeon v. 
Judgment in the latter Caſe was alſo affirmed in the Exchequer-Chamber, ond. 

6. In two modern Caſes, the Court refuſed to permit the Validity of a g,,, 22 
eneral Bond for reſigning a Benefice to be argued againſt: and, in the Peel v. the 
former of theſe Caſes, it is ſaid by the Court that a general Bond for re- Counteſs of 

figning a Benefice has been frequently holden good in the Court of Carliſle. 


| ; 5 Sayer 141. 
Chancery. mydbam v. 
c | owen, 


3 So 2 2 * 2 . 


— 


(C) Of the Power exerciſed over a Bond foꝛ 
reſigning a WBenefice by Courts of Equity. 


1. IF an improper Uſe be made of a Bond for reſigning a Benefice, 
I Relief may be had in a Court of Equity. | | 

2. A perpetual Injunction was granted, becauſe it appeared, that a, vern. 4713 

Bond for reſigning a Benefice had been made Uſe. of, to prevent Darn v. 

the Incumbent from demanding Tithes of his Patron. Rs Sands. 

3. Upon a Bill to be relieved againſt a Judgment, obtained on a 8 

general Bond for reſigning a Benefice, it appeared, that the Obligee had 86 Hilliard 

made an Offer to the Incumbent, that if he would give him ſeven hun- v. Stapleton. 

dred Pounds, he ſhould not be ſued upon the Bond. Satisfaction was | 

ordered to be entered on the Judgment, and a perpetual Injunction was 

granted. A new Bond of Reſignation in the Penalty of two hundred 

Pounds was decreed z but it was ordered, that no Action ſhould 'be. 

brought thereupon without Leave of the Court. The Lord Keeper 

ſaid in this Caſe, he did not know, that ſuch Bond had ever been 

held good, except to preſerve the Benefice for the Patron himſelf, or 

for a Son or Friend of his, or to prevent the Non-reſidence, or to 

Puniſh the vicious Courſe of Life of an Incumbent; and that, although 

a Bond be to reſign generally, he would never allow it to be recovered 

upon, unleſs ſome ſuch Reaſon were ſhewn for requiring a Reſignation z 

becauſe a Door would be thereby opened for Simony. " 

4. A Bill being brought to be relieved againſt a Judgment upon a Bond E ©. Ab 

for reſigning a Benefice, it was diſmiſſed, upon the Defendants proving 9 "Hedsfe 

Miſbehaviour in the Incumbent. | . nn 

5. In another Caſe it is laid down, that a Bond to reſign a Benefice Chan. Pre 

upon Requeſt, ſhall not be made uſe of to turn out the Incumbent, unleſs 513. Hawkins 

there be Non · reſidence, or ſome groſs Miſbehaviour z and that, if any v. Turner. 

other Uſe be made of the Bond, the Court will grant an Injunction. 

6. Capel, upon preſenting Peele to a Living, took a Bond for reſigning, Stra. 534. 

when the Patron's Nephew, for whom the Living was intended, ſhould Peele v. Capel. 
be of Age. At his coming of Age it was agreed, that Peele ſhould con- | 
tinue to hold the Living, on paying the Nephew thirty Pounds a Year. 
After having paid this ſeven Tears Peele refuſed to pay it any longer. 
An Action being hereupon brought upon the Bond, Peele filed a Bill in 
Equity, wherein he prayed an Injunction, and to have all the Money 
repaid. An Injunction was granted, not on Account of the Invalidity 
of the Bond; but becauſe an ill Uſe had been made thereof. As to the 
Money which had been paid, Peele was left to his Remedy at Law, 
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em) Whether the Penalty-of a Bond fox re- 
ſigning a Benefice be laved, where the Oꝛdi⸗ 
_ nary has refuſed to accept a Reſignation. 


Watf. Com, T. TT is in one Cafe faid to be in the Power of the Ordinary, to diſ- 
Inc. 24. courage the Uſe of Bonds for reſigning Benefices, for that he may 
refuſe to accept a Reſignation made in purſuance of ſuch Bond. 
2 Chan. Rep. In another Caſe it is ſaid, that the Biſhop refuſed to accept a Reſigna- 
398. Durflon tion, offered in Purſuance of a Bond for reſigning a Benefice, and order- 
v. Sand. | ed the Incumbent to continue to ſerve the Cure; declaring, that he never 
would countenance ſuch unjuſt Practices. dt ed 
Chan. Prec. 3. In another Caſe it is laid down, that an Ordinary is not obliged to 
513. Hawkins accept a Reſignation in Purſuance of a Bond for reſigning a Benefice, 
v. Turner. unleſs there be ſome juſt Cavſe for turning the Incumbent out. | 
MS. Rep. 4. Ina late Cafe a Grant was made to a Clerk of the two firſt of three 
e Benefices, which ſhauld become void, provided he were capable when 
v. Cri, they became void of holding them. In order to make himſelf capable of 
E. 27 G. 2, taking one of theſe Benefices, the Clerk offeted a Reſignation of another 
ia Chan. Benefice to the Ordinary, which he refuſed.to accept. One Queſtion in 
this Cafe was, Whether the Ordinary was obliged to accept the Reſigna- 
tion? It was inſiſted by Mr. Henley, upon one Side, that no Caſe can 
be adduced to ſhew, that the Ordinary can arbitrarily refuſe to accept a 
| Reſignation of a Benefice. Mr. Attorney Murray, who was on the other 
Side, contented himſelf with faying, in anſwer to this, that the plaineſt 
Points, having ſcarce ever been called in Queſtion, are ſupported by the 
feweſt Authorities. No Decree, was made as to this Point ; bur as Lord 
Hardwick intimated it once or twice pretty ſtrongly to be his Opinion, that 
the Ordinary- ought to have accepted the Reſignation, he did afterwards 
accept it. | | IS | 
Ls 5. What fell from Lord Hardwick upon this Occaſion, is ſufficient 
to render the Authority of the two laſt Cafes very doubrful. This was 
not indeed the Caſe of a Bond for reſigning a Benefice : but it was a 
ſtronger Caſe; for if the Ordinary cannot refuſe to accept a Reſignation, 
when the Deſign in reftgning is merely to take another Benefice, it would 
be ſtrange to hold, that he may refuſe to accept a Reſignation, to be made 
at the Requeſt of a Patron; M Conſequence of an Agreement, which it 
has been again and again determined, both at Law and in Equity, the 
; Patron had a Right to make, i ; 
*Page473 6. If a new Prefentation to a Benefice be made, before the Biſhop 
| Caſes in the has accepted the Relignation of the Incumbent, the Preſentation is void. 
Time of 5 | 8 | | 
Queen Arne 256. Riley v. Adams; Noy 147. Cro, Jac. 198. 


Lutw. 693. n. If an Obligor bind himſelf to reſign a Benefice, it is incumbent up- 

Studhelme v. on him to procure the Ordinary's Acceptance of his Reſignation. | 
Morriſon, . FEE = . 

Sayer 185. 8. In an Action upon a Bond, the Condition appeared to be, that an 
Heſtetb v. Incumbent ſhould; within three Months after the Expiration of ſix Years, 
, to ͤcommence from the Day of the Date of the Bond, at the Requeſt of 
the Patron, his Heirs, Executors, Adminiſtrators or Aſſigns, reſign and 
deliver up a Vicarage into the Hands of the proper Ordinary; whereby 
it may become vacant, and the Patron, his Heirs, Executors, Adminiſ- 
tratuts ot Aſſigns, may preſent anew, The Defendant pleaded, that he 
did, within three Months after the Expiration of the fix Years, m_ to 
2 reſign, 
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reſign, and deliver up, into the Hands of the proper Ordinary, the Vi- 
carage, for the Ordinary. to accept the ſame ; whereby the Vicarage 
might become vacant, and the Patron might preſent anew z and that the 
Ordinary did then refuſe, and from thenceforth- hitherto hath refuſed, to 
accept the Reſignation. Upon a Demurter to this Plea, it was holden 
to be bad; becauſe it is not therein averred, that the Biſhop did accept 
the Reſignation; and by Rider Ch. J. The Defendant, by undertaking to 
reſign, ſo that the Vicarage may become vacant, and the Plaintiff may 
preſent anew, has undertaken for the Biſhop's Acceptance of a Reſigna- 


tion; which, according to what is laid down in Farne's Caſe, Cro. 


198. is neceflary to the Completion of a Reſignation, 
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(E) Some Objections to a Bond fo; refigning 


a Beneſice conſidered. 


1. Ik Reſult of the Whole is, that a Bond for reſigning a Bene- 
I éſice is good at Law, and that Courts of Equity will reſtrain 


every improper Uſe thereof. 


N * 


fl 
pan a. | 


2. One Objection to a Bond for reſigning a Benefice is, that a corrupt 
Patron may make an ill Uſe thereof It is a ſufficient Anſwer to this Ob- 
jection, that the Uſe of a Thing ought not to be diſcontinued, becauſe 


there is a Poſſibility of its being abuſed. 
3. Another Objection to a Bond for refign 


Things, cannot be eaſily prevented, 


ing a Benefice, which is re- 
ported to have fallen from Holt Chief Juſtice, in the Caſe of Swain v. 
Carter, Comb. 13. is, that a Reſignation Bond comes as near Simony as 
poſſible; it being eaſy. to procure a round Sum of Money, by making 
the Penalty of the Bond adequate to the Value of the Benefice, .and agree- 
ing privately, that the Money ſhall be paid. This, which would be an 
_ oblique Way of ſelling a Benefice, would more than would come near, for 
it would be downright Simony. If there be no other Way, or not as 
eaſy a Way, to do the fame Thing, this Obhection would be infurmount- 
able; but if there be, the Stopping of this would not prevent the Miſ- 
chief. The ſame Clerk, whoſe Conſcience would allow him to do this, 
might as well advance the Money agreed upon at firſt, or, if that did 
not ſuit him, give an abſolute Bond to pay the Money at a future Time. 
If this be ſo, that the ſame Crime might ſtill be committed, and with as 
much Secrecy, what good End would be anſwered by prohibiting “ ſuch 
Bonds, which may be made Uſe of, to puniſh the Negle& of Duty, or 
the immoral Conduct of an Incumbent, and for other good Purpoſes. 
4. Another Objection to a Bond for reſigning a Benefice is, that when 
a Patron takes a Bond of Reſignation, the Preſentation is only during 
Pleaſure. Be it ſo; and I will ſuppoſe, which is the utmoſt that can be ſup- 
poſed, that the Bond is not taken with Deſign to make the Incumbent - 
careful in the Diſcharge of his Duty, but to let ſome Friend or Relation 
_ afterwards into the Benefice. It by no Means neceſſarily follows, that 
the Church, which is the great Thing to be guarded againſt, will there- 
fore be filled with an unfit Perſon. If the Succeſſor, which may be the 
Caſe, is better qualified for the miniſterial Office, the Intereſt of Reli- 
gion will be advanced by the Exchange. If he be not ſo well qualified, 


it is an Evil: but it is that Evil, which, in the preſent Circumſtance of 


(x) Ot 
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(F) Of the Foꝛfeitures, Diſabilities, and Pu- 
mY niſhments, incurred by Simony. 
ES 1. By the Incumbent. 


1. HE Perſon promoted in purſuance of a corrupt Contract is at 
| ſome Times fimoniacus z” at other Times imoniace promotus. In 
the former Caſe, wherein he is a Party or a privy to the Contract, he is 
liable to ſuffer more : But in the latter, although he be quite a Stranger 
thereto, he is to a certain Degree involved in the Conſequences of the 
Contract. The Deſign is, that if a Senſe of what becomes himſelf, and 
of the Duty he owes to the Publick, will not reſtrain a Patron from being 
guilty of Simony, a Regard for the Perſon whom he means to ſerve may 


dd it. | es 3 
31 Eli. c. 6. 2. A Simoniacus is liable to forfeit double the Value of one Year's 
par. 5. Profit of the Benefice he has been preſented to in purſuance of a corrupt 
Contract: A Simoniace promatus is not liable to this Forfeiture. | 
3 Inſt, 1544 3. The double Value, which is in any Caſe forfeitable under the Sta- 
e tute, is to be the double Value of what the Benefice could be let for, and 
not the double Value as valued in the King's Books. | 
March 84. 4. Neither a Simoniacus nor a Simoniace promotus can ſue for Tithes, the 
Right thereto being taken away by the corrupt Contract. 
12 Rep. 100. 5. It is laid down, that, although a Simoniace promotus be deprived, he 
42 Rep. is not diſabled from being preſented again to the ſame Benefice. 
* Page 47 5 ? 6. But it has been in one Caſe holden ; that a Simoniace promotus can 
8 never be preſented to the ſame Benefice again. 
ro. ac. 5 33. | 
Boot hv. Potter. 


31 Eliz. e. 6. 7 If an Incumbent take Money for Reſigning or Exchanging a Bene- 


par. 8. fice with Cure of Souls, he is liable to forfeit double the Value of the 
| Money. 


31 Eliz. e. 6, 8. A Perſon corruptly ordained, is liable to forfeit ten Peunds, and 


par. 10. any Benefice, Living or Promotion Eccleſiaſtical, which he ſhall accept 
| within ſeven Years after his having been ordained. 


3 Inſt 154. 9. The Diſabilities incurred by Simony cannot be diſpenſed with by a 
2 Hawk. 396. Non obſtante ; for when a Perſon is, for the Good of the Church or State, 
diſabled by a Statute, the King's Subjects have an Intereſt in the Diſabi- 
lity, and the King can no more diſpenſe therewith, that he can with a 
Diſability at the common Law. | 
Sid. 170. 10. The Offence of Simony is not pardoned by a general Pardon. 

11. Beſides the Forfeitures and Diſabilities already mentioned a Simo- 
niacus, provided he has taken the Oath againſt Simony, is liable to be 
indicted and puniſhed for Perjury. - | 

Comp. In- 12. Dr. Watſon does indeed make a Queſtion, whether ſince the 
cumb. 188. 13 Ch. 2. c. 12. the Oath againſt Simony ought to be adminiſtred? lt is 
by this Statute enacted, That it ſhall not be lawful for any Archbiſhop, 
< Biſhop, Vicar-general, Chancellor, Commiſſary, or any other Spiritual 
« or Eccleſiaſtical Judge, Officer, or Miniſter, or any other Perſon hav- 
iog or exerciſing Spiritual or Eccleſiaſtical Juriſdiftion, to tender or ad- 
miniſter to any Perſon whatſoever the Oath uſually called the Oath ex 
Officio, or any other Oath, whereby ſuch Perſon may be charged or 
compelled to confeſs or accuſe, or to purge him or herſelf, of ary cri- 
* minal Matter, whereby he or ſhe may be liable to any Puniſh 


ment, 
6 or 


— * - 
* 


ic or Cenſure; any Thing in this Statute or any Law, Cuſtom or Uſage 
« heretofore to the contrary hereof in any wiſe notwithſtanding.” The 

enerality of the Words, any other-Oath, being tied up by the ſubſequenc, 

ords to an Oath in certain Caſes, the Fhing to be conſidered is, whe- 

ther the Oath againſt Simony is an Oath, by which the Perſon taking it 
is charged or compelled to confeſs or accuſe, or to purge himſelf, of any 
criminal Matter? No Perſon does by this Oath confeſs himſelf guilty or 
accuſe himſelf of any criminal Matter. So far from doing this, the tak- 
ing of the Oath is a Denial in the moſt expreſs Terms, of his having 
been guilty of a particular Offence. Nor does any Perſon by this Oath 
purge himſelf of any criminal Matter; for at the Time of taking it he 
does not ſtand charged with any criminal Matter. Upon the Whole the 
Oath againſt Simony does not ſeem to be within the Words or Purview 
of that Statute. f ͤ ̃ WE SED (31 5 


2. By the Patron. 


13. If a Patron be guilty of preſenting: corruptly, the Preſentation ſhall 31 Eliz. e. 6. 
be void, and the King may preſent for that Term; and the Patron is P 5: 
moreover liable to forfeit the Right of preſenting upon the next Avoid- 
ance, and likewiſe the double Value of one Year's Profit of the Benefice, 
14. But if A. have the Right of Preſentation, and B. the Right of Lane 74. 
Nomination to a Benefice, and only one of them be guilty of preſenting 3 v. 
corruptly, the Right of the other ſhall not be thereby prejudiced, nor 8 75 
ſhall he be ſubject to any Forfeiture. - | OFT n 5 In 81 
+ * x5. If the Uſurper of a Benefice be guilty of preſenting corruptly, Page 476 
this ſhall. not give the King a Right to preſent for that Term; becauſe 3 Int. 153. 
it would be unreaſonable, to take away the Right of the Patron, who 
has not been guilty of any Offence, r 
16. The Patron, who has given Money, to procure the reſigning or 31 Eliz. c. 6. 
—— of a Benefice, is liable to forfeit double the Value of the Pr. 8. 


3. By the Ordinary, 


17. If an Ordinary corruptly inſtitute, inſtall, or place any Perſon 31 Eliz. e. 6, 
in a Benefice, with or without Cure of Souls, he is liable to forfeit the Par. 6. 
double Value of a Year's Profit of the Benefice. e 

18. If an Ordinary take a Reward for conferring of Orders, or granting 31 liz: c. 6. 
a-Licence to preach ; he is liable to forfeit forty Pounds. e 
19. Beſides being liable to the Forfeitures, Diſabilities, and Puniſh- 3' Eliz. c. 6. 

ments already mentioned, there is a Proviſo in the Statute, that every?“ 9 

Iready , 8 viſo in the Statute, t R 
Perſon who ſhall be guilty of any Offence againſt it, ſhall be ſubje& to 
all the Puniſhments, Pains, and Penalties, to which he was before ſubject; 
by the Eccleſiaſtical Laws. 4 ö 77 
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(6) Jn what Caſes, and at what Times, 
Advantage may be taken of the Fozfeftureg 
and Diſabilities incurred by Simony. | 


I, By the King. 


31 Eliz, e. 6. 1. IJ F a Patron have been guilty of preſenting corruptly to a Benefice 
par. . J the Preſentation is void, and the Right of preſenting is for that 
Turn in the King. TTY 0 | | 
3Inſt, 193. 2. The corrupt Preſentation of an Uſurper does not however give the 
EKing a Right of preſenting for that Turn; becauſe it would be unreaſon- 
able to take away the Right of the Patron, who has not been guilty: of 
any Offence. | had: y 
3. If there have been a Preſentation, in Purſuance of a corrupt Con- 
tract, the Preſentation is void, and the King may preſent for that 
| Tus. ig . . 
Cro.Jac, 385. 4. But if the Preſentee have been inſtituted and inducted, the King 
King v. Bi- cannot take Advantage of his having been corruptly preſented, until he 
Lope, Nor- be removed by Quare impedit ; for although he be in de facto only and 
8 not 4 jure, the Church is full, until he be removed in a judicial Way, 
or reſign. LG Sen: gon its tt e 
Noy 25. 6. A Clerk, who had been preſented corruptly, continued Incumbent 
Winchcomb v. till his Death above thirty Years after; yet it was holden that the King 
| Pullifflm, might preſent, for that as the Church had never been full de jure the 
King's Right of preſenting was not taken away. | 
Lutw. 1090 6. After a Benefice became vacant A, agreed to give B. a Sum of 
| King v. Biſbop Money for procuring C. the Patron to preſent D. The Money was paid, 
of Chichefter and D. being preſented, enjoyed the Living till his Death. Afterwards 
and others. E. to whom the Right of preſenting for the next Turn belonged, pre- 
ſented F. In Quare impedit there was Judgment for the King, although 
neither E. nor F. were privy to the corrupt Contract between A. and B. 
J. By 1. V. & M. cap. 16. par. 2. it is enacted, That after the 
& Death of the Perſon ſimoniack or ſimoniacally promoted, the Offence 
or Contract of Simony ſhall neither in pleading, or in Evidence, be 
alledged, to the Prejudice of any other Patron innocent of Simony, or 
of his Clerk by him preſented, upon Pretence of Lapſe to the Crown; 
unleſs the Perſon ſimoniack or ſimoniacally promoted, or his Patron, 
was convicted of ſuch Offence at the Common Law, or in ſome ec- 
cleſiaſtical Court, in the Life-time of the Perſon ſimoniack or ſimo- 
niacally promoted“ 
8. By the ſame Statute par. 3. it is enacted, © That no Leaſe, really and 
bona fide made by any Perſon ſimoniack or ſimoniacally promoted, for 
good and valuable Conſideration, to any Perſon not being privy unto, 
or having Notice of ſuch Simony, ſhall be impeached or avoided by 
© Reaſon of ſuch Simony, but ſhall be good and effectual in Law.” 
* Page 477 * 9. One Moiety of the Forfeitures for Offences againſt the 31 Eliz. 
cap. 6. is by par. 10. of that Statute given to the Queen her Heirs and 
Succeſſors. | e 


4 


2. By other Perſons. 


31 Eliz. e. 6. 10. If any Perſon have been corruptly inſtituted, the Benefice becomes 

par. 6. void; and the Perſon, in whom the Right of preſenting is, may preſent 
thereunto, in ſuch Sort as if the Perſon ſo inſtituted had been dead. 

| | | | 11. No 
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11. No Title to preſent by Lapſe can accrue upon any Avoidance 31 Eliz, c. 6. 
mentioned in the 31 Eliz. cap. 6. until ſix Months are expired after par. 7. 
Notice has been given of ſuch Avoidance by the-Ordinary to the Patron. 

12. This Proviſion of the Statute is agreeable to the Canon Law, by Dyer 293. 
which Lapſe cannot run againſt the Patron, until Notice has been given 
him by the Ordinary that the Church is void.” | 


* 


13. If two claim the Right of Preſentation to a vacant Benefice, and 2 Rol. Abr. 
the Ordinary be not named in a Quare impedit brought to determine the 365. Abet of 
Right, it ſhall, if a Judgment be not obtained within fix Months after dy v. Bijbop 
Notice given that the Benefice is void, lapſe to the Ordinary,  _ 27 . 

14. By a Judgment in Quare impedit the Incumbent is ſo removed, 1Rol Rep 62. 
that the Patron who recovers may preſent, although there be no Sentence 
of Deprivation : But the Clerk, againſt whom the Judgment is obtain- 
ed, continues Incumbent de facto until ſuch Preſentation be made.) K 80 

15. One Moiety of the Forfeitures, for having been guilty of Offences 31 Eliz. e. 6. 
againſt the 31 Eliz. cap. 6. is by par. 10 of that Statute given to the par. 10. 
given to the Perſon who will ſue for the ſame. | F 
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(H) Of the Juriſdiction of Spiritual Courts 
5 | in Simon. 5 
1. (QOME have been of Opinion, and amongſt theſe is the learned (a) (4) Cod. 839; 
5 8 Author of the Codex, that only Spiritual Courts had before the 840. 
Statute a Power to puniſh Simony : But if (6) as it has been already (3) Ante page 
obſerved, Simony is an Offence at the Common Law, there can be little 46656. 
Doubt of its having been always puniſhable in Temporal Courts. tt 
may be true in Fact, that it was for the moſt Part, or perhaps altoge- 
ther, proceeded againſt in the Spiritual Courts. As the Intereſt of Re- 
ligion is by this Offence ſtruck at in a more remarkable Manner, this is 
not to be wondered at; and the leſs, if it be conſidered, that in Times 
antecedent to the Statute, Spiritual Courts did, in ſome Caſes, wherein 
there was a concurrent Juriſdiction, encroach upon, and in others en- 
tirely ſwallow up, the Juriſdiction of the Temporal. Although then it 
cannot at this Time be made appear, that Temporal Courts did hereto- 
fore exerciſe any Juriſdiction in Simony, it does by no Means neceſſarily 
follow, that they had none. i oy ED 
* 2, By the Statute a Power is reſerved to Spiritual Courts of inflit- Page 478 
ing ſuch Puniſhments, Pains and Penalties, in all the Caſes therein men- 31 Eliz, c. 6. 
| tioned, as by the Laws Eccleſiaſtical could before the making thereof be par. 9. 
inflicted. V | ; | 
3. It has been holden, that the Sentence of a Spiritual Court in Si- Cro.Eliz.788, 
mony, it being a Matter properly triable there, is to be taken to be true, Baker v. 
although it do in its Conſequence diveſt the Incumbent of his Freehold, $92**- 
4. If a Man have been acquitted upon a Charge of Simony in a Tem- Comb. 73. 
poral Court, a Spiritual Court may re-examine the Matter. | Boyle v. 557. 
5. Upon a Motion for a Prohibition to a Suit in a Spiritual Court for Cro. Eliz.64 2. 
Tithes, upon the Ground, that the Incumbent being a Simoniack had no Rv v. Meant. 
Right thereto; it was holden, that a Prohibition does not lie; and by worth, 
the Court: Simony may be more aptly tried in the Spiritual Court. 
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(I) Of Ew Pleadſigs i in an aun upon xt 
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1 HE Poſſeſſion of a Benekice, to hich an lBebmpest has been 
ſimoniacally promoted, may be recovered by an Aſſiſe of Darreiy 
Preſentment or by an Action of Quare Impedit... The latter is uſually pre- 
ferred; becauſe, beſides being a ſhorter Way of Proceeding, the Right of 
Preſentation as well 1 the Right of Advowſon i is thereby recoverahle. 

Vaugh. 57. 2. It is not enough, to alledge in the Declaration in an Action of Quare 

King v. Biſhop im dit that the Plaintiff, or the Perſon under whom he claims, is ſeiſed 

A 1 of the Advowſon; but a Preſentation muſt be alledg ed by him or ſome 

ne 0002» Batik under whoa he claims; for unleſs a; paſt 1 AUST th has been 
joined to the Title, it does not appear that the Right of Preſentation, is 
now in the Plaintiff, 

Lutw. 1090. g. The Declaration, in an Action of Quare impedit 1 upon the Statute, is 
good, although there be ng Recital of the Statute: But it was formerly 
the Practice, and it is as well to recite it. 

Cro.Eliz.788, 4. Nor is Here _ E oh in "rung ne Statute; ; a Miſrecital not 

Baker v. Sg fatal. - ; 95 5 Z 

Rogers. — 

Comb. 108. 5. It is not enough, to aver in the Dediabation i in an Action of Quart 

Betrsv, Lowe. impedit upon the Statute, that the Incumbent is a Simoniack : But as che 
Word Simony is not in the Statute, ſome finioniaca] Act, Which Tings 

| him within it, | muſt be ſhewn. 
Rep, 26. 6. At the Common Law the Patron muſt be l in a Writ of Quare 
all's Caſe. impedit, for as the Incumbent could not alledge any Thing which con- 
3Lev. 16. cerned the Right of Patronage, it would be unreaſonable, to name only 
a Perſon who could not defend the Right of Patronage: But as the In- 
cumbent is by the 25 Edw. 3. cap. 7. enabled to plead his Patron's 
Right of Patronage in e e. of his Incumbency, it is not now neceſ- 
ſary to name the Patron, unleſs his Right of Inheritance will be affected 
| by. the Judgment, 

page 49 7. An Incumbent cannot plead his Patron 8 Right of ae was 

Rep. 26. out ſhewing 'that he is Parſon Imparſonee of. the aha aj ape of his 
Is Caſe, Patron. 

Bid. 8. An Incumbent is not Parſon Imparſonee 45 0 the King, unleſs 
be have been admitted, inſtituted and inducted; but Admiſſion and Inſti- 
tution will make him ſo as againſt any other Perſon, 

9. At the Common Law the Ordinary could only plead, chat he dock 
1 claim as Ordinary ;z but ſince the Statute of 26 Ed. 3. cap. 7. he 
may plead a Title in himſelf by Lapſe, or that the Right of Patronage 

00 is in him. 

Hob. 163. 10. If Ne difturba Pas, which is in Effect the nad] e be pleaded 

Relt and an- in an Action of Quare impedit, it amounts to a: Confeſſion of the Right 

ether v. the of Patronage, and only defends the Wrong with which the Defendant is 

Fido, charged; and conſequently the Plaintiff may pray immediately a Writ to 

the Ordinary, or he may proceed i in the nen in order 0 recover Da- 
t for enn Diturbancs. 285 1 : 
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LANDER is the Publiſhing of Words, in Writing or by Speak: 
ing; by reaſon of which the Perſon, to whom they relate, be- 
comes liable to ſuffer ſome corporal Puniftiment, or to ſuſtain 

%%% Damage... oo TEEN £ 18 

It is no Excuſe in foro Conſcientiæ, that the flanderous Words which 
have been ſpoken or written are true; although the Law does, in Com- 

paſſion to Mens Infirmities, allow it to be a Juſtification in an Action for 

Words, that they are true. If a Man have been guilty of any Thing, 
which the Law prohibits, he is liable to anſwer for it in a legal Way; 
but it can anſwer no good Purpolt, for a private Perſon to accuſe him 
thereof; and there is a Degree of Cruelty in ſo doing. To raily a Man 
for a Foible or Failing, if it be done with Humour and in a friendly Way, 
may do him Service, but the publiſhing of a Foible or Failing, which 
can ſerve only to leſſen a Man in the Eſteem of his Neighbours; or to 
make him an Object of Ridicule, ſhould be abſtained from; for, although 
it may not amouat to Slander in the legal Notion of that Word, it muſt 
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create ill Blood. N e 
Slander in Writing has at all Times, and with good Reaſon, been pu- 
niſhed in- a more exemplary Manner than. flanderous Words: For, as it 
has a greater Tendency to provoke Men to Breaches of the Peace, Quar- 
rels and Murthers, it is of much more dangerous Conſequence to So- 
ciety. Words, which are frequently the Effect of a ſuiden Guſt of 
Paſſion, may ſoon. be buried. in Oblivion; but Slander, which is com- 
mitted to Writing, beſides that the Author is actuated by more deliberate 
Malice, is for the moſt Part ſo laſting, as to be ſcarce ever forgiven. 
For written Slander the Party injured may proceed againſt the Author 
by Indictment or Information, it being conſidered as a publick Offence z 
he may likewiſe proceed by an Action upon the Caſe for the Damage 
ſuſtained; and: he may in ſome Caſes inſtitute a Suit in a Spiritual 
Caurt. : | ed 3 : 

Peers and the great Men of the Realm, beſides theſe Methods of Re- 
dreſs, have another by an Action of Scandalum Magnatum, which is pe- 
culiar to themſelves. 12 I 

If the Slander be by Words ſpoken, there is in the general no other 
Remedy than by an Action upon the Caſe or a Suit in a Spiritual Court; 
yet, in certain Caſes, the Speaker of ſlanderous Words may be proceed- 
ed againſt as a Criminal. For Inſtance, if the Words be a Slander upon 
the State, as ſaying the Coin is abafed by Authority, or | faying any 

Thing whereby the State may be prejudiced : or if they be a Slander 
which it more particularly concerns the Publick to prevent, as ſpeaking 
any Thing ſlanderous to a Juſtice of Peace in the Execution of his Office, 
the Slanderer may be proceeded againſt by Indictment or Information. 
The criminal Methods of proceeding againſt a Slanderer having been 
treated of under the Titles — and nformation, and the Method 


of proceeding by Action of Scandalum Magnatum ® under its proper Title, Page 481 
it only remains to conſider that Sort of Slander, for which the Remedy 
is by an Action upon the Caſe or * 5 Suit in a Spiritual Court. 


* 


Vor. IV. 


— 


For 


3 


2 7 — . " — 3 — — — 8 — — — 
2 y 2 1 * 5 « 3 9 OP ·˙—— 
: „ . — — — — r —— * 
: 8 : © . ———— —— — ST ev pit. — — - ; 
Y > F p ST en tb ae * 6 „ Apt - r , . 7 a _ *, a L k Jer — * - * ant — 3 — — 25 — 
>. 2 : 1 F<; ws, 4 : 2 > r > , 12 ——— = y = : ae 
I Y Ie apt ET. Tie S 4 > 8 A I Re ** — — 4 e _ — — — wo ITS 5 8 l N een - * A 
— 3 22 4 a. — - ;0 SPI * S 22 n 2 CCT MET Pg Wr * . * — — — I 8 my 
3 G4 Pens x — . — r 2 e ain _ — 2 * Y b ed 2 PY agent? * 7 * ah, 4 . Q - . 
7 *. 3 . 2 : 7 4 TY * 4 = — wor! P + => vv 8 7 
— — bs worm 3 1 Ms” _ To — Fenn 2 oO ERECTOR EET 1-3 er * p r — — * 9 — — 
— — . 8 wah dt" * n — 2 2 — 
E 5 


9 n 
2 RIDE 74 * 


4 eee et 
— — 
r 


K ES 


we 


> 5-3 — 8 . 7 
e 
2 * * 


PS 2 
23 = 


EE Monde" jen 

©. XI. A*. 1 
. 
bn E 


— eee 
* — * SG 
D n 
oy ** "I, 2 —_— * ” = 


Slander, 


. 
- 1 992214 . ” 
— 1 1 * * os — 2 


2 —*² 0Vv— 
wy 


*Page 481 For = better underſtanding whereof it will be proper to conſider, 


4) In what Cafes, an Anton for Cows does in the ge- 
neral lie, 
(B) What Wows are in themſelves atfonable. 


7. Words which: import the * of a Crime, , 
| 8 / Tren. 


2. Of Murder. 
3. . | | 
+4 Of F Forgerx. 8 


Fo 2. Words which port the Charge of having a contagious 
'Diftemper. 
3. Words which are diſgraceful to a Perſon in an Office, 


1. To a Perſon in a judicial Office. 
2. to a Perſon i in an Office of Truſt. 


r +: oh Words which are difgraceful to a Parſon of a Profeſion of 
, diene, 
1. E a Cler gynan. 
2. S275 . 
3. To a Barrifter or an Attorney at Ls 
. eee e 
5. To a Tradeſman. | 


(o) Some Mots which become aftionable by reaſon ofthe 
Damage received from them. @ 


(D) Certain Circumſtances which are to be regarded fn the 
Conſtruttion of Cows. 


1. The Time when the Words were publiſhed, 
2. The Place where the Words were publiſhed. 
3. The Language the Words were publiſhed in. 

4. The Occaſion of publiſhing the Words. 
. The Intention in publiſhing the Words, 


4 09 In what Calos, Slanderous Wozds publithed in a 
Conrſe of Juſtice-areattionable. 


(F) In what Kant, n in the paſt oz future Tenſe are 
' affonabl, 
| - ©) bow 


— 


\ 


_ 


2. B/ an Averment. J $16 


(NM) In what Caſes, adjertve Wows are afonable. 15 
(N) In what Caſes, Wozds which import only an Intent | 


0 In what Caſes, artſonable Wozds are rendered not 


00 1 Þow far Glos muſt be Le in oper. to render. 
them acdtionable. | 


(H) How far ops muſt be tertain, in ower to render 
them aſtionable. 4: 


_* (1) By what Means the cant of Certalnty, dagen to Page 482 
tender Wa oꝛds atfonable, may be HOPS. 4b 


| 1. By the Intention of the Wk ; 


(50 In what Cales, vo voubttul Wozws a are to be conſtrue in 
mitiori ſenſu. £ 155 


(I) In what Cates, -doabtful Words are not ta be conſtred 
in mitiori ſenſu, 


are aftfonable. 


(0) In what Caſes, Disjuntive 02 Copulattve Wows | 
are actionable. 


ch) In what Caſes, an Action does not 55 by Reaſon of - 
Repugnancy fn the TWows. 
a Jn what. Caſes, an Action lies fo; repeating cache 
which were pt d by another Perſan. 2 —— 


© xctlonable ; oz Wows not actionable ate rendered ar: 
.. tionable, by ſubſequent Wozps. 


0 Of the Pleavings in an Action to eros 
1. In che general, - 2240 ad i . 


2. In what Caſes, be an Adds? is 3 
3» In what Caſes, be a Colloquium is neceſſar x. 
4. What is the Uſe of an Inuendo. e 


e het mor Þ be Lene in 1 uſtification of Words. 


© In what Kinds of Slanderous Wozs Spiritual 
Coutts hade Juriſbictilon. 

09, In what Caſes, a Vanden lies * a ut in a 
SDytritual Caurt fo2 eds. 


ere adionable Words are coupled with Words. mhich 


are a Spiritual Defamation, . 


2. Where a Temporal Damage bas bias Nivel bm 
Words, which are à Spiritual Defamation. 
3. Where the Words, which are a Spiritual ba 


aug 2 Change of an Offence * | a Rparitnal .. 
Ourt. 
(4) In. 
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w In what teten e an a Action. 10 das vor 
in the general lie. 3 

N N AA apon the Caſe ies for che publiſhing of any Wards, by 
| reaſon of which the Perſon to whoth they relate does receive 
any Damage; but it is not always neceſſary to ſhew the Damage re- 
ceived. The Diſtinction is, that where the natural Conſequence of the 

Words is a Damage; as if they i import a Charge of having been guilty 
of a Crime or of having a contagious Diſtemper ; or if they are preju- 
* Page 483 Uicial 'taia Perſon in an Office, or to a Perſon of a Profeſſion or 
Trade, they are in themſelves actionable: In other Caſes, the Party, 
who brings an Action for Wos, muſt ſhew the Damage which | was re- 

| | ceived from them,” 
4 Rep. 14. 2. It makes no Difference, baker the Slander be publiſhed in Writ. 
Buckley v. ing or Print, or by Speaking; for, although the Party injured may, where 
1 ou 8. it is in Writing or Print, this being a publick Offence, pr roceed in a Eri- 
. minal Way againſt the Author, he is not thereby precluded, "ou obtain- 
ing Satisfaction by an Action for the Injury to himſelf. 


2 Ventr. 28, 3. The writing of ſlanderous Words in a Private Letter to a \ third Per- 


Lake 22 ſon is a Publication of the Words. 


zRol. Abr. 34. 7. If the Words be only a Spiritual Defamation an Aion Joes not whe ; 


Matthew v. che Remedy being by a Suit in a Spiritual Court. 
Croſe. 
4 Co. 20. Cre. Jac: 313. 1 


2 Rep. 17, 5. But if a Tempenft Win have been aa in Words, which 
2 2 are a Spiritual Defamation, or if ſuch Words are coupled with others 
Ds which, are actionable, a Prohibition. lies, to a Suit in a Spiritual Court 
Comb. 138, forthe Words. It would be vexatious, if the Publiſher of ſuch Words 
392. could be proceeded againſt both in a Temporal and Spiritual Court; 
Sid. 214. and, as only a Temporal Court can make the injured Party Satisfaction 
| for the Damage ſuſtained, the Proceeding in a Spiritual Court being pro 
ſalute anime * it is not e that he * e in . 
Courts. den oo 1 
renn 1H. Oh CHI ORG IC eEbih t# 7 


A ith. 
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00 eathat Wiozds a are in n themletves actionable 
I. Words which import the Gs of a Crime. | 


1. KS no greater lojury cin be done to 4 Perſon, chan to accuſe 
A him of a Crime, for which he may be brought into Danger of 
ſuffering corporal, Puniſhment, Words which import ſuch Accuſation 


Have always," and with the higheſt Reaſon, ſtood fit me Liſt of thoſe 
which are in themſelyes ene 
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Elliot. | 
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3. So it does for publiſhing theſe Words, He is an Enemy to the State; Or. Elia. 602 


for they are a very great Slander, if not a Charge of Treaſon. + Chartery, 


| Pieter. 
4. So it does for publiſhing theſe Words, be did Treaſon in the Low 1 Rol. Abr. 63. 

Countries z becauſe a Perſon may be tried and puniſhed in England for be "OF: 

Treaſon in the Law Countries. © 7 ., 3ST 8.6.4 
5. It is ſaid that an Action lies for publiſhing theſe Words of J. S. He Salk. 696. 


- 


is @ Jacobite, and is for bringing in the Prince of Wales and Popery, to the How v. Print. 


deſtroying of our Nation, becauſe they import a Charge of evil Principles , _ 
6. In another Report of the ſame Cie, theſe Words are ſaid to be Ld. Raym. 
actionable, if publiſhed of a Perſon in an Office; but it is not ſaid that 812. 
they are ſo, when publiſhed of a private Perſon,  . 5 5 | 
* 5. The Doctrine of the Report of this Caſe in Salkeld is recognized * Page 484 
in a ſubſequent Caſe, in which it is laid down, that an Action lies for pub- 8 Mod: 283. 


liſhing the following Words of any Perſon, He bas the Pretender's Piflure Fry v. Gru. 


in bis Room, and I ſaw him drink his Health. And be ſaid be had a Right * © 
to the Crown redone oberg Mn ; 


/ U 


2. Of Murder. 


8. An Action lies for ſaying to J. N. thou Baſt killed a Man; for, al- — 


though no particular Man be named, this is a great Slander. yo = Tok 
xi | | FTC an or Ry  - ooE 
9. So it does for ſaying, you bave killed the Servant of J. S. or you have Cro. Jac. 424. 
folen the Horſe of J. S. although it be not ſhewn that J. &. had a Servant oo v. 
or a Horſe; for, until the contrary be ſhewn, this ſhall be intended, es ae 
10. It was heretofore holden, that an Action did not lie for publiſhing 1 Ventr. 117. 
Words, which import a Charge of Murder, without an Averment, that _ 
the Perſon ſaid to be murdered is dead; but the later and better Opinion — a0 
is, that the Perſon ſhall be intended to be dead, unleſs it appear in the Sid. 53. 
Pleadings, that he is alive. r ram A C41 I i) le 
ee | £9 N 8323. 


11. No Action lies, for publiſhing theſe Words of J. S. be is forſworn, 4 Rep. 15. 
unleſs it be added, in a judicial Proceeding, but it does for publiſhing wag Ve 
theſe Words, be is perjured ; for theſe Words ſhall be intended to mean, os 


B 2 Bulſtr. 1 60. 
that he is forſworn in a judicial Proceeding. | | 3lnft, 166. 


12. Eccleſiaſtical Courts are not mentioned in the Statute of the ;th Cro. Eliz. 609. 
of Eliz. againſt Perjury; yet it has been holden, that an Action lies for 2 Vo 
publiſhing theſe Words of J. S. be is forſworn in an Eccleſiaſtical Court. 2 

13. An Action lies for publiſhing theſe Words of J. S. be was forſworn 3 Lev. 166. 
before a Fuſtice of Peace; for this Offence, if not within the Words, is b v. 
certainly within the Purview of the Statute. | . 

14. An Action will lie for publiſhing Words, which import a Charge Rol. Abr. 39. 
of Perjury, although it be not a Perjury within the Statute; for Perjury v. 
is an Offence puniſhable at the Common Law. 5 1 1 1 


15. No AQton lies, for publiſhing theſe Words of J. S. be has forfivorn 1Rol.Abr. 39. 


bimſelf in Leake Court, without ſhewing that this is a Court which could Lawe v. 
compel the taking of an Oath. Bennett, 


vor. IV. 6 Q N 16, Nor 


3 Inft, 166. 
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Al. Abr g. 16 Nor does an Adio lie for fay ajing. to 7 * thau een be. 
ots 


Kebk v. Faye. fore the Biſhop of Norwich ; becabſe it dots not appear to have been before 
? him in his Cqurt, and it ſhall not be intended, that it was. 

1 se. 17. An Action does not lie for j bl / theſe Words of 7. 5. . both 
2 Aale dyahe 'Eoitenct and Untruths in bis ta 4 Bill in Cbantery; for, 
. 1 0 as ſome Thipgs io a Bill in Chancery re 1 material to What is in Diſ- 
3 In 8 bot IR i it is. ne, erjuty, Athouge: ſuch Things ate 
gs nor truly anfwere 
4 Rep. 16, 19. 0 Action ließ for eat theſe Wards of J. 8. be i is detected 3 
. ve. : Perjury,, for a Mani Who is not gil To a Crime N be detected ʒ and 


it may be faid of every Mar cn Bl 0 ay bop thera is 
Cro.Car. 168. hs di for 3 1 455 


Y ; 


18 fax an A Neben We por 955 for publiſhing 
Er 4 Keg import a C ge 6f 8 Subornalion of P etjury, unleſs. it 1 
Bias averred, 


was committed; for that the biring of a Man 
. 3k 2 to commit in no Offence, ualeſs the Perjury have been 
committed. 


* Page 485 20. But in ok Report of the ſame Caſe, fark it appears to be the 
Cro. Jac. 158. ſame although reported as of a different Tear; it is ſaid to have been 
Harris v. holden, that ſuch Words which are a great Imputation, are actionable, 


— 0 * * it be not Bledged, that the Perjury was committed. 3 


Rol. Abr. 41. 21. The D6atine of the Taft B pere was * nr 
kan ale, in a Caſe ſome Years after; it being there holden, that an Action lies for 


M. 2 publithiag rhef os of A. be gave 10 l. to B. for for ſearing bimſel 
= *; a1. | e Caſe * chat it ſhall be intended CI 
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2. An Aion * for pablifing” any Words, which import the 


RE (an 5 3 2h. of ſuch Forgery, as is within the Meaning of any Statute againſt | 


this Offence. 


Rol. Abr. 66. 23: So it does for charging a Man with Forgery, although it be not 
Pudlo „. ſuch Forgery as is within the Meaning of any Statute againſt this Of- 


Pudſey. Wan F . bong repos at a Common Law. 
1 Rol. Abr. 6 5. | 


Garbut Vo Bull, 


3 r 45 24. But no Adden les forpubliſhin wet Words of £5 8. be bath forged 


„ tbe Hand of J. N. for, unleſs it had been ſaid, to what Deed, Inſtrument, 


or Writing, the Hand was forged, thefe Words are too general to import 


the Charge of ſuch Fe . as is HamNebie under any Scatuse or at the 
: Conn Lay. | 1 


* 


5. Of Theft: 


* 114 . 28. An * does as well lie for calling a Man Thief, as for ** 

— ing him with having been guilty of a particular Larceny. 
er f 

Stra. 142. 6. After a Verdi for the Plaintiff, in an. ARon for publiſh- 

Morgan v. ing theſe Words of him, H. is 4 Thief of every Thing ; it was ſaid, in 

Williams. order to arreſt Judgment, that a 'Perſon cannot be a Thief of every 

Thing, the ſtealing of Trees growing not being. a "Larceny, Judg- 

ment was given for the Plaintiff ; and by the Court: It muſt be intended, 

that N pot & Charge © of ſtealing every Thing of which the 


Plaintiff 


8 aner. 


Py EINE 


— — eng 


Phintif ode be a thief; Wen as m_ Work include every 9 Thing 
ey be ſtolen, they | muſt intend a ftraling of that which it is is Felony | 
to ſtea / 
27. As the taking and catryi away of 4 Thin hene to the 109. 
Realty is not a Larceny, an T ihe in the geren le lie for Pup- * 1 
. 04 which charge the Stealing of ſuch T 
; Agreeably hereto it has been determined, che M not 20lionäbſe Sid. 104. 
to e theſe Words of J. S. be ſtole the Shutters of Windetos; But Hall v. Hom: 
if the Words had been, be Hole th! " Shufters off my Wind: , an Aalen 9 
would have lain. 
209. Arcording to ſome od Caſes no Aken did liv for Sabel 8 
Words, which import the Charge of ſtealing Trees g x, Of of Lea Lead % F 39. 
fixed to a N nga theſe PR are ia 1595 „ ' Manſy. 
in 0264-59, Hb. Ye. 
nA Cro. Jae. 114, 674. 3 lat > oh 


30. And although it be at this Day — to charge a Man with 
—.— been guilty of cutting down Trees, or of ſtealing Lead fixed td a 
Houſe, this, which is occaſioned by Statutes made for puniſhing thafe © 
Offences, ſince thoſe Caſes were determined, does by no Means impeach 
their Authority; the TIC « on which they are founded 6 | 
Law. 
31. It has been hokden that no \"ARics does lie For ubliſhing theſe Hot 36. 
Words, I charge J. S. with Felony, for taking Maney out my Pocket be Aaſer v. 
cauſe the Words do not neceſſarily imply a felonious Taking. Tees. 
32. And in another Caſe it been holden, that no Action does lie 2 Lev. 31. 
for publiſhing theſe Words of J. 8. He is a Pickpocket, be 6 picked my Pocket > Walk v. 
of my Money; for, as it does not appear that the takitig was felonious, 1 Vente. 413 
this might be only a Treſpaſs. + 
33. But in another Caſe it is laid -dowp, that an Action does lie for Ld. Raym. 
publiſhing theſe Words, I charge J. S. with Felony in taking my Money 959. Baker 
out of my Pocket; becauſe ir ſhall be intended, that the Taking was 72 TO.” 
nioas,' and the Caſe * of Moſer v.. Thompſon, upon the Authority of which * Page 486 
the Caſe of Walls v. Ap was probavly: eee. is in this Caſe 
Ae to be Lam. 
34. An Action lies for any Words, which amount to the Charge of 1Rol. Abr. 43. 
petty Larceny : For, befides that the Party guilty of this Offence incurs Carter v. 
a Forfeiture of all his Goods, he is liable to ſuffer the Puniſhment of IC | 
Whipping or to bs cadipered. ie 5 tg | . 


6. of another Crime. 


33. It is e io ; publiſh theſe Words of 7. 8. be did Jars 4 Barn « is 20. 
with Corn in it, or a Barn that was Parcel of a Manfion-bouſe ; the burning Barhan's 
of ſuch Barn being g Felony. Caſe, | 

36. An Action lies for publiſhing theſe Words of J. N. he barboured Cro. . 300. 
Fe Son knowing bim to be a Romiſh Prieft ; the dong of this You a _ v. 

elony. | 
37. No Action lies for publiſhing theſe Words of a Perſon, except he 2 Ventr. 265. 
be in an Office, be is a Papiſt ; but it does for Wig theſe Words, Falter v. 
be goes to Maſs, for tis 42 him liable to ſuffer corporal Puniſnment. Mitchell. 


Goods knowing them to be flolen ; becauſe a Receiver of ſuch Goods Da v. 
was not an W unleſs he had aided or comforted the Thief. ow. _— 


39. 'Bar 


þ 1 Heretofore no Action lay for publiſhing theſe Words, He received 1 Rol. Abr. 68. 
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3 W. & M. 309. But there can be no Doubt of ſuch Words being at this Day ac. 
c. 9. tionable; for Receivers of ſtolen Goods, knowing them to be ſtolen, are 
48. 1. c. 11. hy one Statute declared to be Acceſſaries after the Fact, and by another 
** are liable to be tranſported for fourteen Tears. gh 
" , 40, The Books abound with Caſes of Actions for Words, which charge 
the having been guilty of ſuch Acts of Conjuration, Witchcraft and Deal- 
ing with evil or wicked Spirits, as were within the Meaning of the 1 Jac, 
A > OP; 11. om or enter uo. A 1 64 
9 G. 2. c. 5. 08 Theſe Offences being put an End to by the Repeal of that Statute, 
ſuch Actions would conſequently have been at an End ; but, to remoye 
all Doubt, it is expreſly provided by the repealing Statute, that no Suit 
ſhall be commenced againſt a Perſon, for charging another with any of 
/ i hs 1 
4 Rep. 17. 42. It is laid down, that an Action lies for publiſhing theſe Words of 
Au Davies a Woman, She has bad a Baſtard. | 


2 — — —— ĩ 
— — 


—_—_—. 


5 


Caſe. 1 | 
Salk. 694, 43. But this Caſe has been denied to be Law; and it has been holden, 
696 that no Action lies for publiſhing theſe Words, except it be averred, 


Rol. Abr. 38. that the Baſtard has been chargeable to a Pariſh; for, unleſs, it have been 
ſo,” the Mother of a Baſtard is not liable to Impriſonment, under the 
18 Eliz. c Y . ty 1 L | F 
Cro. Car. 436. 44. No Action lies for publiſhing theſe Words of J. S. He is the re- 
Salter v, puted Father of a Baſtard, except it be averred, that the Baſtard has been 
N chargeable to a Pariſh; for, unleſs it have been ſo, the reputed Father 
e Baſtard is not liable to Puniſhment under the 18 Eliz. cap. 3. 
1Rol.Abr.36. - 45. An Action does not in the general lie for calling a Woman Whore, 
Haſſell v. this being only a Spiritual Defamation: But it lies in London, Whores 


Cooper. ' heing b | iry 1 | 

bow WY being by the Cuſtom of that City liable to be carted. Bt 

Lutw. 1042. 46. It has been holden, that no Word tantamount to the Word 

Houblon v. Whore is within the Cuſtom of the City of London; and conſequently, 
Miller. * © thatno Action lies except the Word Whore be made uſe of. 

Str.555. Cook 47. But this Caſe is not now Law; it having been ſince holden, that 
v. Ming. fell. an Action lies in London for calling a Woman Strumpet. | 
Stra. 471. 48. It has been holden likewiſe, that in London it is actionable to call 

FVicarsv, a Woman's Huſband Cuckold; for that, as this is tantamount to the call- 

rs ” 5 ing df her Vbore, it is within the Cuſtom of that Ciry., 2 

Page 487 49. It is not aftionable to call a Woman a Baud; this being only a 

Cro. Car. 229. Spiritual Defamation. | | 14, 
Holling ſhead's Caſe. b. 261. 


1 Rol. Abr. 44. 50. But it is actionable to charge any Perſon with keeping a Bawdy- 
Jurnam v. houſe; becauſe keeping a Bawdy-houſe is an Offence puniſhable at the 


261. 


1 Rol. Abr. 62. 1. An Action lies for publiſhing theſe Words of a Brewer, bis Beer is 
Lee v. Strad-. unwboleſome; for a Brewer that ſells unwholeſome Beer is puniſhable; 
wick. and it ſhall be intended to mean the Beer which he ſells. 

Owen 150. 2. It is actionable to charge a Perſon with having been guilty of a 

— Cudlingtony. Crime, of which he has upon a Trial been acquitted. 

Hob. 81. 353. An Action lies for charging a Man with having been guilty of a 
282 v. Crime, of which he has been convicted and afterwards pardoned ; for 
Valin. the Pardon takes away the Guilt as well as the Puniſhment. 


64. I 


we 3 — r N 
EY 


_ Slander, 


rr a * 2 Fl = ith. — 
P B44 . 


84. It has been . that no Action lies for publiſhing theſe Words 2 Show. 32. 


of J. S. he is a Regrator ; becauſe the. Offence of regrating does not ren- Scoble v. Lee, 


der a Perſon lable ro the Loſs of Life or Limb. 
It has likewiſe been holden, that an Action does not lie for Salk; 


oblithink theſe Words of J. S. he has ſtolen my Lord Shaftſbury's Deer; Tura 
becauſe the Puniſhment for this Offence is only Impriſonment. And by 4: 


Holt Ch. J. An Action does not he for publiſhing Words, whereby a 1 326i, 


Perſon is charged with having been guilty of an Offence, unleſs the Pu- 

niſhment for the Offence be of an in amous wag for he may be fined: 

and impriſoned for a Treſpaſs, © 
56. The firſt of theſe Caſes is not Law, or at leaſt not in the Lavievde 

| ele laid down; for by the 5 Ed. 6. cap. 14. a Regrator is liable to be 

ſet in the Pillory for the third Offentez and it is contrary to the Tenor 
of many Caſes, of equally good Authority with this, to ſay, that only 
Words importing the Charge of a Crime, which my be en with 
the Loſs of Life or Limb, are actionable. N 
57. And the latter Caſe does not ſeem to be E for by a Statute ;W.& v M. 
many Years antecedent thereto it js ordained, that a Perſon guilty of ©: 10. 
ſtealing Deer ſhall, in Default of paying the Penalty of 30 l. be ſet in the 
Wo 

58 But taking the Puniſhment for feeling Deer to have been, at he 
Time this Caſe was determined, only Impriſonment, the Caſe does not 
appear to be Law; in as much as it does not coincide with the Principle 
on which Actions for Words in themſelves actionable are founded; which 
is, that Words, which imply a Damage, are in themſelves actionabie; and, 
ſurely, to charge a Perſon with having been guilty of an Offence; for 
which he may be impriſoned, does imply a Damage, for which he ought 
to have Satisfaction. | 

59. The Doctrine of this Caſe is moteover contrary to what is laid 
down in the three hw ke. Cafes, and in many others 1 ich might be 
mentioned. gs | 
60. In one of theſe it is laid down, that an Action lies for eny Words Freem. = 
which import the Charge of 0 Crime, for which the Petſon charged may Mayne v. 
be indifted. _ Diggle. 

61. In another it is laid down, that an Action lies, for charging a Wo- Salk. 694, 
man with being the Mother of a Baſtard, in cafe the Baſtard has been 696. 
chargeable to a Pariſh z becauſe ſhe 1 is liable to o ſufferlmpriſcnment, under 1 Rol. Abr. 33. 
the 18 Eliz. cap. 3 
62. In the Ader it is laid down, that an | Adtion lies for any Words, 2 Ventr. 266, 
by reaſon of which the Perſon of whom they are publiſhed may be im- Valdes v. 
priſoned. Mitchell. 

* 63. No Action lies * publiſhing theſe Words of J. S. he is a Rogue, * Page 488 


à Villain, or a Varlet; for theſe, and Words of the lire Kind, are to be 


4 Rep. 15, 
conſidered as Words of Heat. . | Stanbope 5 


Blitb. Str. 304. 


64. But an Action lies for publiſhing theſe Words of 7. 5. be is a Rol. Abr. 43. 


Rogue of Record; for a Perſon cannot be a Rogue of Record, unleſs he £4 v. 


ſtand convicted upon Record. Mawdit.. 
65. No Action lies for publiſhing theſe Words of J. S. be is a cozen- Cro Jac. 427. 
| ing Knave. ; | robe v. 
66. So none lies tar publiſhing theſe Words, he is 8 ſeurvy Fellow, 1 Rel Abr 43. 
er uv. 
\ ICE: Athinjan. 
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Slander. 


_ 


OMP 


2. Words which import the Charge of having a contagious 
#50 | EO . Diſtemper. W | . Ag 


67. Man being formed for Society, and ſtanding in almoſt conſtant 

need of the Advice, Comfort and Aſſiſtance, of his fellow Creatures, it 

is highly reaſonable, that any Words, which import the Charge of hav- 

ing a contagious Diſtemper, ſhould' be in themſelves actionable; becauſe 

all prudent Perſons will avoid the Company of a Perſon having ſuch 
Diſtemper. [CC 9 3 

68. It makes no Difference, whether the Diſtemper be owing to the Vi- 

ſitation of God, to Accident, or to the Indiſcretion of the Party therewith 

afflicted; for in every one of the Caſes, the being avoided, from whence 

the Damage ariſes, is the Conſequence. | | | 

Oro. Jac. 144 69. An Action lies for publiſhing theſe Words of J. S. be is @ Leper. 


— 


Taylor v. | 
Perkins. 1 Rol. Abr. 44. 


Milner v. 

Reeve. | | R BE | 
12 Mod. 248. 71. So it does for calling a Woman pockey Whore. 
V. Bit feld v. Y 3, > FO 

Powell. 


1Rol.Abr.43, 70. So it does for publiſhing theſe Words, be has the great Pox. 


3. Words which are diſgraceful to a Perſon in an Office. 


72. As any Words publiſhed of a Perſon, who is in the Enjoyment of 
an Office of Honour, Profit or Truſt, which import a Charge of Unfit- 
neſs to diſcharge the Duty of the Office, muſt be prejudicial to that Per- 

ſon; ſuch Words are in themſelves actionable. ; 

Salk. 695. 73. If a Perſon be in an Office of Profit, Words which, import a 

Horb v. Prym. Charge of Inability, are as well actionable as thoſe which imply a Want 

1 6 of Integrity; but if the Office be an Office of Honour, no Action lies, 

wos! unleſs the Import of the Words be a Charge of Want of Integrity; for, 

although a Perſon cannot help his Want of Ability, he may his Want of 
Integrity. . . 

Cto. Jac. 557. 74. Wherever Words in themſelves not actionable become ſo, by be- 

Fleetword v. ing publiſhed of a Perſon in an Office, it muſt appear from the Words 

_ 167, themſelves, or from the Pleadings, that they were publiſhed concerning 

1 Lev. 280. him as an Officer; for the Ground of ſuch Words being actionable is the 
155 Ray m. Prejudice to a Perſon in his Office. 1 

| Rag 618. ; | 5 - 

1. To a Perſon in a judicial Office. 

Hletl. 167. #5. An Action lies for publiſhing theſe Words of a Lord Chief Baron, 


12 v. My Lord Chief Baron cannot bear of one Ear. | 
oor. LS | 5 


| Hob. 140. 76. An Action lies for publiſhing theſe Words of a Juſtice of the 
bag v. Peace, He is a common Barreter. | EE 
obſon. e 8 | 
72. Abe.gg: ; : | | 
Page 489 7. So it does for publiſhing theſe Words, He is a corrupt Man. 
Rol. Abr. 57. | | | | 
Bio of f. ORE v. Worth. 


80 


'Slander. . 


OW 


58. So it does for publiſhing theſe Words, He is a forſworn Juſtice, 1 Lev. 280, 


Carne v. 
| O/ſzocd. 
79. So it does for publiſhing theſe Words, ag is a falſe Jau | bile 358. 
n . right u. 
| 1 Moor hou. 
80. So it does for publiſhing theſe Words, Hei ts but a balf eared Juſtice, Cro. Car. 223. 
be will bear but one Side. : +" v. 
a ridge. 
81. So it does for publiſhing theſe Words, I have often been with bim Cro. Car. 14. 
for Juſtice, but never could get any at his Hand but Injuftice. | e "ki 
82. So it does for publiſhing theſe Words, He did for Malice and Spleen Cro. Jac, 240. 
voy Times wreſt the Law, and pervert Fuſtice to ſerve bis own Turn. 13 v. 
a ings 
8 3. So it does for publiſhing theſe Words, He is a debauched Man, and Rol. They * 
. anm7mMmon 
not fit to be a Fuſtice of Peace. | \- 3: Ding ſaid. 
84. So it FRO for publiſhing theſe Words, gt covereth and hideth Fe- 4 Rep. 16. 
Jonies, and is not n to be a Juſtice ef. Peace. E 1 1 
8 5. So it does for 5 theſe Words, He is 4 Rogue a ; Raſcal, 8 Mod. 250. 
a _ and a Liar. Fn | Alon v. 


Blagrave, Id. Raym. 1 369. 
. 36. But no Action les for -ubliſhing theſe Words of a Juſtice of Salk. 695. 


Peace, He is an Aſs, and à Beetle: headed Jalies 3 becadſe theſe Words Hew v. Prinn. 


8 only Want of Ability. 
87. No Action lies for publiſhing theſe Words of a Juſtice of Peace, Cro.Eliz. 306; 
He is 4 Bloodſucker ; for it cannot be intended, what Blood he ſucked. 2 v. 
Con ſta eo 

88. If the actionable Words publiſhed of a Juſtice of Peace, appear to 1 Lev. 280, 
have been publiſhed concerning his Office of a Juſtice of the Peace, it is Ce v. 
not neceſſary to alledge, that at the Time of publiſhing the Words there Oſgood. 
was a Colloquium concerning his Office, 

89. Wherever Words, for publiſhing of which an Action would lie, Stra. 420, 
are ſpoken to a Juſtice of Peace, when he is in the Execution of the 1158. 
Office of Juſtice of the Peace, the Speaker may be proceeded againſt -? TR. 46,65, 
by Indictment or Information. 


90 In an Action brought by F. S. who had pronounced a Sentence as Cro. Elia 305. 


Judge of a Court of Admiralty, for publiſhing theſe Words, be ſaid 2 v. 
Sentence was given corruptly, it was holden, that the Action lay; although H. 
it was not averred, that the Sentence was given corruptly by J. S. and by 

che Court: It muſt be intended, that the Words were publiſhed of J. S. 
who 8 the Sentence. 5 


2. Toa Perſon i in an Office of Truſt. 


91. An Addion lies for publiſhing theſe Words of a Perſon in a th Hob. 140. 
ps Bl ick Ps He is a common Barretor. | F; * v. 

1 Rol. Abr. 59. 
292. So it does for publiſhing theſe Words of a Commilloner for ex- page 490 
3 1 Witneſſes in a Cauſe in the Court of e He is 4 corrupt Cro. Jac. 65. 
| „ Moor v. 


93. So Feſter. 
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Slander. 


1 Rol. Abr. 56. 93. So it does for abit" thefs Words of ſuch Commilſioper, He 


Moor v. Halb taken Bribes to favour one of the Parties, 
Fofter. \\ 


«1 


__ 


1Rol. Abr. 57. 94. So it does for publiſhing theſe Words of ſuch Commilieer He 
Parker v. Halb altered ibe rid. Prat that were taken. 


Large. 
Rol. Abr. 58. 95. If theſe Words are publiſhed of a Churchwarden, He bath cheated 


Strode v. the Pariſh, an Action lies; for the Words 1 import a Miſbehaviour i In an 
Homer, Office of Truſt. 
Cro. Eliz. 358. 


1 Rol. Abr. I 96. If theſe Words are e poblihöd of the Steward of a Court, He bath 

Fowellw wronged me in bis Court, and hath not performed bis Office according to Law, 

* an Action lies; a Charge of great Miſbehaviour 1 in an Office of Truſt be- 
ing thereby imported. 

Cro. Car. 480. 97. If theſe Words are publiſhed of a Bailiff, or of any Ervakt who 

Seaman v. js to account. for Money received, He is a cozening Knave to the Perſon who 

Bigge. empliys and confides in him, an Action lies; for the Words amount to a 
Slander 1 in an Office of Truſt. | 


| 7 15 1 Ky 
"4 Words which are diſgraceful to a ; Porider of a Profeſſion or 
e 


98. Words in themſelves not aRionable becomb ſo, whenever any 
Perſon is thereby diſgraced in his Profeſſion or Trade; for although it 

may be difficult to prove the ſpecial Damage received from them, nothin 
is more clear, than that ſuch Words have a direct and Certain Tendency, 

to injure the Perſon of whom they are publiſhed. 

2 Saund. 307, 1 in all Actions for Words of this Kind, it muſt appear from 
Stra. 696, the Words themſelves, or from the Pleadings, that at the Time of pub- 
1169. liſhing the Words there was a Colloquium concerning the Profeſſion or 


8 557. Trade of the Perſon of whom they were . 


11 70 a Clergyman. 


All. 63. Dodd 100. 7 Action lies for publiſhing theſe Words of a Clergyman, He is 
v. Robinſon. 4 Druntard; Drunkenneſs being an Offence for which a Clergyman i is 
liable to be deprived of his Preferment. 


3 Lev. 17. 101., So it does for publiſhing theſe WW. He preatheth nothing but 


Cranden v. Lies and Malice in the Pulpit, 
Walden, 8 


1 Rol. Abr. 58. 

Comb. Tu 102. E it does for publiſhing theſe Words, Fe is a 5," and a Dox, 
Pocock v. Naſb. and will never be good till be is three Feet under Ground, I bag rather my Sen 
ſhould make Hay on a Sunday, than go to hear him preach, = 
Stra. 946, 103. So it does for publiſhing theſe Words, He is an old Rogue, and a 


Muſgrave v. contemptible Ss >; and holed and e 2 every os. 
ovey. - 


| 2 J Plyjecian or a Surgeon. 


2 Ventr. 28. 104. If a Barriſter bring an Ag for the ee of Words, 
King v. Lale. which are difgrac ful ty him in his Profeſſion, it muſt be averred, that, at 
| the Time of pu Nig 155 the Words, he was a practiſing Lawyer; for, 
unleſs he were 5 that Time a F Lawyer, he could not be injured 
by the Words. 


3 105, There 


— 


the Words. 
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5 Same 


eh There * de _—_ een oo | the Point z 4 4 
but it, ſeems equally teceMapy;; That, H 4 pony” hays Action fer © Page 497 
the Publication of Woids;' nch Ape to M is Profe... 
ſion, he ſhould avers kRatg at che Time "of potdihiogh Wöresz e rn 
was 2 practiſing Phyſician. © earns 
106; AnAttion lies &6r-pibliſhing theke Words of 1 Doctor of Phy- bake. 
ſick, He is no Scholar, without averring, that, dt the. Time: of: poblith- | 
ing the Words, there was a Colloquium cohcerning his Profeſſion z be- Chicklg..... 
* no 14 = 15 Fo ting te unleſs he be a Scholar. . Cr. 250. 
| it does for ng theſe 18 fle is av Empirick and Rol. Abr 
Bab Mm. N no , e e 7 


Aen. ned 0 n Wer Kor 5 141 Hoelfoot: i 
8. So it d oes for ub] hing the Wo . 
108, So it does for publiſhing theſe nts, Be: is6 reer. 5 
o 6 I N e i uy —— ) 46h Bird vb ni 
109. It has been dulden that no Afton lies for publiſhing theſe Cro.El;.; . 


Words of à Þbylician, Hi hub killed a Patient with Phyſick; unleſs it be. Pee v; © ,.. 


added, that he did it knowingly and willingly ; ; for, as a Phyſician may Wk. 
miſtake a Caſe, and undeſignedly give en ann theſe Words "7 1 
are no Diſgrace to him in his Profeſſon . „ 
110. This Determination was dug to. the Opinion 0 of Clinch 3 
and the Reaſon upon which it is founded is not apparent. it is certainly TIS; 
a Diſgrace to a Phyſician in his Profeſſion to have it believed, that a 
Patient died by taking improper Medicines, preſcribed by him; and, W month. 
comparing this Caſe with ſome later Caſes, it ſeems clear, that Words, S el 
which imply Ignorance in the Art a Perſon profeſſes, are actionable. 
111. It is laid down in one Caſe, that Action does as well lie for win. 45. 
publiſhing Words, which import a Want of Knowledge in a Petſon of Au- 6 
aProfeſſion, as for Words which import a ant of Fidelity. : 1 4 — 


112. In another Cale it is laid down, that an Action lies for publiſh- Hed, 69. 


ing theſe Words-of a Surgeony who had J. S. under his Care; He Hlled. Ham v.,. 


J. S. although 1 it be hot averred, that he did it knowingly or voluntarily. 61g 


73. And. in another Caſe it is laid down, that an Adtion lies for 11 Mod. 221. 
pobiag theſe Words of an APIS. 5 ae 4 eee bis Pale r. 45 


Phyfick. 8 59 4 dieren IF.) #1; 1 4 ; : 10 n Toll 
> tins Re 
114. No ARion Jes r publiſhing welk Werd 4 3 Son; 


-poiſoned the Wound of J. 8. for ir might be Proper, in order to cure the 
Wound, to do this. 


83.5: Bes if thefe!Words are publiſhed uf u Surgren, He A a 27 2575 
e * N e 9 0e en nn lies. das 125 7 Wappen | 
e * EN t. * Y wy 
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11 16 11 a | Barriſter Wh an Action for the Publication of Words, = \ 2 eat *. 
which are a Diſgrace to him in his Profeſſion, he muſt aver, that, at the & v. Le 


Time of /publi 3 Words, he was a praftifing Lawyet 5 for if he. 58 231. 


were not at that Time a prociikag ru he could Ba Te rage by Cw N 


117. A Barriſter, who brings fork Adtion, muſt Ade ae that, at the — 955 1 


Time of publiſhing the Words, he was bans conciharius ous in Cary's Cale, 


Ze ; it not being ſufficient ts aver, that he was Somo/ergditus.in 


#18 A Action lies for/publiſhing theſe Words of a Barriſter, 4 | bus Co. Emr. 22. 
deceived bis Client, and revealed the — of his Cauſe. Sieg v. Gray. 


Vor. IV, 6 S N. 11g. 80 el. Abr. 5). 
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_ Slander, 


„ CO 


2 Vent. 28. 1 =Y gen it t does for publiſhi * Words, He wil give you vai, 

King v. Lale. Council, and then milk — Purſe and fill bis own, Poctet. 

- 1Rol.Abr,g4.. 120. So it does for publiſhing theſe, Words, He is no Long, he can- 
Banks v. . not make a Leoſes they are Fools "that £0 10 bin for Law. 


Allen. | 
Page 492 121. 80 it does 1 cheſs Words, He is 6 ha, and wil 
Oro. Car. 382. get — ty bis Profe mene Nahe 

Peard v. | . bk Fo; " | By 1 r nay err” 5 | on 2 
— 1 Rat Abr. . ; h l 2 18 8 


» x 4 +4 4 # i £ . 


| 1 Lev. 297- 122. An Action lies for „ pobülbig theſe Wards OY 'an Attorney 1 
Powell v. Law, He cannot read a Declaration. e 


„ 


Sid. 327. 3 3. So it does for publiſhing theſe Words, El bas no mart Law they 
Baker v. Mr. C.“s Bull, or no more Law than a Gooſe, 


Cro. Eli-z58ge 124: E i does for publiing theſe Words, He will uo bi Ch- 
Burling, © Hy 029 | 
4 Rep. 16. 12 8. Lol it does for publiing theſe Words, Hei is ; wel ine, to be 6 
8 corrupt Men, and to deal corruth. ks OA 

ale, 's + F 


Hetl. 167. 126 So it x doe for publiſhing theſe Words, Hes 15 4 ch. 
Allſſonv Moor. 


1 Rol. Abr. 5 3. : 
1Rol. Abt. 127. 50 i does for badi theſe Words, . 1 Fa 


A Shaw v. ; 


 Wakeman. 


era ol 128. 801 i does for publiſhing theſe Words, Hei is a common Barretor.. 
P * wa 
Howe Hob. 140. 


Tr 


Kel ige e 9. 80 it does for publiſhing theſe Words, Hei is a nene, | 
Derr v. 4 ng 3h 1171 
Webb, 1 Freem. 277. 


1 Rol. e 130. So it does for publiſhing theſe Words, He is an Extortioner, and 

Stanley v. one told me be cozened him of ten Pounds in a Bill of Coſts; it being contrary 

| Befwell. to the Oathof an Attorney, to be guilty of male Practice. 

Rol. Abr. 54. 131. So it does for publiſhing theſe Words, He ftirreth up Suits, and 

Smith. v. ence promiſed me, that if be did not recover in a Cauſe for me, be would 

n - take. no Charges of mes becauſe ſtirring up Suits is n. and under- 
; taking a Suit no Purchaſe no Pay is Maintenance. 

Stra. 1138.” 132. So it does for publiſhing theſe Words, He is a a for taking 

Hardwick'v. your Money, and bas done nothing for it, be is no Attorney at Law, and darts 

Chandler. not appear before a Fudge, what henifies going to him, be is only an Attorney's 

| Clerk and a Rogue, be is no Attorney. 

Hob. 117. 133. So it does for publiſhing theſe Word, He is a common Maintainer 

"M0 v. Bar- of Suits, ns 4 CO 1 7 will have bin thrown 6 over "the a next © 

" Term. N 


Win. 40. . 134. It has: bees bn chat an Afton does not lie for. publiſhing 
diter Gris theſe Words of an Attorney, He made falſe Writings; becauſe theſe 

ow Words, it not being the Buſineſs of an Attorney at Law to make Writ- 
na — are no Diſgrace to him in his Profeſſion. 

1386. But it is probable, that an Action would at this Day ks, for 
_ publihing ſuch Words of an Attorney; for, although it may not have been 


; 140 At 1s at ys uſual; for GERI at Law to make 
- Writings. EN 
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136. An Action lies for publiſhing theſe Words of a Midwife, Many G t i. 
have periſbed for ber Matt of Stil. FF HowrsCale. 
137. A. ſaid to B. who intended to ſend his Son to be under the Care Het. 71. 
of . C a Schoplmaſter; Nut not your Son 10 him, for be will come away ate v. 
ag great 4 Dunce as be went. It was holden, that the Words were nderlabb. 
actionable. | enn FA e nen, 1 in 'L HAS OULU FI 
128. If theſe. Words are publiſhed of a Land-Surveyor, He is a chtat- ro. ac. o 
ing Knave, an Action lies ; for, as Land: Surveying is an Art wherein Bund vy. 
Skill is required, theſe Words touch a Land- Surveyor in his Profeſ- FHs. 
ſion, and Means of getting his Living. 


I 
\ 


re . 1 2 Saund. 307. 
quium concerning his Trade. Latch 114. 


Fo I Lev. 115» 250. 2 Lev. 62. Sun. 696, 1169. Id. Raym. 1417. 


9 


115. 
t, ar the Time of publiſhing them, there was a Colloquium concern- * Lr; 62. 
that, at the Time of publiſhing them, there was a Colloquium concern- 5 Mod. 398 
ing his Trade. ee e e e e eee eee 
| Id. Raym. 
1417. 


* 3 oa 
N 1 


141. Af theſe Words ate publiſhed of 2 Tradeſpan, Have a Care of Page 493 


bim, do not deal with bim, be is 4 Cbeat, be bas cheated all the Farmers at Lev. 62. 
E. and now be is come to cheat at F. an Action lies, although it be not Reeve vp. 
averred, that, at the Time of publiſhing them, there was a Colloquium Heat. 
concerning his Trade'; it being apparent, from the Words, that they 

were publiſhed conograloy his f Tp ou on 
142. So it does for publiſhing theſe Words of a Tradeſman, He is @ Id. Raym: 


ſorry pitiful Fellow, and a' Rogue : he compounded his Debts at fix Shil- 1480. Stan- 


lings in the Pound; although it be not averred, that, at the Time of "+ Stb. 
publiſhing them, there was a Colloquium concerning his Trade; for 
theſe Words, publiſhed of a Tradeſman, muſt greatly leſſen his Credit, EA 
and be very prejudicial to hiũ m. CE Dona | 
143. In an Action upon the Caſe for publiſhing a Libel, the Plaintiff de- Stra. 898. 

clared, chat he was a Gunſmith, and that, it having been inſerted in the Harmar v. 
Crafiſman, that he had the Honour to preſent the Prince of Wales with a Plan. 
Gun two Feet ſix Inches long, which would ſhoot as far. as one a Foot 
longer, and to kiſs his Royal Highneſs's Hand, upom being appointed 
his Gunſmith, the Defendant, with Intent to ſcandalize him in his Trade, 
publiſned an Advertiſement in theſe, Words, Whereis" there was an 
*« an Account in the Crafiſman of Jobn Herman, Gunſmith, making | 
Guns two Feet ſix. Inches long to exceed any made by others of a Foot 
« longer, (with whom it is ſuppoſed he is in Fee), this is to adviſe all 
Gentlemen to be cautious, the ſaid Gunſmith not daring to engage 
de with any Artiſt in Town, nor ever did make ſuch an Experiment (en- 

* cept out of a Leather Gun) as any Gentleman may be ſatisfied of at the - 
« Croſs Guns in Long-Acre.” It was: holden, that an Action lay for this 
Advertiſement. 85 N 1 
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Cro Car. 262. 144. If an Action be nent for oublifhing w Words of a Tradeſman, 
Collis v. concerning his Trade, it muit be averred, that .at the Time of publiſh. 
Maia. ing them he was in. Tiadey feind Be were not at that Time in Trade, 
bis Credit could not be hurt by the Words. 
"Cru. edi 145. Ja an Ad ien for Pobliſhing Words of a Tradeſmün. vpon the 
Tuthill. V. Erft ſt Day of May, it was averted, that, For fie Teats preceding the firſt 
Hilton, © wa Day of May, the Plaistiff had exeroiſed the Trade of a Draper; It was 
I _ lected, That.ic ovght to have beeniaverred;'that he did extreiſe the 
+. Trade. on the Day the: Words were publiſhed; but by the Court: It is 
well enough, for it ſhall be intended that he did. 
| 1 115. pre Ic was holden, that an Ac ion lies fer poblithifig theſe! ods or 
Terry v. Lime burner, Is is a cheating. Knive z, and by-rhe Goat: If ſlanderous 
Hooper, A, are publiſhed, \cohceringithe Trade of a Tradeſmas, it*is' not 
material of how low a Kind the Trage i. 003mg ei, Bag it 
Cro. Car. 58 5. 147, An Action lies for publiſhing theſe Words of any Perſon wha 
Squire v. ſeeks his Living by buying: Andſelung, He 1 Bankrup! Knave, and not 
Fob. worth three Halfpence. 
de 148. An Nee lies for; publiſhing; theſe: Words of 2 Shoemiker, I. 
La. b. is a Bankrapt ; for; 12 the. LY of a Shoemaker does not ariſe from ma- 
1 dual Labour a but greg 5 eb Part: thereof from buying Leather, and 
8 4 - ſelling it again, when manufactued into Shoes, he may be a Bankrupt. 
Sid. 209. 15 149. If a Perſon bring ag Action for dn Poblication of theſe Words 
merfon's Cale. of him, He 'is a Bankrupt, he muſt aver, that he ſeeks his Living by 
| digg and ſelling; for it is not {ufficieat co. vet, that he gets divers 
7 hy buying and ſelling, ei 
e 130. An Action lies for. publiſbing theſe Words of a Tradeſſman, Eli 
448 æ 4 ſerm pitiful Fellow, and a Rogue, — compounded bis Debis at five Shil 


Magn ht :& 
Paws * ling in the Pound. 


* Page. Shark 151. An Action lies, for publiſhing theſe Words of a Tradefinan 
- Canth. 330. He! is @ ee een 2 . _ to per bis pre We . 

Cook v. eee * N * dr * ; 
Tucker, | 

\Rol.Abr. 59. 1 52. 80 it does for bol theſe Words, He 2 Goods of bis Caf 
Porte v. Cook. Yomers, and pawns them, and is not 4 Man 10 be truſted. gue 

1Rol.Ahr.60. 153, So it dees for publiſhing theſe Words, He is not able to 90 fe 
| Lal, Y-, pence in the Pound to bis Creditors. of .beir Debt. Wy 

Lo 

1Rol. Abr. Pe, 154. An Action lies for publiſhing theſe Words of a etl, 
Fairbank v. He bath cozened you ; be ſold you Lamb ſkins for Shamais ſtins; do not go to 

Mafon. Bim, for be will cozen you, the Words being a Charge of a Fraud in the 

Courſe of Trade. i deb We C 2 
Rol. Abr, 62. 155. An e 5 or ing theſe Words aGo d wich, Ee is 

Ta Cale. à coxeni Ke be for poli Chain for @ Gold one. 

Ld. Raym. WW 156, « Action 181 for publiſhing theſe Words of a e bs, He 

_ is ROE: 4 Hara, e Hans (he Ruin and the Widew. no 
Hole. o | | 
Rol. Abe 62. 157. An Actios dees agh ke for publiſhing theſe Words of 7. S. He 
Bray v. corned J. N. 10 ide Sale of Barley, unleſs it be averred, that J. S. did 


Haynes. k his Living by buying buying and ſelling Barley; for, if de did not, be could 
not be ED 1 


| the e | | 
1Rol. Abr. 35. 168. If Gele Words ave publiſhed of a Blackſmith, He textual J. 8. 
Ticknellvo in 4 Tire of beni an * . * not lie; for it might be in the Price; 
Snelling. and it may be ſaid! of every Tradeſman, who has ſold a Thing for more 
n n the Price of that Thing. 8 


159. An 


1 — l ä "VINE 
- * * 


e 88 


Slander. 
159. An Action does not lie for publiſhing theſe Words of a Carpen- Stra. 797. 
ter, He bas charged J. S. for forty Day's Work, and received the Money for Lancafter v. 


= Work, that might have been done in ten Days, and be is a Rogue for his Fncb. 
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(O) Some Wozds which become actionable by 
reaſon of the Damage received from them. 


1. T: F. 8. have received a temporal Damage, from the Publication , Rep. 17. \ 
of theſe Words of him, He is 4 Baſtard, an Action lies; although 4nme David 
the Words, being only a ſpiritual Defamation, are not in themſelves Caſe. 
actionable. 8 os. C 
2. In an Action upon the Caſe the Plaintiff declared, that he was Heir 1 Rob. Abr. 38. 
apparent to his Father, who was ſeiſed in Fee of Land of the Value of v, 
forty Pounds a Year ; that it was the Intention of his Father to ſuffer this 
Land to deſcend upon him; and that the Defendant, with an Intent to 
.cauſe the Diſinheritance of the Plaintiff, publiſhed theſe Words of 
him, He is @ Baſtard : By reaſon whereof, the Plaintiff's Father had 

ſignified a Deſign of diſinheriting him. It was holden, that the Actions 


lay on Account of the temporal Damage. 1 1 | 
3. In an Action upon the Caſe the Plaintiff declared, that Land was Cro. Jac. 213. 
ſettled upon his Grandfather and the Heirs of his Body; that his /»g%as v. 
Father left divers Sons, of which he is the youngeſt ; that his elder Bro. LA.. 
thers are living; that J. S. being about to purchaſe the Land, did offer ; 

him a Sum of Money to join in a Conveyance thereof ; and that the 
Defendant publiſhed theſe Words of him, He is 4 Baſtard : By reaſon 

whereof, J. S. did now refuſe to give him the Money, for joining in 

a Conveyance . of the Land, which he had before offered. Judgment 

being given for the Plaintiff, a Writ of Error was brought in 
Exchequer Chamber; in which it was aſſigned for Errot, that, as 
Plaintiff had not at the Time of publiſhing the Words any Title to the 

Land, the Action does not lie. The Judgment was affirmed ; and by 

the Court: Although the Plaintiff had not at the Time of publiſhing the 

Words any Title to the Land, he is in Poſſibility inheritable thereto. 

It does moreover appear, that by reaſon of the Publication of the Words, 

J. S. does now refuſe to give the Money to the Plaintiff, for joining in a 
Conveyance of the Land which he did before offer; and conſequently 

the Plaintiff has ſuſtained a preſent Damage. Cn | 

4. In an Action upon the Caſe the Plaiatiff declared, that he was 4 Nep. 18. 
ſeiſed of the Manor of A. which was purchaſed by bim in Fee of George Gerrard v. 
Lord Audley, that he was in Treaty with J. S. for a Leaſe of the Manor at Mary Dict- _ 
the Rentof a hundred Pounds a Year, ; and that the Defendant, know- bs 1 1 
ing of the Treaty, publiſhed theſe Words, 1 bave a Leaſe of the Manor of | 1 
A. for ninety Years, and did moreover publiſh a Leaſe for ninety Years, | 
ſuppoſed to be made by the Grand Father of George Lord Audley to 
Edward Dickenſon, the Defendant's late Huſband ; which he affirmed 
to be a good Leaſe, and offered to fell as ſuch ; whereas the Truth is, 
that the Leaſe was counterfeited by her Huſband, and that ſhe knew 
the Leaſe to be a counterfeit T.caſe : By reaſon of which Words, and the 
Publication of the Leaſe, J. S. did not proceed in the Treaty for a 
Leaſe. The Defendant by her Plea traverſed, that ſhe knew the Leaſe 
to be a counterfeit Leaſe Upon a Demurrer to this Plea, it was holden, 
that, as the Defendant's Knowledge of the Leaſe being a counterfeit Leaſe, 


Vor. IV. N Ss 
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| 4 Rep. 17. 10. An Addiqn does not lis 


nnn. wy 


is not traverſable, it muſt be intended, that ſhe knew the Leaſe to hea 
counterfeit Leaſe. It was mo Nes holden, that the Action lay; be- 
cauſe the Treaty with J. S. for a Leaſe was broken off by the Defendant's 
Words, and by her Publication of the Leaſe, as a good Leaſe, which ſhe 
' knew to be a counterfeit Leaſe. | | OY 
2 Leon. 111. 5. In an Action upon the Caſe the Plaintiff declared, that he was in 
Williams v. Treaty with J. S. for his Manor of D. and that during the Treaty, the 
Linford. Defendant ſpoke theſe Words to J. N. Milliam is worth nothing, and d. 
you think the Manor of D. is his? it is but a Compal between bis Brother 
Thomas and bim: By reaſon whereof'F, S. was deterred from proceed- 
ing in the intended Purchaſe. A Queſtion ariſing, Whether, as the 
Words were not ſpoken to J. N. the Action did lie? It was holder: that 
it did ; and by the Court: If che Title of a Perſon to Land be ſo ſlan- 
dered by Words ſpoken, that he cannot make Sale thereof, it is not 
material, whether Words were ſpoken to the Party, who was about to 
purchaſe the Land, or tos Strenger. 
4 Rep. 1. 6. An Aion does not lie for the Publication of Words, whereby 
Gertard v. the Right of a Perſon to Land is denied; altheugh the Sale of the Land 
Mary Dicken< he thereby prevented; in caſe the Speaker did, at the Time of publiſh- 


"_ ing che Words, ſay, that he had himſelf a Rigbt 40 the Land, nowwith- 


— 
* 


ſſtandipg the Wor t had not in Truth any Right. thereto; for if an 
| ons, in ſuch Caſe lie, no Perſon could lay claim to Land, or 
commence a Suit for the Recovery thereof, without being liable 0 an 


„ Actio EE Ss 4 5211 * f K 819 wi; \ +7 it 27 373 4 BS 3} * 
er Jac. 165 7. But if, during a Treaty. for the Sale of Land by J. S. Words denyin 
_ 5 bi the ROI F are publiſhed by F. N. whereby: the Sale is 
thumberland nreve ned. 3 


Prevenzed, an Aion lies, notwithſtanding J. N. did at the Time of 

Was Bee the Wards by, hes 4 8. had-a gde es dhe Landy for, 
although it were lawful for F. V. to ſay, that he had. himſelf a Right 
Lid the Vina” it was not lawful for him to ſay; that A. B. had a Right 
thereto. 5 1 85 J Bra n e CCC 
8. An Action daes not lie for publiſhing theſe Words of a Clergyman, 
Anne Davis's is an Heretic; the Words being only a ſpiritual Defamation ; But if 
Caſe. Ape N e reaſon of the Words he loſt a Benefice, to which 
5 would ot! wiſe have been preſented, an Action lies for the temporal 

Damage. . 4 1 n n 9 55 nen TWO 

Lit. Rep. 193. 9. An Action does not lie for publiſhing. theſe Words of -a- ſingle 
Bridge v. Woman, She at, burſten bellied Quean, and ber Guts bang down 10 ber 


4 Rep. 17. 


$ 


Langford. Carters; the Words not being in * themſelves: actionable: But if it 


I!. Worderhe Joke Marriage;” an ARion 
> | email] 15 Tg ei een Binge © 
for. publiſhing Words of 2 fingle Woman, 


5”, 


dme Davis which amount to a Charge of Incontinence; the Words being only a 


— ey Defamation: Bur if it be averred, that by teaſon of the Words 
ſhe loſt a Marriage, an Action lies for temporal Damage. © 


Cro, Jac. 323, II. An Action does not lie tor. publiſhing theſe Words of | . Hs 4+ 


* 


Matthew v.. a Wheremaſter ;, for be lay with Brown's Wife, and bad to do avith ber 
CY: ig 4g9inſt a Chair ;, the Words being only a ſpiritual Defamation: But if it 
Crs. Jac. 423. be averred, that by reaſon of the Words J. S. loft a Marriage, an Action 
lies for the temporal Damage; a Loſs of Marriage being as great a Da- 


mage to a Man as it istoa-Woman,  ( »! 

1 Rol. Abr. 36. 12. It was found by a ſpecial Verdict, that the Defendant had preferred 
Norman v. à Libel in the Spiritual Court againſt the Plaintiff, in which ſhe charged 
Symons him with coming often to her in the Night under a Pretence of being a 
Suitor to her for Marriage, and lying with her, and getting her with 

Child; that ſhe afterwards falſely and injurioufly, at the Quarter- 

Seſſions, charged him with being the Father of a Child begotten upon 

3 her 


* 5 , " . r 26 Me ALY eh 2 0 as nnn . 
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her Body ; and that * reaſon thereof all Perſons of good Credit did, and 

ſtill do, refuſe to ſuffer any Woman of their Davghters' or Relations to 

be joined with him in lawful Wedlock. It was holden, that as it was not 

found, that the Plaintiff had loſt a particular Marriage, the Action did 

not lie; the Charge, that all Perſons, of good Credit refuſed to let hitn 

marry into their Families, being too general. 

13. In an Action for publiſhing theſe Words of a ſingle Woman Sbe 1 Ler. 261, 

was with Child by J. S. it was averred, that by reaſon thereof ſhe incurred Bares v. 

the Diſptcaſore of her Parents, and was in Danger of being turned out of n 
It was holden, that the Action did nor lie 3 in as much as, the 

C4 — are not in themſelves actionable, and it is not averred, that the | 

Plaintiff loſt a Marria 

14. In this Caſe, ce 0 Caſe of Medburſt v. Balam. 1 Roll. Ar. 35. in 

which an Action had been holden to lie, for publiſhing theſe Words 

of a ſingle Woman, She is with Child, and bas taken Phyſick for it, by 

reaſon whereof ſhe loſt her Reputation, * the Fade of her Neigh- 

bours, was denied to be Law. 


9 Cent et ers which are to ve 
of regarded in the Conftruction of lords. | 


. The Time when the Words were  pobliched. 


2 4 


ig the nige Words a are - not at all Times underftbed 3 in the ſame 
Senſe, Words which were once actionable may not now be ſoz 
an on the ather Hand an Action may now lie, for Words, for 1 
| an Action would not heretofore haye been. 
2. The Conſequence to an Agent of doing the ſame Thing may, at 
_ leaſt in the Eye of human Law, which in puniſhing an Action conſiders | 
only how far Society! is thereby rejudiced, at different Periods of Time 
be very different. An Act of itcheraft, heretofore a capital Offence, 
is by a late Statute declared to be no Offence ;, and many Offences are at 
this Day Felonies, which were formerly no mote TAP Wan It 
follows, that the lying of Action for the Publication of Words, which 
import the Charge of an Offence, does in a great Meaſure, if not alto- 
gether, depend upon the State of the Law as to that Offeace, at the Time 
they were publiſhed. _ | 
3. The Senſe of the Words, for which Action is brought, at the ® Page 497 
ins they were. publiſhed, is not. galy to be reg rded, in conſtruing 
but the Rule of conſtruin thoſe Words, w hich did at that Time 
prev al, is likewiſe to be i oy 
4 Io ancient Ting Actions for Words were very rare; an Action 4 Rep. 15s, 
of this Kind bein ſeldom brought, gent the Slander was great, and Cong 7. 
of 20 rous Cooke uence. 
fterwards, Nada for Words were brough he ſo frequently, that 
the Jadg es, in Conformity to a very ſenſible Maxim, Malitis bomi- 
m eſt. wien, made it a Rule, to conſtrue the Words, in mitiori 
| fan 
6. As the. Miſchief, notuwithſtanding this Rule was carried very "Ip 1 21 Jacyg-a6. 
continue it was declared by a Statute, © That in an Action upon the Caſe 
for flandecous Words, if the Jury do find or aſſeſs the Damages under 
e forty Shillings, the Plaigtiff ſhall recover only ſo much Colts, as the 
* Damages found or aſſeſſed amount unto.” 
7. After 


* — LES n S 


Slander. 


7. After the making of this Statute, Actions upon the Caſe for Words 
grew leſs frequent; for, as the Judges, for ſome Time, adhered to the 
Rule of conſtruing the Words. in mitiori ſenſu, the injured Party, inſtead 
of obtaining Satisfaction, was frequently put to the Expence of paying 
| his own Colts. FN 7 1 Nay 1 1 

8. This being perceived, ſuch Licenciouſneſs, both in Speaking and 

Writing, prevailed, that it became neceſſary for the Judges, in Con- 

formity to the Maxim, on which the. contrary Practice had been eſta- 

bliſhed, to encourage Actions for Words. | VERS 

10 Mod. 198. 9. Of late Years, the Rule has been, to conſtrue Words in that Senſe, 

Harriſon v. which is moſt natural and obvious; it having been found by Experience, 

—— that, unleſs Men can obtain a Satisfaction by Law, for the Damage ſuſ- 

tained from the Publication of ſlanderous Words, they will take it 
themſelves. e 1 ata” 47 a 


_ 
— 


2. The Place where the Words were publiſhed. | 


10. If Words, which have a ſlanderous Signification, in a certain 
Place, are publiſhed in that Place, an Action lies; although it would not, 
for publiſhing the ſame Words in another Tee, 8 | 
Cart. 214. 11. If theſe Words, He is a Daffidown-Dilly, are publiſhed of a Bar- 
Amiſmv. riſter in the North of England, where the Words Daffidows-Dilly ſignify 
Bifi. Ambidexter, an Action lies. * 


Co. Eliz. 250. 12. If theſe Words, He Bas freined & Mare, are publiſhed of F. 8. 
Coles v. Ha- in that Part of the Kingdom, where the Words, fratned a Mare, ſignify 


viland. carnally known a Mare, an Action lies. 
Hob. 136. 13. If theſe Words, He is @ Healer of Felons, are publiſhed of F. 8. 
Anon. in one of the Weſtern Counties, wherein the Words, @ Healer of Felons, 


fignify a Concealer of Felons, an Action lies. 8 
Hob. 126. 1. If theſe Words, He is mainſworn, are publiſhed of J. S. in one of 
Slater v. the Northern Counties, wherein the Word mainſworn ſignifies perjured, 


. IC. 855 : 
| 1Rol.Abr.86, 15. It is nor neceſſary to aſcertain the Meaning of ſuch Engliſh Words, 
pl. i. as have a local Signification, by an Averment; for it is to be preſumed, 

that the Judge, before whom the Action for the Words is tried, does 
underſtand the Meaning of ſuch Exgliſßb Words; and, if he do not, it 


may be learned from the Witneſſes. 
page 498  *® 3. The Language the Words were publiſhed in. 


1Rol. Abr. 74. 16. An Action does not lie for ſlanderous Words, unleſs they were 
Jones v. publiſhed in a Language which was underſtood by one Perſon who heard 
Dawks. them; for if the Words were not underſtood by any Perſon, no Damage 
| can be received from the Publication thereof. To, 
Cro Elia. 855. 17. But if the Meaning of the Words were underſtood by one Per- 
Price v. ſon, an Action lies, although they were publiſhed in a foreign Language; 
Jenkins, for the Conſequence is equally bad to the Perſon, to whom they relate, 
16, 496. as if the Words had been EnghſhÞ PO PLOT ot, 
Hob. 126. 18. An Action lies for publiſhing theſe Words of J. S. He is an Idoner; 
Anon, 8 Idoner being a Welch Word, which, in Engliſh, means per- 
ured. | | | | | 1 
1Rol.Abr.5g.” 19. If ſlanderous Words are publiſhed of J. S. in the French Lan- 
22 V- guage, an Action lies. e tas 0 
Hob. 126. 20. It is not neceſſary to ſhew by an Averment, what the Meaning of 
Anon. Words publiſhed in a foreign Language is in Exgliſb; ie being the my 
* | | Hog 4 | 2 


 Dlander. 
'of W. Tulge, before whom the Action for che Words is died to re- 


ceive Information, as to the Meaning of the Words in EnghſÞ, from Pet- 
ſous who know i it, 
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+ The, Occaſion. of publiſhing u the Words. | 


| 21. 85 e Octilor of publiſhing Nanderous Words is much to be re- 4 Rep. 1 
'parded ; for ſenſus Verborum ex cauſa dicendi accipiendus eft. | ewell's Caſe, 


22. A Barriſter may, in pleading his Client's Cauſe, ſpeak Words, for Cro. Jac. go. 
Which, if publiſned on another Occaſion, an Action would lie; far it is 2 v. 
the Duty of an Advocate to ſay every Thing he is informed of, which is Trin E 


— 
$4 
wv 


material Fo his Client, and an Action would lie againſt him for not doing 1 


his Duty: But if an Advocate ſpeak ſlanderous Words, which are not 

material to the Iſſue, he is liable to an Action. 

223. In another Report of this Caſe, 1 Roll. Abr. 87. it is laid down, 

that what an Advocate ſays for his Client, in Mitigation of Damages, is 

juſtifiable ; although it be not preciſely material to the Iſſue. 1 1 

24. Ia a ſubſequent Caſe, it was holden, that an Action does not le, Hob. 328. 

for any Words ſpoken; by an Advocate for his Client, in Mitigation of Hages's Caſe. 

Damages; although the Words were not directly material to the Iſſue: **{ch- n 

— they were 1 in his Profeilion, and for the Good of his | 

Client. | 
25. Another Caſe, ſubſequent to both theſe, goes ſtill "6 Dag In this Syle 462. 

it is laid down, that no Action lies againſt an Advocate, for ſpeaking 2 wg v. 

flanderous Words in defending his Client's Cauſe; it being his Duty to TEE 

ſpeak for his Client, and it ſhall be edel, that he ſpoke according. oo 

his Inſtructions. 


26. Prick, a Clergyman, in preaching a Sermon, recited the follow- Cre. * 912 


ing Story, out of Fox's Martyrology; namely, that one Greenwood, be- Prict's Cale. 


ing a petjured Perſon, and a great Perſecutor, had great Plagues in- 
flited upon him, and was killed by the Hand of God. An Action be- 
ing brought for theſe Words, by Greenwood, who was preſent at the Ser- 
mon, it was ruled, By Wray, Ch. J. before whom the Cauſe was tried, 
that, as the Words had only been recited as a Story, Prick was not guilty , 

of faite en maliciouſly; and he was found ' Not guilty, The 
Opinion of ray, Ch. J. was afterwards e to be 35 Law; and 
92 Maar was given for Toy ears 


, 
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JK x TH The e Heese in pabliing d 1 e Work. ſes ; 


RY: Action does not lie for the Publication of ſlanderous Words, 4 Rep. 14. 
if 11 appear, that the Publiſher had no Intention to injufe the Perſon, to Lord Cen- 

whom. hey, zelate ; 8 ale *. ad unum Rears locula ſunt; non debent ad well's Caſe. 
2 07 ri. 15 Wies foe » waht) + 

* + holden, that an AQion aid not lie for publiſhing. theſe 1 Lev, 82. 

Words, 14 baue heard, J. S. was hanged for flealing. a Horſes becauſe it ap- Crawford. v. 
1 5 5 thay t * were publiſhed out of Concern, and not with an Intent ie. 

to Manger ; 

19 ff 255 A B. 4 on are 3 add B. reply, Will vou Pa 7. * Cro. Ela 297. 

perjured?. and 4, anſwer Yes, if you will have it, no Action lies; for the Livermyre ve 


Explanation. of the Word * is rather drawn from A. than aan . oh 
with Hel ign. 


36, An. Action does not lie for baker theſe Words, I will give 9 FR 499 


Mare 4 | Quarter. of a Peck of Mali, and let ber drink, and ſoe ſhall piſs as' 1Rol.Abr.;8. 
OL, IV. 6 U good Fenn v. Dixie, 
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® In what Calts. ods ves C a 
"Courſe of Juſtice are actionable. | 


O 2 mageren deemed, dy che Fearof ons, "i 
doi Words ee e le, are not 
00 when publi 42 A Courſe of Juſtice... 
2. Another Reaſon may be given, why: an Aion e not le, for 
Words publiſhed in a Court of: Juſtice z namely, that i the Words are 
not true, the Publiſher may be indicted for Perjury. 
Oro. Elz. 247. 3. It is in one Caſe laid . down, that an Action s not He for * 
Buckley v. derous Words, contained in'a Complaint in a Courſe of Juſtice, although 
Wow it would for publiſhing the ſame Words upon an extrajudicial Occaſion, 
3 Leon. 138. 4. It is in divers Books laid down, that an Action 5 don be, for 


-4 Rep. 14. Nanderous Words contained” een "_ «mer cen 
Cro.Eliz.247. 


1 Saund. 132. | | . 


omg Abr. 43: | * If 4. fox to . TI charge you with þ Fel, » an Adlon les. 5 

v. Child, | 

4 Rep. 14. 6. But if 4. chanke B. ahh Felony before a Juſtice of the r « 
Cutler v. Action does not lie ; for, if an Action did in ſuck Cafe lie, Felons would 
Dixon. frequently eſcape for Want of Profecution. | 


Hob. 82. 

1 Rol. Abr. * 7. If J. S. exhibit Articles of the Peace, in the Court of Kin 's Bench 
Moulton v. gala J. N. and J. N. being 1 in Court ſay in the Hearing of Kings Court, 
Clapham, 7 —_ is not a Word of Truth in thoſe Articles, and I will prove it by 


2 Jon. 431. forty Witneſſes, no Action lies; although the Words amount to a 0 4 Char ge 
| of Perjury, the Articles having been exhibited upon Oath 3 beeaui 
they were ſaid by J. N. in Defence of himſelf. 
Cro. Eliz. 230. 8. An Action does not lie"agaioſt a Witneſs for ſp M een 
_ v. Words, in giving ap tg ons. this e: in a Oourſe o of Juſtice, 
oo. . 
1 Rol. Abr. 43. 9. If a Bailiff, e a Warrant to elk 7, K v upon a Writ'iduing 
Hier v. Red- out of the Court 'of Chancery, make an Affidavit, that he did arreſt him, 


git, and that he was reſcued by J. S. and J. S. be thereupon committed to 5 


n Fleet, no Action lies; becauſe the Affidavit was made in a Courſe of 


Juſtice. 

I Sqund. 4334 10. If J. S. after having © preſented a Petition to tbe Houſe of Com- 
Lake v. Kings i mons, in which flanderous Words ate contained, deliver printed Copies 
MN thereof : to the Members of that Bente no Action lies; it being = 


| ' Feritions. sg 

4 Rep. 14. 5 11. No Addon lies for Ms 1 nber in Knicks of the 

Cutler v. Peace; [notwithſtanding the Perſon, againſt whom the Artjc were ex- 

_ hibited, was put to the Expence of entering ir into a \Recygnitance for 

; keeping the Peace. 

1 R6l. Abr. a 12. 4, who had exhibited a Libel i in a 8 Count. againſt B. for 

Weftover v. Defamation, produced C. as a Witneſs. Hereupon B. made an Allega- 

RN tion in Writing, as the Courſe of ſuch Court is, that C. was perjured in 

' a Cauſe between E. and F. at the Aſſizes at G. in order to prevent C. 

bee admitted as a Wirneſs. It was holden, that, as the Court had Ju- 
4 riſdiction 


Slander. 
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_”— in the i wa TY an ; Abi a not lie agu B. for 
* 1. uy Ai ion did in fuch Caſe fie, it would prever the DeteZtion of 

it 
13. If J. S. had, when that Court wa in Being, charged 5 . with 4 Rep. 14. 
Felony or Piracy, by a Bill in the Court of Star- Cham der, an Action —_ v. 
would have lain 3 becauſe, as that Court had no Juriſdickion in either of #9 
theſe ® Offences, the nn of the Bill was not a Proceeding in a + Page 50o 
Courſe of Juſtice. 
14. Upon the whole it appears, that no Action lies for the Publica- SOR 
tion of ſlanderous Words in a Courſe of Juſtice : But, if the org 
lication be accompanied wich any Circumſtanee of Malice, an 
Action upon the Caſe in the Nature of a Writ of Conſpiracy lies; 
and. it is highly reaſonable ſuch Action ſhould lie, otherwiſe a bad Mah 
would, under the Pretence of doing what res e have. in his 
Fower to publiſhthe web ph „ 15/1 
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(F) Jn what Caſes; Talons m the ban 0 0 x fu 5 
tutre Lenfe are ackidnable. 


1 is in the general requiſite to the making of Words aionable; * 3 
| that they ſhould be in the preſent Tenſe ; but an Action does ſome- 4 
times lie, although the Words are in the paſt or future Tenſe. The Bi- 
tinction ſeems to be, that where it is. probable: that the Perty, to whoni 

the Words relate, will receive the ſame or nearly the ſame Damage from 
Words in the paſt or future Tenſe, as if they had been in the preſent 

Tenſe, the Words are actionable; but chat where this is not N 

yo not ſo. . OFF! 

2. An Action lies for pobliſhing theſe Words of 5. 8. He FURY ured rRol. eg; 
or be bath committed Perjury ; for a Man may at way” Diſtance al ime Gee. 19 
be proſecuted for Pefjury. OT 2. "4.3 
3. $0 it does for publiſhing the Wotds of 7. 8. 7 think in *y Con- 1 Rol. R Rep. 
eimer, if be may have bis Will, be will Wl tht King 3 for the Words may; 88 
be the Occaſion of his Run. 1 hl. Abe 49. 


4. So i it does for oublifhing theſe Words of. a | Teadbſitian, Hr will Latch 114. 
within tuo Days become a Bankrapt ; forthe Words may ruin his Credit. # N 


Abr. 49. 

5. But no Action lies for publiſhing theſe Words of J. S. He bas had = 1189. 

| as Pox g for it is probable. that he 1 is cured, and then no Perſon vill avoid Tajlorv. Hall. ; 
his Company. A etl | 5 1Rol. Abr.48. 

6. So none lies for publicking theſe Words 5 Tuſtice of Pedeny Hh. rRol Abr.48; 
was a debauched Man, and was not fit to be a Juſtice of Peace; for he bend Hammond v. 


formerly have been debuuched end unßt, but tay hor be be 0 at 
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(G) How far Woods elt 10 zune, mn Lede 
a onder to rendet them atkldttable. 


N eder to tender Words aQtionable, they mul to a certain De- 5 
* be aſficmative 3 but it is not neceſſary that they t be di- 


ü red 
| 7 2. An 
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ro. Eliz. 348. 2. An Action lies for — theſe Words of 7. S. I think, or 1 
Smith v. dreamed be committed a certain Felony ; for, although the Words are not 
directly affirmarive, J. S. may by reaſon of the Nords be arreſted, . upon 
; Suſpicion of having committed that Felony, 

* Page 50¹ 23. So it does for publiſhing theſe Words. J n! in ” wee 7 


Cro. Car. 407. J. S. a bave bis Wi Fes be . kill tbe Kine... 


Siduam v. 
Mayo. 1 Rol. Abr. 49. FL. ©. 206 Lt 
u Zo 4. If A. ſpeak theſe Words to B. F you bad your Deſerts, yon bat "i 


4 1 for Felony," an Action lies; for, although a Condition be annexed, 
the Words amount to a Charge of Felony. 


ol. Abr. 43. 5. But if A. ſay to B. Thou deſerveſ to be hanged, or 1 bat dots that 


e | far which thou deſer veſt 10- be banged, no Action lies; for the Words do 

1 not amount to a Charge of any particular Crime; they being only a ge- 
neral Declaration of the Opinion which A. entertains of B. 

Oro. Eliz. 639. 6, An Action lies for publiſhing theſe Words of a Woman She bath 

— . bad à Child, and i ſhe bath not a Child ſhe hath made it away, for they im- 


11 port a Charge of Murder. 


Com. 267. - 5, Tf theſe Words are ſpoken to J. N. Yeu are as eds a Rogue as J. S. 

Upton v. Fold. who ſole Quilts, an Action lies; for notwithſtanding the Words are com- 
parative, they amount to a Charge, that J. NM. did ſteal Quilts. 

Oro. Jac. 687. 8. So it does. for faying to - N. Ton ou are as arrant 4 7 bief as any in 


2 England. 


Browning. 
Sid. 5 3. 5: $01 it does for publiing th heſe Words, 4s furs as Gol — the 
Daqv. Clincb. World, and King James ibis Kingdom, J. N. hatb committed Treaſon. 


1 Lev. 65. 10. So it does for publiſhing theſe Words, 7. 8. Jon Ta am a REG 


Full. ” | Rogue, be i 15 Pprrjured, as well as J. 


. An AQion lies for publiſhing theſe Words, 1 know what 7. am, 


Sell v. W- and I know what Snell is, I never . Mare; for 55 Words amount 
ling. to a Charge 50 


Bu 
I. Ryu. 12. If J. N rp Words to J. 8. You are 4 Raſcal, you have 


1188. forgot fince you int in Black Bull-Yard, there you could: procure broad Mo- 
Speed v. Perry. ney for Gold, and clip. it when you bad done, and then the Shears could 20, 
_ 697+ an Action lies; for the Words amount to a Charge of having been guilty 
of clipping, the Power to _ having been the ſame 1 in any other Place 
„ % ine lid w 7, 8. ve Sil the bring home the wine Sheep 

g 13. If it be ſaid to en wilt on bring ome t nine Sheep thou 
5 a 1 = "Rob from J. N.? the Words are actionable; for, OR. * inter- 
Thimblethorge' rogatively, they amount to 'Charge of ſtealing Sheep. 


Ba on 951 105 C3 w7 9! Jt "_ 


12 Re 134. 14. x i Aion lies for faying to 7. ” Dis wel nd bear iba by S. is guily 
Earl o Norths: of. Treaſon? © il 7 

3 110 81 2 2 of ago? 2 na is Hy 180 

1 Rol. Abr. 50. 15. it. A. che Wife of B. be aſked wc. why an bang D. P _ 
Haywoed v. ſhe anſwer, for breaking our Houſe in the Night, and ſtealing our Goods, the 
—_— Words are actionable; for, 5 they 2 ſpoken in Anſwer 

to a Queſtion, they amount to a Charge of ſtealing Goods. 
1Rol.Abr.zo. 16. An Action lies for publiſhing theſe Words, 7 will prove, or I make 
Webb v. Poor. in Doubtito prove, that J. S. bas committed à certuin Fel; for the Words 
Cro. Eli. 569. amount to a' much Rronger. Affirmation, | chan if the Words had | been, 
J. 8. has committed a certain Fels. 


Rat. Abr. So. 3 Hs So 1 it does for 1 1 4. Go 15 B, te is i. 
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18. So it does for ſpeaking theſe Words to J. 8, You Brought Firs to 
ſet the Houſe which was burnt on Fire, 7 Fen * BPRS Y 


*19. An Action lies for publiſhing theſe Words of 7. 8. th was whip. Page 502 


for ſtealing Sheep; for the Words are tantamount to the Words, F. 5. 
. ² ˙ Nb Jeep bro 


Hatton reg, 
- Glafier v. 


* 


20. It has been holden, that no Action lies, for publiſhing theſe Words Hob. 177. 
of J. S. He is in Gaol for Horſeſtealing; for an innocent Perſon may be Steward v. 
ſuſpected and impriſoned, „e WS. SEE, 350 | 4 

21. But it was holden, in a ſubſequent Caſe, that an Action lies for pub- 1 Lev. 32. 
liſning 4 ah wg of J. S. I will bring bim e Gaol for ftraling 4 Mare; e, N 
in as much as t ey contain a Charge of Felon and the Caſe f S-. , Middleton, 
v. Biſbop was denied to be Lac. 15 31 5 1 14 Car. 2. 

22. If A. ſay to B. One of us Two are perjured, and it is not I; the Rol. Abr. 75. 
Words are,as much ande if A. had ſaid to B. you are pe rjured. Cre ok 

23. An. Action lies for publiſhing theſe Words of J. S. We will have 1 Rol. Abr. 50. 
bim ſtand in the Pillory, and bave his Ears for Perjury; for they amount Pell v. Fellow, 
to an Affirmation, that F. S. has been guilty of Perjury. | 


24. So it does for publiſhing theſe Words of J. S. He gave ten Pounds. Rol Abr 11. 
to A, for forſwearing himſelf in Chancery; for they amount to a Charge e Caſe. 


of Subornation of Perjury, 
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(H) How far UMoꝛds muſt be certain, in oꝛder 
tio render them actionable.  ' 


Fe . is to a certain Degree neceſſary, to the rendering of Words ac- 


8 tionable, | that the Meaning of the Words be certain; and that the 
Perlon, to whom the Words relate, be deſcribed with Certainty. ! | 
2. It is not actionable to publiſh, theſe. Words of J. S. He is no true 1Rol.Abr.69. 
Subjef of the King; for the Word true is of uncertain. Signification, and Smith v. 

no Perſon is ſo true a Subject as he ought to be. © Turners 


* * * 4 


3. It has been holden, that an Action does not lads publiſhing theſe 1Rot. Abr. 69. | 


Words of J. S. He is a Rebel; in as much as a Commiſſion of Rebel. None 
lion may have iſſued againſt him from the Court of Charicery. * 

4. It has been holden, that no Action lies, for publiſhing theſe Words 1 Rol. Abt. 
of J. S, He bas ſtalen Futze , for the Publiſher might mean Furze grow- Gibbert'sCait. 
jog, the ſtealing of which is only a Treſpaa. 0. 
5. But an Action would, fat this Day, lie for ſuch Words, the 15Car. 2.c.2. 
Perſon, who volawfully cuts Furze, having, by a Statute made ſince this 
Caſe, been rendered liable to the Puniſnment of Whipping. * 


0 1 * 
1 


— 4 o 


relief thy Boing by fearing and forſwearing; for, as a Man may be 1nti- Sranhope's 
ed to the Fines ſet upon Perſons guilty of Perjury, the Words do not Ce. 
eee Þ oo 4 ine 2 129 | 

<c 97 likewiſe been holden, that if A. ſay to B. bon art forſworn, 1 kol. Abr. 4a. 
ghd, id ale 4 . alſe.Qath at the Aﬀſize, at Hertford, no Aon lies; for? richard v. 
the Oath may haye been taken in g private Flouſe, and not in a Court. b. 

g. Theſe two Caſes were determined, When the Rule of conſtruing 8 Mod. 24. 
Mitiori ſenſu. was carried very far: But there is no Doubt, that 4 Rep. 15. 

* = g | + pn et T7, ; 
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6. It has been holden, that no Actions lies, for ſaying: to J. S. Tou Cro Eliz. 888. 5 
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Biſhop, Trin. 
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Cro. Jac. 10). 13. So if theſe Words are publiſhed by J. N. One of my Brothers is 


| Cro. Car.382. 5. Upon a Motion 


* . W r e 0 458 
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ro. Elia 00. 9. No Action lies for - publiſhing theſe Words of J. S. He bath deli. 
Brown v. vered Uniruths upon Oath, in bis Anſwer to a Bill in Chancery, the Charge 
Michel, being uncertainz for many Things in the Bill might not be material to 
| \the Matter in Queſtion, and the giving of a falſe Anſwer to ſuch Things 
Vas not Perjury. | IH „ 
3 Leon, 23. 10. No Action lies for ſaying to F. N. Thou baſt forged my Hand, un- 
Anon. leſs it be added, to what Writing; the Charge being too general. 
Page 503 11. No Action lies for ſaying to J. S. Thou baſt committed Burglary, 
1 Rol. Abr. 71. in breaking his Houſe, and taking his Goods, it being uncertain, as no Perſon 
25 A is named, whoſe Houſe and Goods were meant. 
t. Fohn. | | | 


1Rol.Abr.81. 12. If three Men have given Evidence, and J. S. ſay to them, One 
Brown's Cale. of you three is perjured, neither of them can maintain an Action againſt 
J. S. it being uncertain, which of the three J. S. did mean. ä 


Wiſeman v. perjured, no Action lies; it being uncertain, which of his Brothers was 
Wiſeman. intended. | | 
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111 


(1) By what Means the want of Certainty, 
ſufficient to render Wozds actionable, may 
be ſupplied. 


1. By the Intention of the Speaker. 


—— HE Want of Certainty, ſufficient to render Words actionable, 
| may, as to the Meaning of the Words, be ſupplied by the In- 
tention of the Publiſher, ted 1 
1 Rol. Abr. 66. 2. If theſe Words are publiſhed of a Woman, She lay with a Weaver 
Roote v. Molyn. in 4 Ditch, and his Breeches were down, and they were at it, an Action lies; 


in as much as, the Publiſher muſt mean, that the Weaver had carnal 

Knowledge of her. F 
Cro. Jac. 430. 3. An Action lies for publiſning theſe Words of a Woman, She is a 
Miller's Cale. hore, and bath had the Pox, and bath Holes one may turn bis Finger in; 
1Rol.Abr.66. V. Ring the Apothecary gave ber a Drink for it; take beed how you drink 

with ber; the Great Pox being apparently intended by the Publiſher. 
1 Rol. Abr. 67. 4. So it does, for ſaying to F. S. Thou art a pockey Rogue; and the Por 
— baunts thee twice a Var; for, as only the Great Pox does more remark- 
ale. 


ably affect Perſons there with afflicted in the Spring and Fall, the Speaker 

muſt mean that Pox. e %%% VR. | 

in Arreſt of Judgment, for publiſhing theſe 
Peard v. Words of a Barriſter, He is a Dunce, and will get little by the Law, it was 
88 inſiſted, that although Dunce fignifies a Perſon of flow Parts, ſuch Per- 
orb. 55. ſon may have ſolid Judgment; and that the other Words do only mean, 
| that be will not give bimſelf the Trouble to practiſe the Law. Judgment was 
given for the Plaintiff; and by the Court: Words are to be, conſtrued in 
their uſually received Senſe. The Word Dunce, in the common Accep- 
tation thereof, means 4 Perſon of dull Apprebenſion, and not fit ta be a 
Layer; and the obvious Meaning of the Words, be will get little by the 
Law, is, be will deſerve 10 get little by the Law, 0 

Stra. 142. 6. It was inſiſted, in order to Arreſt of Judgment, That theſe Words, 
Morgan v. Thou art a Thief ef every Thing, are not actionable; becauſe, as the ſteal- 
Williams. ing of ſome Things, for Inſtance, of Fruit growing on a yo Ja 
Rc | £0 © Felony, 
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Slander. 


honeys 8 — — — — 
Felony, a Perſon cannot be a Thief of every Thing. Judgment was 
given for the Plaintiff; and by the Court: The Publiſher muſt mean, 
that = Plaintiff, was a Thief of every Thing, of which he could be a 
Thief. 1 Rn, FOES | : 

7. An Action lies for publiſhing theſe Words of J. S. He is perjured; 2 Bull. 190, 
for the Intention of the Publiſher muſt be, to charge F. S. wich having + v. 

| aſe, 


* 0 « 1 


ſworn falſely in a Court of Juſtice, 


* 2. By an Averment. page 504 
8. The Want of Certainty, ſufficient to render Words actionable, may, 
as to the Deſcription of the Perſon, to whom the Words relate, be ſup- 
7 by 4 Averment; it being a Maxim, that Certum ft quod certum 
reddi poteſt. 8 5 5 | 
9. If theſe Words are publiſhed, That perjured Rogue an! Villain Pot- Rol. Abr. 8 f. 
ter, any Perſon of the Name of Potter may maintain an Action; if it be Potter v. 
averred, that, at the Time of publiſhing the Words, there was a Collo- Lu 
quium concerning him; and that they were publiſhed of him. | 
10. If theſe Words are publiſhed, Caprain Nelſon is @ Thief, an Action 18el Abr. 8 
lies for Robert Nelſon, if it be averted, that there was, at the Time of Norv. © 
publiſhing the Words, a Colloquium concerning him, and that they Sith. 
were publiſhed of him; it not being neceſlary to aver, that he was, at 
that Time, a Captain, or uſually called ſo. | | | 
11. If it be ſaid by J. S. in a Colloquium concerning fix Defendants 1 Rol Abr. 73. 
to a Bill in Chancery, Theſe Defendants are thoſe who belped t6 murder J. S. Foxcroft v. 
any one of the Defendants may maintain an Action; if it be averred, L. 
that, at the Time of ſpeaking the Words, there was ſuch Colloquium 
and that he was one of the Defendants. „ 0 
12. If theſe Words are publiſhed, in a Colloquium concerning J. G. Cro. Jac. 55). 
Mr. Deceiver bas deceived the King, J. S. may maintain an Action, if it Fleetwerd v. 
be averred, that, at the Time of publiſhing the Words, there was ſuch Cur. 
Colloquium; and that he was, at that Time, one of the King's Re- Rol. Abr. 37. 
ceivers; although it be not averred, that, at the Time of publiſhing the | 
Words, there was a Colloquium concerning his Office of Receiver; for, 
as it is averred, that, at the Time of publiſhing the Words, he was one 
of the King's Receivers, it ſhall be intended, that they were publiſhed 
concerning his Office of Receiver; and if an Action could be avoided, 
by the Trick of calling a Perſon, Mr, Deceiver, inſtead of Mr. Receiver, 
Slander would often go unpuniſhed.,  _ . 
13. If A. B. ſay to C. D. before whom E. F. is walking, He that goeth 1 kol. Abr. 8. 
before thee is perjured, an Action lies, if it be averred, that only E. F. Aiꝶ v. Geriſb. 
was walking before J. N. at the Time of ſpeaking the Words, and that 
they were ſpoken of him. 1 | | | 
14. If it be ſaid by J. S. to 7. N. Thy Maſter Brown bath robbed me, Oro. Jac. 444+ 
any Perſon of the- Name of Brown, if it be averred, that the Words Brown v. 
were ſpoken of him, may maintain an Action, although it be not averred, Lowe. 
that he was the Maſter of F. N. of whom the Words were ſpoken for men., 
it ſhall not be intended, that J. N. had more than one Maſter of the 
Name of Brown. OO Or WI Ne og He Or ON ITS IR | 3 
15. In an Action upon the Caſe the Plaintiff declared, that the De- Cro. jac. 109. 
fendant, being his natural Brother, publiſhed theſe Words of him, Wiſeman v. 
Brother is perjured. Upon a Motion in Arreſt of Judgment, Zelverton, J. #i/emane 
was of Opinion, that the Action did not lie; and by him: Words, in 
order to render them actionable, ought to be ſo certain, as to the Deſ- 
cription of the Perſon to whom they relate, that every Perſon who bears 
them may know of whom they are publiſhed. The Defendant may 7 


* 
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ſeveral Brothers; and it would be very unreaſonable, that every one of 
them ſhould maintain an Action, by averring that the Words were pub- 
| liſhed of him. Williams J: was of Opinion, that the Action lay; and 
by him: As the Plaintiff has averred, that the Words were publiſned 
; of him, and the Jury have found the Defendant Guilty, the Court is 
aſcertained, that the Words were publiſhed of the Plaintiff.” 7. afield, J. 
was likewiſe of Opinion that the Action lay; and by him: If the Words 
had been, One of my Brothers is perjured, an Action would not have lain, 
becauſe it would then have appeared to the Court, that the Defendant 
had more than one Brother, and the Want of Certainty, to which Bro- 
ther the Words related, would not have been cured by the Averment 
and the Verdict: But as it does not now appear to the Court, that the 
Defendant had any other Brother than the Plaintiff, and it is averred 
that the Words were publiſhed of him, and the Jury have found the 
Defendant Guilty, the Plaintiff ought to have Judgment. The Cauſe 
being afterwards moved in full Court, it was reſolved by all the Juſtices, 
that the Action did lie; and Judgment was given for the Plaintiff. 


Cro. Jac. 241. 16. In an. Action upon the Cale, the Plaintiff declared, that the Pe- 


Beaumond v. fendant publiſhed theſe Words of him, being a Juſtice of the Peace, H 
Haſtings. for Malice and Spleen did many Times wreſt the Law, and pervert Juſtice, 10 
ſerve bis own Turn. It was objected, in order to arreſt Judgment, that 
it doth not with ſufficient Certainty appear, that the Words were pub- 
liſhed of the Plaintiff; it not being averred, that at the Time of pub- 
liſhing them there was a Colloquium concerning him. Judgment was 
iven for the. Plaintiff ; and by the Court: It is the uſual Courſe, and 
Hicient, to aver, that the Words were publiſhed of the Plaintiff. The 
ludgment was affirmed upon a Writ of Error. | 
Cro. Jac. 673. 17. In an Action upon the Caſe the Plaintiff declared, that the De- 
Smith v. fendant publiſhed theſe Words of him, He is a Thief. It was objected, in 
Tr. order to arreſt Judgment, that the Words cannot be applied to the 
' Plaintiff more than to any other Perſon; it not being averred, that at 
the Time of publiſhing them, there was a Colloquium concerning the 
Pllaintiff. Judgment was given for the Plaintiff ; and by the Court: It 
1 is ſufficient to aver, that the Words were publiſhed of the Plaintiff, and 
the Jury by finding a Verdict for the Plaintiff, have found that the 
Words were publiſhed of him, which helps the Cafe; for otherwiſe, they 

would have found the Defendant not guilty, x. 
1Rol.Abr.85. 18. If it beaverred, that, in'a Colloquium between the Plaintiff and 
Biſhop v. Defendant, the Defendant ſaid, Thon art a Thief, an Action lies, al- 
Firzberbert. though it be not averred, that the Words were ſpoken of ar to the Plain- 
tiff; for, as they were ſpoken in a Colloquium between the Plaintiff and 
3 Defendant it, muſt.be intended, that they were ſpoken to the Plaintif, 
- Tat - : 
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ge ses (K) In what Caſes, doubtful: WMoꝛds are to 
eat 3 dee Be nen in" witten fenſy. © © 
| THEREVER doubtful Words will fairly bear one Senſe in 


1Rol.Abr.71, I. LL Pp +» -.. wil | 
Gardiner v. which they are not actionable, and another ih which they 
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3. No Action lies for ſpeaking theſe Words to J. S. Thou aft 4 Corn. 1Rol. Abr. 58. 
ſtealer, and baſt ſtolen my Corn of my Land; for it is doutiful, whether pl. 0. 
the Speaker meant Corn cut, or Corn growing; and by conſtruing the 
Words in mitiori ſenſi they mean Corn growing, the ſtealing of which is 
only a Treſpaſs, = OI. 3 e e 
4. No Action lies for publiſhing theſe Words of J. S. He did burn my 4 Rep. 20. 
Barn; for that, by conſtruing the Words in mitivri ſenſu, they mean Barham's 
a Barn which had no Corn it, nor was Parcel of a Manlion-houſe, the Caſe. 
burning of which is not Felony; 7 ot | 

5 It has been holden, that no Action lies for publiſhing theſe Words Cro Eliz. 746. 
of an Innkeeper, He is a Maintainer of Thieves, and keepeth none but Thieves Bull v. 
in bis Houſe, and I will prove it; becauſe the Publiſher did not aad, that Bridge. 
the Innkeeper knew the Perſons whom he maintained to be Thieves; 
for a Perſon may have Thieves in his Houſe and maintairi them without 
knowing them to be Thieves, which is ho Offence. | 

6. It has likewiſe been holden, that no Action lies for publiſhing theſe ©, Jac. 343. 
Words of J. N. He hath poi ſoned J. S. Innuendo quendam ]. S. adtunc Jacob v. Mills. 
defunflum, and it ſhall coft me a bundred Pounds, but I will bang bim; for Hob. 6. S. C. 
the Words adtunt defundl um, beſides being contained in the Innuendo, can 
only relate to the Time of the Declaration, and conſequently it is not 
averred, that J. S. was dead at the Time of publiſhing the Words. 

7. It has been holden, that no Action lies for publiſhing theſe Words, 8 
Sir Thomas Holt ftrick bis Cook on the Head with a Cleaver and cleaved jj 3 
bis Head; the one Part lay on one Shoulder and another Part on the otber : yrigg. 
becauſe it is not averred that the Cook was killed; and by the Court: 
Slander ought to be direct, agaitiſt which there ought not to be any In- 

tendment: But in this Caſe, notwithſtanding the Wounding, the Cook 


may be living, and then it is only a Treſpaſs. *” | 
8. At the Times the three laſt Caſes were determined, the Rule of 

conſtruing Words in mitiori ſenſu was carried very far: But it is doubtful 
whether any one of them be at this Day Law. „ 
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(.) In what Caſes, doubtful Wozds are not 
tio be conſtrued in mitiori ſenſu. 


1. ] JOWEVER agreeable it may be to the general Tenderneſs of gol Abr. ; 
-_” the 'Engliſþ Law, that doubtful Words ſhould be conſtrued in Gardiner -4 : 
mitiori ſenſu, yer ſuch Conſtruction is only to be made, where the Mean- Spurdance, 
ing of the Words, in the uſual Acceptation thereof, is doubtful z for, if Skin. 364. 
in the uſual Acceptation of the Words they are flanderous, a forced fc. 
Conſtruction ſhall not be put upon them, in order to render them not 
actionabe . SEED een 2 C 

2. If it be ſaid to a Woman, Thou haſt poiſoned thy Huſband, and I will 
juſtiſy it, the Words, if it be averred that her Huſband is dead, are action- 8 
able; for altho? it be poſſible, that ſne might give him Poiſon involuntarily 9 | 
of ignorantly; or that “ he might not die thereof; or that he might live a pa 
Year and Day after taking it, theſe are foreign Intendments; for the 
Meaning of the Words, in the uſual Acceptation thereof, is that ſhe 
gave him Poiſon voluntarily, knowing it to be Poiſon, and that he died 
thereof in a ſhort Time. 1 | \ 

3. If theſe Words are ſpoken to J. N. Thou baſt killed J. S. an Action Rol. Abr. 72. 
lies; for although the Killing may have been as an Executioner or by Garaizer v. 

Accident, the Words, in the uſual Acceptation thereof, mean a felonious urid. 

Killing. 3 
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4. In an Action for publiſhing theſe Words, Jeu did ſbut up my Sifter 
2 v La and murder ber, and Tall r the Judgment of the Court 4 
mon Pleas was for the Plaintiff; and the Judgment, notwithſtanding 
many old Caſes were cited to the contrary, was affirmed in the Court 
,, AS od LE 
Cro.Car.g1o. _5. An Action lies ſor ſpeaking theſe Words to J. S. Thou art forſworn 
Ceely v. in a Court of Record, although the Speaker did not add, in giving Evi- 
Hoſkins. : dence for it ſhall not be intended, unleſs this be ſhewn in the Plead- 
ings, that J. F. was forſworn in ordinary Diſcourſe in ſome. Court of 
Record. l 8 
Cro.Jac. 158. 6. So it does for ſaying to J. N. Tou bave procured J. S. to come thirty 
Harris v. Miles to commit Perjury befare my Lord of Wincheſter, aud have given him 
Dixon. * ten Pounds for that Purpoſe, although it be not averred, that 5. S. did 
commit Perjury; or that the Biſhop. of Wincheſter was a Perſon before 
1 it could be committed; for the Words ſhall be taken in the worſt 
| nie. POE EET BOT N 4 1 
Cro. Jac, 166, 7. If theſe Words be ſpoken to J. S. You have ſtolen my Wood, an 
Lo v. Sanders. Action lies; for the Word Wood, according to the old Rule, Arbor dum 
creſcit, lignum dum creſcere neſcit, means Wood cut dom n. 
Ld. Raym. 8. It has been holden, that an Action lies for publiſhing theſe Words, 
959. Baker Jobn Baker Role my Box Wood and J will prove it; and by Holt. Ch. J. 
v. Fierce. t wherever Words tend to ſlander a Man and to take away his Reputa- 
« tion, I ſhall be for ſupporting Actions for them, for the Preſervation 
BY | of the Peace.. 1 remember a Story told by Mr. Juſtice Twiſden of a 
tin Court when Fa e for arreſting Judgment in the Action was 
« made abſolute, declared in Court, that if he had thought he ſhould 
e not have recovered in his Action, he would have cut the Defendant's 
e Throat,” cre ahi rat ks ST On 


— EDS 


| Sayer 265. 9. Upon a Motion in Arreſt of udgment in an Action for Words 


Gardiner v. it appeared, that the Words in one Count were, Thou art a Sheep-ſealing 

Atwater, Rogue; that the Words in another Count were, I ſounds every where 

| that thou art a Sheep-ftealer ; and that there was a general Verdict. 

Judgment was given for the Plaintiff; and by the Court: Divers old 

Caſes have been cited, in which it is laid down, that if Words can be 

conſtrued by the Court in ſuch ' Senſe as not to be actionable, they 

ought to be ſo conſtrued : But it is at this Day ſettled; that Words 

are to be conſtrued by the Court in that Senſe wherein they are generally 
underſtood. | | | 

Hutt. 58. © 10. It was heretofore holden that an Action did not lie for publiſhing 

Mafin v. theſe Words, Icbarge J. S. with Felony for taking. Money out of my Pocket, 

17 and I will prove is: for that as the Words do not expreſly. charge the 

2 U * ay 5 to be felonious, it may be intended, that it was nota felonious 

Ld. Ray. 11. Bot in à modern Caſe, this Caſe is expreſiy denied to be Law; 

959. Baker and by Holt Ch. J. Taking of Money out of a Perſons Pocket, muſt mean 


| V. Pierce. a felemious Tating. 5 


Cro.Car. 257, 12. If theſe Words be ſpoken to J. S. Thou: dift violently upon the 


Laurance v. Hightway take my Purſe fram me, and four Shillings and 4wo Pence in it; and 
» Woodward didit threaten to cul me off. in the midſt, but I was forced to run amay 10 fave 


1 Rol. Abr. 74. my Life, an Action lies; for, although it be not expreſsly ſaid, that J. S. 
did rob the Speaker, or that he took his Purſe felaniaufly, the Words, 
in the common Acceptation thereof, amount to à Charge of a Robb ey. 


1. — lac. 162. 13. An Action lies for ſpeaking theſe Words of a Widow, I have bad 


Morriſon v, the Uſe of ber Bau); for it ſhall not be intended, that the Words mean 
Cade. the Ule of ber Body as a Phyſician, or that ſhe had done ſome bodily 
SEN . ENTITY . 292 972 325 N. 1 0 Wm ABER + — Labour 
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Sander. 


Labour for the 8 OE ; ho the Words ſhall be conſtrued in Sls... 
 utua{"Senſe, - which is very ſlanderous. | 

' 14. If cheſe Words are publiſhed of a Woman, $3; is a lewd and 1 kol. Abr. 66. 
common Woman of ber Body, and bas the Pox, an Action hes z it Wan tt 
apparent," that the TEES: meant the Trex For. : 
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© - (09 In what Caſes, adjerive Words are rey 


eee . ackionabie. 


„ A ARion Gbes wot in the peheral lie for the Publication of ad 
jective Words. 


2. If cheſs Words are publiſhed of J. S. Hh i is a ſeditions Knave, an 4 Rep. 19. 
Action does not lie; becauſe the Words do only import a Charge of an Be 
Iaclination to be guilty of ſome ſeditious Act, and ſuch Taclination i 18 not aſe, 
Pudifhable at the Common Law. 

3. If theſe Words are publiſhed of FS. He a thieviſh Rogue: an Cro Jac.600; 
Action does not lie; becauſe the Words do not import a Charge of n . 
being a Thief. * 

4. But if acheckire Words are publiſhed, which import a Charge er 
having been guilty of a criminal Act, an Action does lie. 

5. If theſe Words are publiſhed, I accuſe J. S. of poiſoning his Aunt, an 1Rol Abr. 49. 
1 lies; becauſe the Words import a Charge of SY poiſoned 5 

is Aunt. 

6. If theſe Words are ſpoken to J. S. Thou art a bu ering Rogue and J Sid. 373. 
eauld barg thee,” an Action lies; becauſe. the Words import a Charge of 3 v. 
having committed the Act of Buggery. rae 

7. If theſe Words are publiſhed of F.$ = ct wbt pped about Taunton 1 Rol. Abr. fo. 
3 1 for Seal 1 Sheep, an Action lies; becauſe the Words not only im- Chu. Hill. 

Charge of tiving welen Sheep, but like wiſe chat J. 8. was condikted 
iy — rc Dk 


8. I6:theſe" Words are ſpoken wo to J. 8 bon art s off ſtealing Rogue, Sayer 265. 
an Action hies; decauſe the Words 2 a Charge of Felony. Gardiner v. 


| __ Atwater, 
9. H acectivr Words are a Diſgraee to a Perſon in an Office, "> 
Perſon of a. Profeſſion or Trade, an Action lies; _— they do not N 
import a Charge of having done any Act. 
„Hef theſe Words are publiſhed of a Perſon in an Office, He 5 is 4 4 Rep. 19. 
corrupt Officer, an Action hes the Ones being a Diſgrace to. him . 
Offict. 63 2d. 52430 : | Caſe, 
11. If cheſs Words are publiſhed of. a Tradeſman, He is in a break- Styles 425. 
in Condition, an Action lies; becauſe his Credit, which is of the utmoſt tente v. 
men ron Tradeſman, 9 5 de e hurt, e 
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0 85 what Caſes, TWozds which impoꝛt Pig 508 
only an Intent are actionable. 


T is ſaid do have been determined, upon Feet Deliberation, that , Rep. 16. 
no Action lies, for Words, which only import the Charge of a — v. 
Purpoſe; or an Intent to commit 2 Crime ; The "Purpoſe or Intent. not Alen 
being ane _— | | 
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1Rol. Abr. 51. 2. An Action does not lie for publiſhing theſe Words of F. S. He keeperb 
Lock v. Lock. Men to rob me; in as much as theſe Words do only import a Charge of 
Wo Intebrion o w.. e „ eee 
Rol. Abr. 51, 3. And, for the ſame Reaſon, an Action does not lie, for ſpeaking 
Pott's Caſe. theſe Words to J. N. You would bave killed me. „ 
1 Rol. Abr. 5 i. 4. If theſe Words are publiſhed of a Woman, She would have cut ber 
Scotv. Hilliers. . Huſband's Throat, and did attempt to do it, an Action lies; for the At- 
© tempt being a criminal Act, the Words are a great Slander, _ 
Id. Raym. 5. An Action lies for ſaying to 4. B. Jou are @ Raſtal and Villain; 
1185, yen bave forgot fince you lived in the Black Bull-Vard; there you could pro- 
Speed v. Parry. cure Broad Money for Gold, and clip it when you bad done, and then the Shears 
Salle. 095. could go; for, where the Power to do an Act is, by the Words, confined 
to a particular Place; they imply that the Act was done, the Power being 
the ſame in all Places. Ee os nid 0 2 
1 Rol. Abr. zo. 6. So it does for publiſhing theſe Words, J. N. lay in wait on Shooter's- 
Lack v. Lock. Hill zo rob J. S. for the lying in wait was a criminal At, 


* 


* 


Cro.Eliz 710. 7. Upon a Motion in Arreſt of Judgment, in an Action for publiſh- 
Leverſage v. ing theſe Words of J. N. He would bave robbed the Houſe of J. S. if J. D. 
Smith. «would bave conſented unto it; he perſuaded J. D. unto it, and told bim be 
; would bring bim where he ſhould have Maney enough, it was ſaid, theſe 
Words do not import any Act, for which the Plaintiff could be called in 
Queſtion. Judgment was given for the Plaintiffz and by the Court: 
The Words are a great Diſcredit and Slander. | —_ N 


— — 


00) In what Caſes, Disjunctive o2 Copula- 
1. IF the Words publiſhed of any Perſon are in the Disjunctive, and 
I Part thereof be not actionable, no Action lie. 
Cro. Eliz. 78. 2. If it be ſaid to J. S. Thou baſt ſtolen my Mare, or didſt conſent to the 
Oriſirb sCaſe. ſtealing of ber, no Action lies; becauſe the latter Words are not ac- 
tionable. 1 . 5 | 
Cro. Jac. 530. 3. It was holden, that an Action did not lie for publiſhing theſe 
Spar bam v. Words, Sparbam did ſteal a Mare, or elſe Godwin is forſworn, notwith- 
28 ſtanding there was an Averment, that Godwin never ſwore any ſuch Mat- 
ter; and by the Court: The Words do not import a Charge ſufficiently 
„ direct to make tham: tionable, 0 ] , mA PU ann. 
* Page gog 4. If ſome Words, which are not actionable, be connected by a Co- 
paulative with others which are ſo, an Action lies 
Win. 45. 1. 5. If theſe Words be publiſhed of J. N. He did ſteal, and cozened ſe- 
Crompton v. Ven Quarters of my Barley, an ion lies; notwithſtanding the Words, 
Philpot. be cozened ſeven Quarters of my Barley, would not alone have been ac- 
tionable. TRE | 
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(P) In what Caſes, an Alton does not lie, by 
reaſon of Repugnancy in the Moꝛds. 


I. As the Ground of an Action for, publiſhing. Words, is the Da- 
mage to the Perſon of whom they were publiſhed, it follows, 
that, if there be in the Words themſelves, or in what appears upon the 


ecord, 
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Recard, boch — = Fug no Pak can RY to TY Path « of 
e chey were publiſhed, the Words I not actionable. 

. It has been holden, "that if a Feme Covert ſay 2 4.8. Tou heve 1Rol. Abr:74 
folen my Goods, the Words are not actionable; ks fe Wo ds in as b. 
much as a Fome Covert, who has no Goods, cannot | 
are in themſelves. repugnant, 

3. But the contrary has been belle, in twy other 65 3 one of which 
was ſubſequent, the other antecedent to this Caſe | 

4. In an Action brought againſt Huſband, and Wike, for the Pub ee 
cation of theſe Words by the Wife, My Tarkeys are flolen, and Charme --— ag 
bath Holen them, it was objected, in order to arreſt Judgment, that, in Paſch. 34 Elis: 
as much as the Wife could have no Turkeys, it couid not be true, 
that the Plaintiff had ſtolen her Turkeys; and conſcquently the Words 
N not be any Diſcredit to him. Judgment was given for the Plain- 
tiff; and by the Court: The Wife did hates the Phintiff with fteal- 

Turkeys ; and if a Perſon, who had no Horſe were to publiſh theſe 
Wfa, J. S. bath folen my. Horſe, the Diſcredit 9 be as great to 
J. S. as if the Publiſher had had a Horſe; fot every Perſon who 
the Words, might not know, whether he had a Horſe. | | 

5. In an Action brought againſt Huſband and Wife, "for the Pub- Cro.Jac. 696, 
lication of theſe Words by the Wife, J. S. bath. ftolen my Faggots, it — a 
was obje&ted, in order to arreſt Judgment, that the” Words ate repug- V5. 
nant; in as much as a married Woman cannot have any Goods which Mich; 18 Jacy 
can be ſtolen. Judgment was given for the Plaintiff ; and by the Court: 

The Words, which are to be underſtood according to common Intend 
ment, amount to a Charge of ſtealing the ae and 
wherever an Action is brought; for Words importing a ge of fital- 
ing Goods, it is not mate <=, pars the Goods were. | 
6. If in an Action for Words, which import a Charge bf killing i it ap⸗ + op. 16. 
ar from the Decla don. that the Perſon who is fuid ro huve been Killed S. v. G. 

iving, no Aktion lies: in is much ad it is no Stader to any P 
uo charge him with having Lied u Petſon who is not dead; 
weren can be no Danger from à Ptoſecution in ſuch Caſe. 

7. It has been holden, upon a Writ of Error in the Exc chequer Chain Cro OED 331. 
ber, that no Action lies for ſpeaking theſe Words to F. X. T baft Bete v. Bull 
killed the Ser van of J. S. unleſs it be averred, that ſoihs Savant of 7. 8. 
was killed, * © 

8. But in divers of the Caſes, ſome of which are antecedent, others Cro.Rlia.56g; 
ſubſequent to this Caſe; it is laid down, that Words itnpotring 4 Charge 323. 
of N killed 4 Perſon, are 2Rotiable ; although it be 5 1285 2 
that the Perfon was Killed ; unleſs it dppeat from Words themſelves, * *. I 
ot. ftot the Record, that Ke is — 


Q) | In 8 Cales, an Ackion ues RO re- 
peating Mords which 1 Webs. 3 2 
—.—.— Perſon. | 


1 vs heretofore. the Practice, in an Action "Ot repeating Wok 
which had been publiſhed by another Perſon, to ayer, that the 
Words were not publiſhed by that Perſon. = | 
2. In an Action brought by a Woman againſt A. for ſaying that B. o page 510 
bad reported, that be bad bad the Uſe of ber Body it was averred that B. C. Jac.162, 
had never made ſuch Report. v. 
Vr Iv. 6 2 3. In Cad, 


bed of any, fr 
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Cro. Jac. 406. 


Kewis v. 
Waker, 


2 44 


3. In an Action brought by Leis againſt Walter for theſe Words 

F 1% did ſay, chat Lewis did f. Here i to Printe in England; it was 

aàverred, that Piers did never ſay, that Lew L015 did ſay, there is no Prince th 
nn TIO ONS SL FE FLDY , 


"vp 5 | 


land. ' <> 


ayer 266. 4. But in a modern Caſe, upon a Motion in Arteſt of Judgment, 


Gardiner v. | 
Atwater, 


* 


theſe Words, Thou' art a Sheep-ftealing Rogue, and Farmer Parker told ne 
ſo,, were holden. to be actionable; although it was not averred, that 
Farmer Parker did not tell the Defendant ſo; and by Demiſon Juſtice: 


- * 
L 7 * : b 


ſuch Averment is by no Means neceffary ; it not being material, whether 


© Farmer Parker did or did not tell the Defendant fo. ' * 
Fete TE Ne 4 SI #577 RN N a a $55 « 
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(R) In what Caſes, axtionable Wozds are 
rendered not actionable; o 'TUo2ds not 'ac- 
tionable are rendered actionable, by ſubſe- 


© ent Moꝛds. e en 
” 4 0 6 was 
Wh, + y'Y qu - * } 6 | DES. + % . a * 404 | 
#- * _ we * [4 © 3.4 22 ; - : 
; 12 * 6 


8 1. * s the Intention of publifhing 


4 Rep. 19. 
Brittridge's. 
Caſe, 


. = 
* 


- 
” 
of 
on 


Frets wi OY Ae 1 ä 
of Words is to be collected from 


the whole Words, it muſt ſometimes happen, that the Senſe of 


Words, which would have been actionahle it go others had been publiſh- 


os — 


ed at the ſame Time, is ſo changed by ſubſequent Words, as to be ren- 
%, When. this is the Caſe, the ſubſequent Words are ſaid to be ex- 
planatory. „%% 

3. If theſe, Words are publiſhed; Maßer Brittridge #5 4 perjured old 

- Knave ; and thet is to be proved by a Stake parting the Land of J. S. and 


— $ 


1 D. no Action lies; for, although the former Words would have 
— actionable, their Meaning is ſo explained by the ſubſequent Words, 
as to make it evident, chat a falſe Swearing in a Court of Juſtice was not 


Brittridge's 
Caſe, 


44. If theſe Words are ſpoken to J. S. Tbon art 4 Tief; for thou baſt 


olen-my Apples out of my Orchard no Action lies ; it appearing from the 
atter Words, that the whole Words do only import a Charge .of a 


3 61-43 Treſpaſs. 1802 2 £6 e eee ee +19 E 
Rol. Abr. 51. F. If it be ſaid to J. N. Thou art a Thief 1 for thou tookeft my Beaſts by 
Will's Caſe. reaſon of an Execution, and I will bang tbee, no Action lies; for, how- 


.©x:; 42099 


xen the Speaker might be miſtaken as to the Nature of the Offence, it 


appears from the latter Words, that the whole Words do only import 
a Charge of a Treſpaſs. 


Cro. Jac.674, 6. If J. S. ſay to J. N. Thou art a Thief ; and baſt flolen my Trees, no 


| Smith v. 
Ward. 


Cro. Jac. 666. : 7. HJ. Say to F. N. Tbbou þ 


Ridges v. 
Mills, 


Action lies, it appearing from the latter Words, that the whole Words 
do only import a Charge of a Treſpaſs. 3 

to N. M Ibu beſt; rauiſbed a Woman ; and I will male 
thee fand in a white Sheet, no Action lies; it appearing from the latter 
Words, that only fuch-Offence as is puniſhable in à ſpiritual Court was 
intended by the Speaker. | ere it wack: 

8. It muſt on the other Hand ſometimes happen, that the Senſe of 
Words, which would not have been actionable, if no others had been 
publiſhed: at the ſame Time, is ſo changed by ſubſequent Words, as to 
be rendered actionable. fn... f MIT Her" 


7 
. . yg OTA, - 2 Aer " HM ; 7 #7 
9. When this is the Caſe, the ſubſequent Words are faid to be 
1643.9 accumdlative. 1 1D Tt82! EH. ITC AY £- SUCH IO, 0% 17-0 
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107 No Action liek for ſpeaking theſe, Words to 0 J. $. — « Rogue : 1 Rol. Abr. 4z. 
But if the Words had been, Lon are a Rogue of Recurd, an Action would % v. 
have lain; in as much as, the whole Words would then have e Sr 4 Maud. 


Charge of having been convicted of a Crime! A 0 0 1 "av ai? v 


11. No Action lies for ſpeaking theſe Words to J. N. Tben art 4 ps ge it 
Rebel: But if the Words had been, Tben art 'a Rebel; and all: that krep Cro. Eliz. 63 8. 
thee Company are Rebels, and thou art not -the Queen's Friend, an Action Redſone v. 
would have lain; in as much as, it would have appeared from the whole breed „l: 
Words, what Kind of Rebel the Speaker intended. 1Rol. Abr. 69. 


12. No Action lies for ſaying to A. B. Thou art forſworn: But an Ac. 1 Bak — | 


tion would have lain, if. the Words had been, Thou art forſworn, and J Pl. 46. 
will ſet thee on the Pillory; for it would then have appeared, that ſucks 
forſwearing was meant, as A. B. may be ſet on the Pillory for. 

13. If theſe Words are ſpoken to J. S. Thou art a Clipper, and thy. 3 Lex. 166. 
Neck ſball pay for it, an Action lies; in as much as, it en dom che Maden v. 
whole Words, that a Clipper of Money was intended. - | Micocke, 

14. It was, in two Caſes, holden, that for. ſpeaking cheſe Words to Cro. Jac. 114 
8 2 N. Thou art a Thief, for. thon haſt talen a Tyre, no Action did lie; be- Minor, v. 
cauſe the latter Words were explanatory, and only ſhewed the Reaſon of n 
calling Thief; but that, if the Words had been, Thou art a Thief, and =. 


and would have made two diſtin& Sentences of the Words, in which Orme, 
Caſe the latter Words would have been accumulative. : 0 % Jace” 


- 15. But in a ſubſequent Caſe, wherein theſe Words were ſpoken to Hob. 331. | 


haſt ſtolen, and the Words, for thou haſt ſtolen, do, according to the 17 * 1. 
common Acceptation of the Words, mean the ſame Thing. 
16. The Doctrine laid e ur he ue Wt r v. pere b been — 2 


E e ON e eee e | | Bal 


44 © "Lay 


5 8) Of the Pleadings i in an Action fo anons. 8 


2 bs In the general. 


Fa two Perſons have publiſhed Words, for . an Action les. Cro. _ 645, 
an Action cannot be maintained againſt them jointly z the Publica- Chambvrlais 


ber. 
Fan. 313. 
2. If Words, for which an Adtion lies, hos bien pobllbed of two- Dyer 19. 


Perſons, they cannot join in an Action 2 _ the Publiſher; the Da- Yelv. 129. 


mage to one not being a Damage to the oth 1 _ * Cro.Car.g12. 


3. It is by the 21 Fac. 1. cap. 16. tated, * That all Adions upon 
the Caſe for Words ſhall be broughic within two Years ane the Words 
s ſpoken, and not after.” 


4. It has been holden, iz ain Statute VALE not SS to an Action 1 Sid. 


for Words, which become e ee ne reaſon. of .the ons Damage Cro. 5 


received from them. Salk. 206. 


that the Defendant ſpoke of the Plaintiff divers falſe and ſcandalous Sl. Ve 
Words, of which the Tenor follows: Thou art an arrant Whore, and an Clark, 

old worm-eaten Jade, and one of thy. Sides bath been eaten out with the Pox. 

It was 3 upon a Motion in Arreſt of Judgment, that the Declara- 


1 tion 


1 252 5 
SO a Me. * ” 


ao Tor Wenn dh BED 


—— — nel 


haſt ſtolen a Tree, an Action would have lain; in as much as the Word Go Jac. s 231. 


J. N. Thou art a Tbief, and baſt ſtolen twenty Load of my Furze, it was Clerk v. Gil. 
holden, that no Action did lie; and by the Court: The Words, and thou bert, Trin. 


tion of one not being! the Publication of the other. „ v. White and. x 


g. In the Declaration in an Action a the Caſe, ir was alledged, Cro.Bliz857. 
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tion is bad, becauſe ic is not alledged expreſaly, that the Defendant ſpoke 
theſe Words; and by the Court: Some. Wards, which would, perha 
bave rendered the reſt not actionable, may have been amitted. It is ſuf- 
® Page gz ficient to plead a Deed or Record by way of Recital, becauſe the Re- 
7 eital may be compared with the Deed of Record: But if there be a 


Miflake in che Recital of Words ſpoken, no Recourfe can be had to any 


' Thing, by which the Miftake may be cotrectecd. 


1% 348. 6⸗ In the Declaration in an Adin upon the Caſe, it was attedged, = 


| Seer, that the Defendant ſpoke certain Words, which were actiohable ; and 

. . chen the Declaration went on, cumgve ctiam poſits the Defendant ſpoke 

19 other Words, which were likewiſe aQtionable. A Verdict being found 

| for the Plaintiff, and entire Damages being given, it was objected, 

in order to arreft Judgment, that the latter Words are not alledged po- 

ſitively, but by way of Recital; and divers Cafes were cited, where 

Judgment had been arreſted in Actions of Treſpaſs z becauſe it was only 

all „ cum the Defendant committed the Treſpaſs. NN 

given for the Plaintiff; and by the Court: This being an Action upon 

che Caſe, and the former Words being laid poſitively, the latter ſhall be 

| tended to be poſitive. The Words eumgue etiam are, in divers Dic- 

eionaries, ſaid to mean the ſame as porro, and in that Senſe they are uſed 
by ſome of the beft Latin Authors. e DHIGN fig x. Wk 

1 Reb. 7% p. Upon a Motion in Arreſt of Judgment in an Action upon the Cafe, 

Keeley v. jt was inſiſted, that it was only alledged in the Declaration, that the De- 

— fendant ſpolze hes fs folſa verbaz whereas it ought to have been al- 

— quod fd & falſo dixit. The Declaration was holden to be well 


Noy 35- 8. A Writ of Error being brought upon a Judgment, in an Action 
Mercer v- for Words in themſelves aRtionable, it was affigned for Error, that it is 
gon I. only alledged, that the Words were ſpoken fa/ſely , whereas: it ought to 
5 have been alledged, that they were ſpoken falſely and maliciouſy; but by 
the Court: This is no Error, for ſuch Words imply Malice. 
Cro.Eliz.861- g. It is ſufficient to alledge in the Declaration in an Action for Words, 


Taylorv. Hrw. that the Defendant ſpoke the Words palam ks pablice; for the Words 
| & pudlice imply that the ſpeaking was in preſentia et auditn aliorum. 
2Lev. 193. 10. If thePlaintiff in an Action upon the Caſe deelare for the ſpeak- 


Mors v. 
Ehbacker, 


although it be not alled ng was in auditu droerſorum ; 
for, as the Words are alledged to have been 


Caſe, Time of publiſhing the Words, the Plaintiff was not of good Fame. 

The Plea was holden to be bad; in as much as, it only anſwers to a 
Mater of Inducement, which did not require any Anſwer. Ao 

*P 12 * 14. As the Senſe of Words is to be collected from the Conſideration 

4 Rell 1. ® of the whole Wards, and of all the Circumſtances which atrended the 

24, 19. Publication of them if any of the Words, or any Circumſtance which 


Plaintiſſ, the Defendant may ia his Plea ſet out ſuch of theſe as are ma- 
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15. fo. an Action for. EI the Plaintiff e 1 Ja the Deſendaot 2 Brownl. 49. 
pleade Me bis -Juſtificaion,; that the. Plaintiff was perjured in a certain 2 v. 
Cauſe, and Judgment was for him, Another Action being brobght by £4*:7- . , 
the Plaintiff for the ſame Words, the Defeudant pleaded bis judgment N 
in Bar, and it was holden to be a good Plea;.) - E 
16. After Jud * for the Defendant in an Action for theſe Words, 1 Lev. 248, 
He is a raſeally Alderman, a fatlious Alderman, and a Lamfooner, a ſecorid Gardiner v. 
Action was brought for the ſame Words, with an Averment, ths: the Hfor., 
Word Lampooner means Libeller.. The Defendant pleaded in Bar, that 
a former Action was brought for the ſame Words, except that the Word 5575 
Lampooner is, in the Declaration in the preſent Action, averred to mean ages 
Libeller. Upon a Demurter to this Plea, it was inſiſted, that, by the 
Explanation of the Word Lampooner, the preſent Action is become a 
different Action; but by the Court: As the Plaintiff has been once bar 
red in an Action for the ſame Words, he ſhall never intitle himſelf; & 2 
another Action by an Explanation of one of the Words. ' 
17. If the Words alledged in the Declaration are not aRioouble, .1 no Styles 70. 
additional Words in the Replication can make them ſo; for the Defend- Anon. 


ant cannot rejoin to any, Words in the Replication, which are not contain- 
ed in the Declaration. 


18. It is very dangerous for the Defendant i in an Action for Words. to 4 Rep. 14. 4. 


demur to the Declaration; for he may, after taking the Chance of De. pl. 186. 
trying the Fact, avail himſelf of any Matter in Arreſt of OO © 
which would have Bern ow ern a weer 1 1 8 


Les 41 Hh Þ 2040 Mos IO. 4 
N w_ 


2. n what Caſes, an Averment i is neceſſary, | 


” 
| Se 
s — 
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19. 11 was heretofore Jetted, whether an Action did hier for is! Yew, 21. 
liſhing Words which im a xo 'a Charge of Murder; unleſs, there was an * 33. | 
Averment, that the Perſon faid to be murdered is dead. 

20. But it has been long ſettled, that an Action does tie for publiſh- Cro. Elia. 56g, 
ing Words which import a Charge of Murdet; although it be nor aver- #2 3 
red, that the Perſon 0 d to be Mader is dead; for that this ſhall be 8 $09» 
intended; voleſs | it 3 in the i that be is alive. - 


I Ventr. 117, 


149. 
21: 10 an Action upon the Caſe the Plaintiff declared, that the De · Cro. Jac. 107. 


fendant, being his natural Brother, publiſhed theſe Words of him, My > am v. 
Brother is perjured. Upon a Motion in Arreſt of Judgment. Yelverton, 7. Venn, 
was of Opinion, that the Action did not lie; and by him: Words, . 
order to render them actionable, ought to be ſo certain, as to the De- 
ſcription of the Perſon to whom they relate, that every Perſon who hears - 
them may know to whom they do relate. The Defendant may have ſe- 
veral Brothers; and it would be very unreaſonable, that every one of 
them ſhould be able to maintain an Action, by averring that the Words 
were publiſhed of him. Williams J. was of Opinion, that the Action lay; 
and by him: As the Plaintiff has averred, that the Words were publiſhed 
of him, and the Jury. have found the Defendant Guilty, the Court is 
aſcertained, that the Words: were publiſhed of the Plaintiff. . Tanfield, ]. 
was likewiſe of Opinion that the Action lay; and by him: If the Words 
had been, One of my Brothers is perjured, an Action would not have lain, 
in as much as it would then have appeared to the Court, that the Defendant 
had more than one Brother, and the Want of Certainty, to which of the 
Brothers the Words did relate, could not have been cured by the Aver- 
ment and the Verdict: But as it does not now appear to the Court, that the 
Defendant had any other Brother than the Plaintiff, and it is averred 


that the Words were publiſhed of him, and the Jury have found the 
Vor. IV. 7 A De- 
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Defendant Guilty, the Plaintiff ought to have Judgment. This Cauſe 


Brown v. any Perſon of the Name of Brew, if it be averred, that the Words 

Lowe. were ſpoken of bim, may maintain an Action, although it be not averred, 

Kol. Abr. 79. that he was the Maſter of J. N. of whom the Words were = for 
ſter of the 


Smith v. fendant publiſhed theſe Words of him, He is a Thief. It was objected, in 
Ward. order to arreſt Judgment, that the Words cannot be applied to the 


Beaumond v. fendant publiſhed theſe Wards of him, being a Juſtice of the Peace, He 


* G4 A 


le, .* 5 F > 1 IO Fon ST FI : 19 : $13 z 
8 be ayerred, that, at the Time of Fa the Words, there was ſuch 


concernivg bis Office of Receiver. opal 
28. As the Caſes are not. reconcilable as to the Point, whether an Action 
lies for publiſhing diſgracefulWords of a Tradeſman concerning his Trade; 
unleſs it be ayerred, that, at the Time of publiſhing the Words, the 
Plaintiff did exerciſe the Trade, it will be proper to mention the prin- 
pd Clo pope Fai es 
Cro.Eliz,273. 49, In ons Gaſs it was holden to, be ſufficient for the Plaintiff in ſuch 
2 Paſch, Actions to ayer, quod fuit wereatar, ger magnum. un.. | 
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30. In another Caſe, wherein che Plaintiff, in ſuch Action declared, Ci El 904: 
quod per mates anus Jam reiroatios fuit mercutor, the Court doubred, Horne . 
whether, a5 it is not preciſely alledge 
Wor 1 ry annos jam reiroafes fait mereator, it ſhould be intended 
that the Plaintiff was a Merchant at the Time of publiſhing the Words. 
| 3 In another Caſe, wherein the Plaintiff in ſuch Action declared, Ydv: 159, . 
chat for five Years preceding the firſt Day of May be had-exercifed the Tub v. 
Trade of a Draper, Judgment was given for the Plaintiff, It was objected Mitror, 


upon a Writ. of Error, that the Deelaration. is not good; becauſe it is not ag g.Jac.. 


preciſely alledged, hat, at che Time of publiſhing the Words, the Plaintiff's. C 


was a Draper. The Judgment was affirmed ; and the Court agreed; 
that the following Piſtinction taken by Leluerton was well founded; 
namely, that if an Action be brought by a Perſon in an Office, which he 
holds during the King's Pleaſure, for Words which are diſgraceful to 
him in his Office, it muſt be expreſsly alledged, that the Plaintiff was in 
the Office, at the Time the Words were publiſhed; but that, if an 
Action be brought by a Perſon of a Profeion or Trade, for Words 
which are Diſgrace to him in his Profeſſion or Trade, it is ſufficient to 
aver, that he has for ſame Years paſt exercifed the Profeſſion or Trade ; 
for {hall nor be intended, that he has diſcontinued his Profeſſion or 
rade. n 
32. In the laſt Cafe, the Caſe of Gardener v. Hopwood, Trin. 38 Eli __ 
was cited 3 in which. it was holden to be ſufficient, fot a Plaintiff in ſuch —_. . 
Action to aver in his Declaration, quod per maltos annos jam retroaos 
artem merchandizandi exercuit. n hee 


33. In anather Caſe, wherein the Plaintiff in ſuch Action declared, Cro.Car.48 


was holden to be bad; becaule it is not averted, that, at the Time of — | 
publiſhing the Words, the Plaintiff was a Drover. Y | 1 9 — g gp 


250. 
2 Lev. 62. Sta. 696, 1169. Ld. Raym. 1417. 


36. But if it appear from the Words publiſhed of a Tradeſman, that 1 Lev. 115, 
they were publiſhed concerning his Trade, it is not neceſſary to aver, 280. 
that, at the Time of publiſhing them, there was a Colloquium concerning: Lev. 62, 
ae e © * Ld. Raym. 1417. 
37. H theſe Words are publiſhed of a Tradeſman, Have a Care of bim 2 Lev. 62. 
do not deal with bim, be is a Cheat, be has cheated all the Farmers at E. Reeve v. 
and n be is come ta: cheat. at: F. an Action lies; although it be not H. 
averred, that, at the Time of publiſhing them, there was à Colloquium 
concerning his Trade; it being apparent from the Words, that they 
Were publiſhed concerning his Trade. r 

735. If three Men have given Evidence at 2 Trial, and 7. S. ſuy to * Page 514 
them One of you three is perjured, no Action lies; for there is in theſe 1Rol. Abr 81, 
To ſuch a total Want of Certainty- that it cannot be cured: by any Inu Cale. 
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1Rol. FR 309. But if in/a Converſation concerning fix 'Defehdants | toa Bil in 
r . Chancery, it be faid by J. S. Beste Defendants are thoſe who. belped 1 
murder J. N. every Defendant may maintait'an Action; if it be averred, 
that, at the Time of ſpeaking the Words, there Was fuch Colloquium, | 

and that ht was one of the Defendants.” 


2 Jac 331. 40. No Action lies for ſaying to 7. N. You are as bad as your Wit, ife, 
calle LO 


3 when ſhe flole my Cuſhion ; unleſs it be averred, | chat the F elony alluded to 
Michas. was committed. 


Com. 267. 41. So no Action nes for fayt ing to J. S. "You are” as great a # 3 


= v. Pin- 1 N. who ſtole Quilts, except it is averred, that J. N. did ſteal Quilts. | 


Co. Jac.687. 42. It has been holden, tha! no Action Jed" for publiſhing theſe 


Feſter v. Words of J. S. He is as arrant a Thief at any in ta era Unleſs | it be 
Hun. v. averred, that there is a Thief in England. | | 

* 7 3. , 6 | Tk: Grad j ; 
Des: 43. But this Caſe does not ſeem. to be Law; bot it is laid 055 in 


8 another Caſe, that if theſe Words are ſpoken to 7 N. As ſure as Cod 
wo "governs the World, or King James this Kingdom, yo are a Thief, an Action 
lies; although ir be not averred, that God: governs the World, or King 
James this een e a . ſo apparent as either of theſe is 
naaeed not be averred. 
1 Lev. 65. 44. If J. N. have publiſhed theſe Words, J. S. fays I am a perjured 
Orton v. Rogue, be is a perjured Rogue as well as J, J. S. may maintain an Action, 
Fuller. without averring, that the Defendant is a perjured Rogue; for the Words 
gs well as I, amount to a Confeſſion of his being ſo. + 
Comb. 247. 45. If theſe Words are publiſhed: of J. N. He robbed the Hockley 
smith v. _ Butcher, there is no Neceſſity to aver, in the Declaration in an Action 
Williams, brought by F. N. that there was a Hockley Butcher; for the Words them- 
| ſelves imply that there was. 
Hob. WY 46. It is not neceſſary to aver, what the Meaning of Words publiſhed 
Anon. in a foreign Language is in Engliſb; it being the Duty of the Judge, be- 
_ fore whom the Cauſe is tried, to inform himſelf of this from hoſ: 'who 
_ underſtand it, 
 1Rol.Abr.86. 47. It is not neceſſary to arena the Meanin of ſuch Engliſh Words, 
pl. 1. as have a local Signification, by an Averment; | gf 1t is to be preſumed, 
that the Judge, before whom the Cauſe is tried, does underſtand the 


Mueaning of ſuch Engljh Words; and, 1 he a not, it _ be learned 
from the Witnelles. | 


* Page 315 2 3. In what Caſes, a Colloguun is neceſſary. 


48. A Colloquium is a 1 which was had at the Time of 
_ - publiſhing the Words for which an Action is brought. | 
49. It is in the general true, that an Action does not li for Words, on 
Account of their being diſgraceful to a Perſon in his Office, Profeſſion, 
or Trade; unleſs it be averred, that, at the Time of publiſhing the 
Words, there was a Colloquium, concerning the Office, Profeſſion, or 

Trade of the Plaintiff. - 
2 Saund. 30). 50. In an Action upon the Caſe the Plaintiff declared, that he was a 
Todd v. Hoſe Draper, and that he gained his Living by buying and ſelling Cloths 
ting. and other Goods; and that the Defendant, intending to ſlander the 
| Plaintiff in his good Name and Credit, ſpoke theſe Words to him, You 
are @ cheating Fellow, and keep a falſe Boot; and I will prove it. It was 
_ . objected, in order to. arreſt Judgment, that it is not averred, that, at the 
Time of ſpeaking the Words, there was a Colloquium concerning the 
Plaintiff or concerning his Dealing by wy of buying and ſelling z and 


con- 
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conſequently, that the Words ul to him in his Trade. 

Judgment Was arreſted. | 131416. 483 [$315{þ63510 * 2d Hun V 2423 NS 
51. In an Action upon the Caſe the Plaintiff declared, that he was galk. 694. 

a Trader; and that the Defendant ſpoke , theſe Words to him, Ton are $ Mod. 398, 

a Cheat, and have been a Cheat for divers Years, * Upon the firſt Motion 8. C. 

in an Arreſt of Judgment, Holt, Ch. J. was of Opinion; that, as the 

Words muſt be underſtood of the Plaintiff's Way of living, it was not. 

neceſſary to aver, that, at the Time of publiſhing them, there was a 


* * 5 * 
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| Arr 
Colloquium concerning the Trade of the Plaintiff; but he afterwards 
changed his Opinion, and Judgment was arreſted.  -. _ Oe” | W 
52. It was holden, that an Action did not lie for ſpeaking thele. Str. rye? 
Words to the Plainriff, 2. ou cbheated tbe Lawyer of bis Linen, and ſtood D 
Bad 10 your Daughter to make it up with bim; you. cheat every Bedy; you Miller. 
cheated me of a' Sbeet; you cheated Mr. Saunders, and I will let bim know it; 
becauſe it is not averred, that, at the Time of publiſhing the Words, 
there was a Colloquium concerning the Trade of be ea 
6 In an Act upon the Cafe che Plaintiff declared, dn the De, La. Raym. 
fendant ſpoke” theſe Words to him, Lon art @ cheating old Rogue, and 1417. 
| bave cheated the Fatherleſs and Widow. Judgment Was arreſted; becauſe _ v. 
it is not averred, that ac the Time of publiſhin g the Wor ds there Was a ole. | 
Colloquium concerning the Trade of the Plaintiff, ,  _ - * 
54. But if an Action be brought for Words, on Account of their 
being diſgraceful to a Perſon in his Office, Profeſſion, or Trade, and it 
ppears from the Words themſelves, that they ate diſgraceful to the, 
Plaintiff in his Office, Profeſſion, or Trade, the Action lies; although. 
it be not averred, that, at the Time of publiſhing the Words, there was 
a Colloguivy concerning the Office, Profeſſion or Trade of the 


55. In an Action vpon the Caſe the Plaintiff declared, that. the De- 1 Lev. 280, 
fendant publiſhed theſe Words of him, being a Juice of the Peace, „ Dre 

is @ forſtvorn Fuſtice, and not fit to ſet upon the Bench. Upon a Motion 2 

in Arreſt of Judgment it was ſaid, that it is not averred, that, at the 
Time of publiſhing the Words, there was a Colloquium concerning the 
Office of the Plaintiff as a Juſtice of the Peace. "Jl ment was given 
for the Plaiptiff; and by the Court: Such Averment is not neceſſary ; . 
it appearing from the Words themſelves, that they were publiſhed con- 
cerning his Office, as a Juſtice of the Peace. e. | 

56. An Action lies for publiſhing theſe Words of a Doctor of 1Rol.Abr.54- 

Phylick, He is no Scholar; although it be not averred, that at the Time £42 v. 


1 *. 6 . an Cbictiq. 
of publiſhing the Words, there was a Colloquium concerning his Pro- Cro. Car. 250. 
fefſion z becauſe no Man can be a good Phyſician, unleſs he be 45 © . 

Scholar. 3j as on WY | 


57. If theſe Words are publiſhed of a Tradeſman, Have a Care of 2 Lev. 62, 
bim, and. do not deal with bim; be is a Cheat, and will cheat you; be bas N 
cheated all the Farmers at Epping, and now he is come to cheat Hatfield, 1 5 
an Action lies; although it be not averred, that, at the Time of pub- 
| Iſhing the Words, there was a Colloquium concerning the Plaintiff; it 
| being apparent from the Words themſelves, that they were publiſhed 
concerning his Trade. „ e 
38. In an Action upon the Caſe the Plaintiff declared, that he is a Ld. Raym. 
Brewer, and has always paid his Debts to the full, without any com- 1480. 
pounding; and that the Defendant, intending to bring the Plaintiff ones Fo 
into Diſcredit, publiſhed the following Words of him, He is a ſorry 


pitiful Fellow, and a Rogue z be compounded bis Debis at five Shillings in 
the Pound. Upon a Demurrer it was argued, that, the Words are not 
actionable; becauſe it is not averred, that, at the Time of publiſhing 
them, there was a Colloquium concerning the Trade of the Plaintiff 
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Corbattv, Hill. of the 


12 was given = the Planaf; 7 %s the Court : As the pub- 
lifhig. of ſuch Words 6f a Ttadeſman -muſt Mae lefſen- his Ge 
* * be 128. e to bim. i | | 


| . Nn * Whats the Un ef an Loved. 


3 


4 Rep. 19, 69. Nothing, phick: would eryiſe zemain uocertain, can be reduced 
> to to On” 1. 1 5 oh ging Part which means che 

0 ae, the Wor tek 99 qaly refer to ſomerhing that. is before 

; 60. No Iflue ca he Joined u the Truch of. Words, which gre £9n- 

Lt 8 under an 1 PERS args hs NEAR an aprt Auer. 

4 Rep. 17. 57 If it be. po in the ation in an Addon vpon the Cale. 


ther the Defend Font 855 1 Ae ords,. One of the Servants of J. S. 
inuendo 7 N. ery ant of 7 16 42 Thief, the Action does nat he; 
* Wordz, drr publiſhed of J. N. or that 
wad Was, a | 1 85 them, a Colloquium concerning 
him, it mall no bebe ! 


that he was the Perſon 
Intended by ne ri. 


4 Rep. 20. 62. If i, be averre te De laration, in an AAion u upon the Caſe, 
Barhbam's that. 190 Defendant Þ 9 1 Works of J. 225 He 257 ww — . 
inuendo a Barn with. Corn in if, the ion not lies. becauſe x 
2 Words, He 4i2 burn op ;*4 are not adtionable; it nos being Felony 
Ny a Barn W ich bas ng Corn 1 10 it, unleſs i it be Parcel of # Man- 
fi ren uh and what 15 Foorained, Unger the [nuends ſhall not make 
th 0 
— n Action 8 perhaps, at this Day lie, for Words, hich. 
mport a Charge of x HR burned a; Barn, although the hurnipg be not 
Felony: But, be a+ 99 I Make is Caſe applies 8 ta dhe Point 
for which it is aj ; namely, 155 as the Barn does not appear, with + 
out the Help « he Inuendo, to have been. a Barn with, Cara! in it, it 
ſhall not be from tl ge peed IE it was ſuch. Barg. 
1Rol.Abr.$2. 64. If it be LO „in the Dealargnga, in 5 Action upon "the Cafe, 
pl. 1. that the Defendant publiſhed theſe ords of 10 Es hath forſworn, bim- © 
| felf, invendo before bs Th "uſtice 7 Aſſize, the Action does not lie 4, in as. 
much as, it does not 925 without the Help of the Inuende, that the 
7 ba d 4 for Ce befars the ace of Achze. 
1 Rol. Abr. 3. if be averred . 0 ation in an Action upon the Caſe, : 
r v. pe 1 0 8 th fy N e — cnt hap * 
Reeves, the Plaintiff, art a 2 ion lies; eit appears plaioly, and 
4 Rep. 17. without the Help of th Bad that the Plaintiff was the Perſon in- 
tender Wo the Spe Speak 
Cro. liz 606. 66. Eh as 1 75 Wy chat an Action lies for publiſhing theſe Words 
laintiff, He was perjured in bis Auſwer in the Ster- Chamer, in- 
1 Rol. Abr. 83. en in a certain Bill exhibited. there. by, the, Plaintiff,z, although it be im- 
as po, Bill was never exbibited upon Oath, that J. S. could be 
P dan in Fd ric it; and by. the Court: As the Words. are action- 
able, x e b of the Inuendo, Lak is void, and. og not to be 
 regare 4? hy cofin 


8 "What may be pleaded in Juſtification of Wards, 


Rol. Abr. 587. 62 If an Action be brought for calling the Plaintiff Thief, the De- 
Cuddington v. fendant may a Tick, his COTE, that the Phaintiff has been guilty 
of Ss 18 5 5 


Williams. 


68. If 


1 PE. * 1 r — —— — —_ 3. en 
: ooh es 


- Slander. 


68. 1 the Words, for 5 Publication of which an 9 Aden is brought, Bro. Afton 
* J. S. is a perjufed Man, the Defendant thy plead in his Juſtification, of the Caſe 
that J. S. was perjured in a certain Cauſe, wir 
69. It is ſaid to have been agreed by the Court, in an Action for a 4s Vol. z. 
Libel, chat where ſlanderous Wird af are in Writing, the Truth of the 495- Rex, v. 
Charge thereby imported can no more be Juſtified i in an Action upon the : RebertaMich. 
. Cafe, than in a criminal Profecution. Bur no other Caſe is to be met no 
with, wherein the Doctrine of "this Caſe is. adhered to. 


70. In an Action for publiſhing theſe Words of the Plaintiff, th 114 Hob. 81. 

Fr bref, the Defendant pleaded, that the Planciff had been guilty of ſteal- Cudzingron v. 
ing ſomething. The Plaintiff replied, that after the Felony and before —_ 7 

che Publication of the Words, he had been pardoned pi a general, Far- 

don. Upon a Demutrer, this Replication was holden to in as 

much as che Guilt, as well as Puni ſhirieh is taken away 5575 75 Pardon, | 

It was likewiſe Holden that it makes no 1 2 in ſuch bythe ſe, w 


it was a general Pardon, or a ſpecial Pardon, of which, the Skaten 3 
might have been ignorant; for that every Perſon, who publiſhes ſlander- I; 
ous Words, does ſt at his Peril. 
71. If che Plaintiff reply to a Ples 0 Joftification, a 2 general Pardon, . 0 
ceptions therein contained. 
] 72. In an Action for publiſhing theſe Words of t e Plaintiff, Be page 517 
Pale Plan out of my Chamber, the Beſendant pleaded, that, he had loſt Co. Car. 42. 
Plate out of his Chamber; Th di WW and that, A Kaus the Plainti to have Powell v. 25 
ſtolen it, he did ap & Words. Ker was upon a Demurrer Planiev., 
| Holder to be bad; and by the Court: 00 is not a * Jafti 
fication for the Publicaion * 1275 A den K eite n Fi 

Common Fat u e arreſting of a uſ-: Rot Abr 4 
2 having committed ende, and the. lng in g of aber, 745 . 
dicial Way with having been guilty thereof : But « wor Faine is not Hob, 2 Lal. 
a PO for ſuch Charge i in an extrajudicial Wer. : % n 1 2 1 25 


the Aalen 13 brought, muſt be confeſſe | and Juſtified by the Def 
Plea, otherwiſe his Jak oftification is bad. ; 

76. If an Action brought for pubnching cheſe Words of che Plain. Cro. A 153. 
tiff, He is @ Traitor, it is Word ſufficient for the Defendant. to plead, that Billingham v, 
he only publiſhed theſe Words, Such Things Traitors do, cid — Abr. 8 

6. If the Plai tiff i in an Action upon the Caſe declare, that whereas Styles 118. 
85 of good Fame and Reputation, the Defendant publiſhed . theſe Strachy's ” 
Words of her, Sbe is 4 common Whore, and the Defendant plead, that at Caſe. 
the Time of publiſkir che Words the Plaintiff was not of good Fame 
or Reputation, the Plea is bad; in as much as, it is no Anſwer to the 

wow and does ol 80 to what is e by way of Inducement, | 
| juired no Anſ wer. 
If it be averted in the Declaration in an Action upon the Caſe, 2 Rol. Rep. 
4 e Defendanit 9 jed certain Words of the Plaintiff; it is not 284. Scarlat 
a good Ju Juſtification Defendant to plead that he heard another Jin. 
the Words, que 25 eadem: For it can never be the ſame Thing, 
ro publiſn Words and to hear them publiſhed. | 


78. If ic be avetred, in the Declaration in in Action upon' the Caſe, 2 Rol. Rep. 


ant 8 


and bath ſfolen 20 l. 55 the Defendant plead, that the Plaintiff did ſteal '* Hilſden. | 


| w_ Pullers, this is not a good Juſtification 3 it being no Anſwer to the 
ofrds. 


7 10 ac A Bon föt Tpraking theſe Wold: to the Plaintiff, Jes baF C Ein 439 
0 the 7 bief for thou 20 _ my Cloth and half a Tard of Velvet, De = * 
N e Gi mg, 


ie} ia incumbent upon him to ew, that 925 is dot within Te of the Ex- Harris's Caſe, 


4. The preciſe Words, and all of them, for the Publication Taler 4Rep- 13 . 5 
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that the Defendarit publiſhed theſe Words of the Plaintiff, He is a Thief 214. Mercer 
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- Defendant juſtified the ſpeaking of theſe Words, Thou baſt Polen. Part 

_ the Velvet delivered to you. The Juſtification, was holden to be bad A 
cauſe it only goes to Part of the Words. „ TEAS. 


| f G Sen 03 11.195 £134 00 : 
Cro.Jac. 558. 80. If the Words, for publiſhing of which an Action is brought, charge 
9525 kh, 2 Tradeſman with having been 5 Bankrupt upon the url Bey of es 
Betts, , 17 Ja. and the Defendant plead, that the Plaintiff was a Bankrupt.” upon 
; the firſt Day of April 15 7a. and that therefore he publiſhed: the Words, 
the Plea is bad: Becauſe it is not averred, that the Plaintiff continued a 
_ © Bankrupt to the Time, of publiſhing the Words; for he might after. 
h _ | "wards recbver his Credit in Trade... oo dT t t wa; 
4 Rep. 13, 81. If any other Words were publiſhed, at the Time, the Words, 
14, 19. which are contained in the Plaintiff's Declaration were publiſſied, or if 
Cro. Car. 510. any Circumſtance. attend the Publication of thoſe Words, which would 
. not actionable, the Defendant may in his Plea àvail him 
1 ² T 
13, 82, In an Action for ſpeaking theſe Words to the Plaintiff, Tau are 
10. es" M Ie, the Bete , char, in a Converſation. with the 
wells Caſe. Plaintiff concerning Poaching, the Plaintiff confeſſed! he had! killed a 
* Murderer, inuftido @ Murderer of Hares, The Plea. was holden to be 
good; and by. the Court: As this Plea doth confeſs and ;juſtify the 
18 58115 Words, ic would, be unreaſonable, to confine the Defendant" to the 
* Page 518... * #3. The Publication of flanderous Words, for which.an Action would 
— 2100.9" th the eneral lie, may in certain Caſes be juſtified, although the Words 
1111 ES RS yd on TC HOT ay tab 
; 84 The Publication of Words, which import the Charge of a Crime, 
Cro.Eliz230, may notwithſtanding the Fallity of them be juſtified, if chey have been 
ener int 


2 Y N 64.7 4 A. 1 3 © 2 5 
Hiob. 82. Only publiſhed in a Courſe of Juſtice. 189 5 
| Hutt, 113. . FR 23:7 | . awry þ 18 £18 nnn 4 


1 Roll, Abr. 43. 4 Co. 14. b. 15. a. Ante 499. 3533 
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Cro, Jec. 9 85 A Barriſter may juſtify the ſpeaking of ſlanderous Words, i 

1Rol.Abr.87. pleading his Client's Cauſe, although bche Words are falſe ; it on bis 

2 oy to ſpeak for his Client; and it being likewiſe; in a Courle of 

Cro.Eliz.230, 86. A Witneſs may juſtify the ſ peakipg of ſlanderous Words in-giving 
Peckl v. his Evidence which are falſe, this being in a Courſe of Juſtice. 

MS: Rep. 87. A Complaint having been made by the Plaintiff againſt the De- 

Aftley v. fendant in the Court of King's Bench, he exhibited an Affidavit, where- 

Young, | in he charged che Plaincif with having ſworn falſly againſt him. An 

Ip 32 2 Action being thereupon brought, the Defendant pleaded in his Juſtifi- 

cation, that the Words ſuggeſted to be libellous, were contained in an 

Affidavit made in his Defence, againſt the Complaint in this Court, 

and in Anſwer to an Affidavit made by the Plaintiff, The Queſtiqn upon 

a Demurrer to this Plea was, whether it were a good Plea'? All the 

| Juſtices were clearly of Opinion that it was; and by Lord Mansfield, 

Ch. J. if the denying in one Affidavit of what, js ſworn in another ſhould 

be deemed a Libel, Actions for Libels would be endleſs; for an Action 

might be brought in every Caſe, wherein there are contradictory Affi- 

davits. Witneſſes muſt be at Liberty to contradict each other; nor is 

there any Neceſſity for an Action in ſuch Caſe; for if ſlanderous Words, 

which are immaterial, are contained in an Affidavit, the Court has 

Power to do complete Juſtice to the Party injured, not only by order- 

ing a Satisfaction to be made, but likewiſe by ordering the ſlanderous 
Words to be expunged. _ era, SOT. 

| eu peed | 88, If 
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. "Te + a FT without an OW ER neck a TIELM Cro., fac. - 
So in his e which i is a the doing of This q may. | be goed. 8 


* GOHs 3116 4 7 ** Rol. Abr. . 


89. Heretofore the Truth of the Chain inked by the Words, for Stra. 1200. 
the Publication of which an Action was brought, was allowed to be given v. 
in Evidence, | in Mitigation of Damages, upon the Plea of Not guilty: 
But at a Meeting of all the Judges it was agreed, not to allow, this cg 
\be done for the Time to come; becauſe, unleſs the Truth of the Charge AIRS EA, 
imported by the Words is g the in. Juſtification, the Plaintiff ganpn os 
come e to e 75 Ry RY | 


„ £4 
est 1; Men 
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00 In what Kinds of Slanderous Wes 
_ Spiritual Courts have Juritdiction. e 


o 


L HOUGH an Aion” upon the Caſe for the Publicktion of ©: 6: 
Words, does, not lie, unleſs the Words are in themſelves. aftion- | 

abſe, or ſome ſpecial Damage has been received from them, the Party of 

whom they have been publiſhed is not in all other Cafes without Redreſs; 

for, if Words amount to a Spiritual Defamation, à Suit may be in- 

tuted in a Spiritual Court. 1 
2. No Words amount to a Spiritual Defamation ;; unleſs they i import Salle, EY . 
a Charge of an Offence, which 1 is conuſable in a Spirirua), Court. ite, Gen v. 


51860 the Parſons, © 
2 Lev, 49. 2 Rel. Abr, 296: "Wd. 353. Ak. $48. . 946. 


* 4 an.: 5 "8 2510 CLOSET .01 


*,. 11 Blows” _ it no Suit can be iuſtituted i in a Spiritual Court. . Page 51 9 
| for the Offence of which the Words f import «Charge, none. can rg inſti- 4 Rep. 20. 


tuted for-tho Wenke eg tend Sved e nf n n gt . 
. . ' 4 , 
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Words of 7. 8. He 15 an e 5 being puniſhable, in ſuch © Cro. Jac: 787. 
Court. er 996% ® 
5. It has been holden, What 6 Suit may "be inſtitured in a Spiritual z ber. FS 
Court for publiſhing theſe Words of a Clergyman, He preachetb nothing, Gun v. 
but Lies and Malice; becauſe the Queſtion, whether a Clergyman have N 
diſcharged his Duty properly, is fit to be tried in ſuch Court. 
6. In a ſubſequent Caſe, wherein a Suit was inſtituted i in Ja 11 Mod. 1401 
| Court for publiſhing theſe Words of a Clergyman, He is an impudent ig. zh, Cle 
norant Blockhead; bis Spiritual Advice is not, fit to be followed; be is not fit < ak, oY | 
to adminiſter the Sacrament, it was ſaid, in ſhewing | Cauſe againſt a Rule 
to ſhew Cauſe why a Writ of Prohibition ſhould. not be awarded, that. 
theſe Words refleded upon him in his Profeſſion, and the Authority of 
the preceding Caſe was relied upon. A Prohibition was awarded ; and 
by Holt Ch. J. Although theſe Words do reflect upon a Clergyman in 
his Profeſſion, they do not charge him with any Thing which is puniſh- 
able in a Spiritual Court. 2 
7. A Suit may be inſtituted in a Spiritual Court for publiſhing theſe 2 Rol. Abr. 
Words of J. S. He is a Pander; for a Pander may be puniſhed in a Spi- 296., Lewes 
ritũ al Court. V. Whitley. 
8. So it may for publiſhing chai Words of a Woman, She is a Baud; þ Gro. Car.229 
becauſe a Bawd is puniſhable 1 in a Spiritual Court. Helling fead's 
Caſe. 16, 261, 
Vor. IV. | 7 C | 9. So 
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cn Is 1c 50 dees lawn n * is 950 A Sheet Pifsmetlon t to ; pub 
Eaton * * Iifh theſe Words: of à Woman, She is a Where; for that, unleſs the be at 
Hleff, Paſch. the fame Time charged with ſome Act of eee fe Words are 
8.45 to be conſidered as Words of Hest. 
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Sid. 404- 12, But in the Caſe of ' Mellett v. Herbert which i is | ſaid t to hon hat 


Mellet v. Her- determined upon conſidering all the Caſes, it is laid down, that a Suit 


py Ana 1 be inſtituted in a Spiritual 17 95 for A a Woman Whore.” 
20 20 


1 Ventr. To 2 * N ; 1 * * . 


2 Lev. 63. IX A few Years after it was ; again in Pigen. and upon TROL 7 FAY 


Betniff v. Pop- tion, after two Arguments the Bar, that the Publication of theſe 


ple, 3 4 Words of a Woman, She is 4 Whore, is a Spiritual Defamation; for that 
=; . 


220. ſuch Words, which render a Woman liable to ſuff k 
ria opght not _ be conlidered kW 0 of Heat. MT pry Fenance | 


Selk. 696. 14. The Doctrioe of the two Cle having been frec nely deco K 
Graves v. niſed, it is now ſettled, that a Suit Ay. : N in a ee Coun 
Blanchett. for calling a Woman Where. .. 5 
3 Lev. 193. e 
Salk. 693. 


Carth. 498. 15. A Suit may: be inſtituted in a Spiritual 8 for any 1 


Pliſtv. Je. which are tantamount to the IRE a Woman Whore, as well as for 

Sta. 47k calling her Where. 
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= $64. 06 16, If theſe Words are e publiſhed 4 a "mes Man, He is a Cuckold, 

WR he cannot-maibtain' a Suit in-# Spiritual Court, valeſs his Wife, e join in it; 
. beeaufe the only is defamed by the Words: 


1. 17. But if theſe Words have been publiſhed of a mel Man, He isa 
Smith v. i ttal, he may inſtitute a Suit in a Spiritual Court, without his Wife 
d. I 121 in it; in as. wi the. Words imply 1. havin conſented, or 
ꝝdadt leaſt his having been privy, to the Adultery of his. Wie. 

* Bhs 520 218. A Wife nay inſtitate a Suit in a Spiritual Court, without, her 
. Huſband j joinin fr it, for Words which import the Charge of her hav- 


298. Ae ing been guilty 0 f Acer 1 he LL to do aA for this 
v. Mam. . \ Offence. _ 


10 Mod. 64, ' 


PORES. Ie bas des beiden that if rw WB 6+ be You are a 

Inv., | Son of @ Whore, the Son ot Myrher may eitber_of them inſtirore a Suit 

Aly. in a Spiritual Bou. 

11 Mod 113+ 20. But in anther Cafe it was Roden, hat onh ? thi Mother ein inſti- 

_ Heſbins v. Lee, tute a Suit in ** Court for Words publiſhed of her Son, which 
are tantamount to calling hier unn 3 becauſe fuch Words are 10 de- 
famatory to the Son. | N 5 
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00 In what . a 8 Utes to a 
Suit in a Spiritual Court foꝛ Mods. 


1. Where aBtionable Words ate coupled with Words which are 
ThE as A Spiritual Defamation. Lo 


E Words, for which Action would ke, mp en with k Words, 4 Rep. 20. 
which are a Spiritual Defamation, and a Suit i is inſtiruted in a Spi- Palmer v. 
ritual Court for the whole Words, $ Prohibition lies, It would be vex- Finn 
a 


atious to proceed both in a Spiritus and in a Temporal Court; and the ©! e. . 
injured Perſon, if he means to have Satisfaction or the Damage ſuf: © FLAY 391. 


| fained, muſt proceed by an Action in a Temporal Court, the Proceed - Carch. 213. | 


ings in a Spiritual Court being only pro ſalute anime. 


2. If a Suit be inſtituted in a Spiritual Court for publiſhing theſe 13 Mod: 248. 
Words of a Woman, She is a pockey Whore, a Prohibition lies; for as 2 70% v. 


theſe Words import a Charge of her having the Great Per, as well as Powell, 
being aWhore, an Action would lie. 


3. A Prohibition lies to a Suit in a Spiricnal Court for publiſhing theſe 8 
Words of a Woman, She is a Where _- a 7. Ts ; becauſe: an Action Sd. 404. 
would he for the Word Thi 1 5 


10 Herbert. 
7 945 2 Bol. 1 05; | LA. Raym. 80g. 


"6 So it does for "obliſking theſs Wands of a Woman, She-is a Whore Salk 17 
and keeps 6 Bawdy-Houſe, becauſe an Action would lie for the latter — 3 N 


Words. ole 


5. Although, 2 iy Words which are a Spiritual . | fumation are. 2 Hol Abr. 
contained. in We £: | exhibited. ip a "IM Court, if it be ſuggeſted 295: Baller 


to a Temporal Court, having Power to award a Prohibition, that other itt. 


Words for which an Action would 85 ere RPE . Hor con- 
more in 7 ee a Pro Wien Jew 1 
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2. Wes a Ted Dana þ * wa arne from Words, : 
0 inen a Spiel. Defamation. 


7 © If it be 3 lied to « Temper ral. Court, ding Ponee te „eee 

a Prohibition, het a Temporal Damage has been received from Words 

which are a Spiritual Defamation, a Prohibition lies. 

7. A Servant to the Abbot of St. Albans had, by the Direction of 4 Beſs 20 

his Maſter, -prevailed upon a 'married Woman to come to his Maſter's 1 v. 

Chamber. As ſoch as the Abbot was alone with her, he began to find 749% 

Fadlr with the Meatineſs of her Dreſs. The Woman anſwered, that ber 
Dreſs was as goed, as der Huſbatid/eonld- afford to buy for her. 7 

this he told her, well knowing what Wamen fet their Hearts upon, that 

if ſhe would ſubmit to his Win, fie mould go as well dreffcd as To 

Woman in the Pariſh. As ſhe would not comply with the Propoſal, he 

after aſſaulting her and making an Attempt to lie with her by Farce, 

which did not focceed, locked her up in his Chamber, ® hoping at- Page 527 

another Time to accomplifh his Defign. The Hufband being informed 

of all which had paſſed, ſpoke publickly of the Abbat's Behaviour to 

his Wife, and threarned: to bring an Action for the falſe Im rifon- 

ment. Tlereupon the Abbot, indending'ro/ add Oppreſſion to: I 

inſtitured s Suit againſt the Huſband, in ⁊ Spiritual Court, for ſaying 

had ſolicited his Wife's Chaſtiry. The whole Matter being diſclofed'/ro” 


1 | a tem- 
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a temporal Court, having Power to award a Prohibition, a Prohibition 
was awarded; the Court being of Opinion, that as the Spiritual De. 
famation was coupled with the Aſſault upop and Impriſonment of the 
- Wife, for which an Action would lie, it was not proper that the Suit in 
| the Spiritual Court ſhould proc unge n une 
Sid. 214. 8. A Prohibition lies to a Suit in a Spiritual Court, for publiſhing 
Boys v. Boyz. theſe Words of a Woman, who has a Right to enjoy an Eſtate ſhe is in 
| 4 = 17. the Poſſeſſion of ſo long as ſhe lives chaſte, She is a Whore, for, as ſhe 
N | e. 134+ may, by Reaſon thereof, be brought into Danger of loſing the Eſtate, 
an Action would lie. | 


1Rol. Abr.36. 9. If a Suit be'inftitured, in a Spiritual Court for publiſhing theſe 
 Haſell v. Words of a Woman, who lives in London, She'is a Whore, a Prohibition 
Conb. 138. lies; becauſe, as, by a Cuſtom of that City, a Whore is liable to be 
en ET 
Lutw, 1039. 10. It was formerly holden, that a Prohibition did not lie to a Suit in 
Hoablon v. a Spiritual Court for publiſhing Words of a Woman, who lives in Lon- 
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_ don, which import a Charge” of Ineontinence; for that only the Wotd 
Sd. 246. here is within the Cuſtomůmm 
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Stra. 55 8. 11. But it has eme g that the Word Strumpet is within the 

Cooke v. Cuſtom, and conſequently that a Prohibition lies to à Suit in a Spiritual 

4 54. 4 f. Court, for publiſhing theſe Words of 4 Woman, who lives in Londen, 
Sg 5 She is a Strumpet. 3 CERES BIS WT D W 8 0 ee : LL . L ons 8 

Stra. 471. 12. A Prohibition lies to a Suit in a Spiritual Court for calling the 

Ficars v. _ Huſband of a Woman, who lives in London, Cuckold; for, as calling him 

747% Cuckold is tantamount, to calling. her bore, the Word is within the 

„ Cuſtom. 0 e Þ 20 FIR) v' Jann e he LY £2 

4 Rep. 17. 13. If a Suit be inſtituted in a' Spiritual Court for publiſhing theſe 

Words of a Clergyman, He is an Heretict, if by Reaſon thereof he loſt 

a Benefice, to which he was about to be preſented, a' Prohibition lies, 

| becauſe an Action would lie; the Loſs of the Benefice being a temporal 
Daune 4 Huge „ TO 7 9 

1 Rol. Abr. 34. 16. Prohibition lies to a Suit in a Spiritual Court for publiſhing 

Davis v. theſe Words of a Woman, She had a Baſtard by J. S. if by Reaſon there- 

Gardiner. of ſhe loſt a Marriage with J. N. becauſe an Action would lie for the 


Rep. 16. a 
> ay fig 62, Loſs of the Marriage... 5 


15. So it does to a Suit in 2 Spiritual Court, for publiſhing theſe 


2 5. Words of J. S. He is a r if by Reaſon thereof he loſt a 
Crof 5 „ Marriage with H. D. for the Loſs of 'a Marriage is as great a Damage to 
Cro. Jac. 323, 2 Man as to a Woman. ren HH JF | 
422. ; { f Fl +1 1 8 | FR 8 4 

Latch 118.5: Cre.\Car.: 209+}, ol 73 1 LADY ere to 19 A 2d; 
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defamed,, refuſe to pay the Money, à Prohibition; does. not lie to a Suit 
in that Court, for compelling him to pay it. 8 


ö i eee den has ao * | 5 5 
3. Where the Words, which are a Spiritual Defamation, import 


d As only Words, which import the Charge of an Offence which is 
5 famation, a Prohibition 
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Power, which the King's ſuperior Temporal “ Courts have, to prohibit - 
all other Courts, Spiritual as well as Temporal, from proceeding in a 
Cauſe, which is not within their Juriſdiction. i | 
- 18, If a Suit be inſtitute} in a Spiritual Cauet for publiſhing theſe 2 Ler, 49 
Words of a Clerghinap, Bl & eifowe Wn #fe-@ Gooſe, a Prohibition * 
les; the Words Pig Wordt A * 
19. So if a Suit be inſtituted, for publiſhing theſe Words of a Cler- Salk. 602, 
gyman, He is a Dunce and a Bloctbead; I wonder the Biſhop would ordain Coxiter 4 
ſuch a Fellow; be deſerves to have bis Gown pulled over his Ears; a Pro- Parſons. 
hibition © lies ; fot a Clergyman is no more puniſhable! in lch Court, 11 Mod. 140, 
becauſe he is a Dunce and a Blackhead, Thunder Man. It being ſaid, 205. 
in this Caſe, that a Clergyman may be depri Fan | 
of Learning, Roll, Ch. J. anfwered; if chav ſhootd-be:the: Cafe, he mull 
bring an Action at Law, Deprivation of a 


E. 1 | 16 1 4 
20. So if a Suit be inſtituted, fo 
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296. Haynes 
v. Poynter, 


2 Rol. Abr. 
296. | 


Stevens, 


- 11 Mod. 112; 


Blackhaw v. 
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| MUGGLING:-conſifts in the bringing on Shore, or in the 


This Offence is productive of various Miſchiefs to Society. The | 


(B) Of the Oꝛigin of Cuſtoms, 55 
(c) Df the ancient State of certain Cuſfoms, 


1. Of the Duties upon Wool, Wool-fells, and Leather, 
| 2. Of the Duty of Tonnage. 
3. Of the Duty of Poundage, 


(Do) ©f the preſent State of the Cuſtoms: 


1. Of the Duty of Tonnage. 
2. Of the Duty of Poundage. 
3. Of the Duties to which Aliens are liable. 


= #5: 9 dt prohibited Goods. 1 
» page 324 (F) Df the pecuniary Penalties and Foxfeitures incurred 


by Perſons guilty of Smuggling, oꝛ of ſuch Pzattices 
as have a direck Tendency thereto. 


1. In Ships at Sea or hovering upon the Coaſt, 
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2. In 
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2. In the Shipping or Unſhipping of Goods at any Port, 
Member or Wharf, not lawfully appointed for ſuch 
3. In Ships in Port inward Bound. | es 
15 $4.28 Ships in Port outward Bound. Euren * 0930 280 1 1 
12066 In coaſting Veſſels. 81 83903 185 | A Eb HINA X. 
6. In the Caſe of Certificate and prohibited Goods. 
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- have a dire Tendency thereto, are liable. | 
1, Impriſonment. FVV 
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Exportation of ſuch Goods, Wares, or Merchandze, it cannot be im- 


* 


be paid upon the Importation or 
Merchen dire. $54 eee 

3. Duties upon the Importation or Exportation of Goods, Wares, or 
Merchandize, were perhaps at firſt impoſed, for enabling the Crown to 
make and maintain commodious Ports and Harbours, and to keep up 5 


xportation of Good, Wa res, or 


# 


ſhould be ſo likewiſe ; and it appears from the Practice of early Times, 
that this was the Caſe. A co Bi" 
4. The firſt (a) Grant of a Cuſtom now. extant was made to the 


having been conſtantly paid. It may likewiſe be fairly inferred, from the 
Fact of their having been paid for a Number Lean without icy en 


were only paid during the Continuance of a particular Emergency, they 


exported have been called; 


6 @& = ©7 1 
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2. Under the Word Cuſtoms, is PL Herr et bie 1 ; 5 i 


did perhaps obtain the Name of cuſtomary Payments, or Cuſtoms: By 
which Name, all Duties afterwards impoſed upon Goods imported or 


Fleet for the Protection of the Ships of Merchants againſt Enemies and 
Pirates. As theſe Services were of a permanent Nature, it was reaſon- 
able that the Duties appropriated for Celrapig the Expence thereof. 


; - 4 AR, « an] R . 
King and his Heirs; and in the (2) great Charter, which was na To nog mah K. = 


to this Grant, Mention is made of ancient Cuſtoms, as bei m. 1. n. 1. 
, | ſtoms, as. being due an Rot. Fin. 3 KE. 
1. m. 24. 


Demand of the Crown or Grant from the People, that the Impoſition of © W. Cr. 


ancient Duties was for a Continuance. From the Length of Time ſome 30. 8 
antient Duties had been paid, in which they differed from ſuch Aids as * 5· * 6. 


) Ot 


e (5) Of the Daigin of Cuffoms. | 


Dro 96: 1 4. A Patent for Life having been granted by Edw. 6. to a Merchant 


Alnſt. 633 6. The Executors of Smith a Cuſtomer were charged in an Information 
| _ 38, 39 for Money received by their Teſtator, on Account of an I 
| 0 


EE 


. R PPE FOOT OO OOF aan His in ed 


43 
6 det * * * ky 8 1 
—_— 
— * 
$ + 
. ” 
— 
„„ err „ : 
2 Wanne oh : 6 
. 
— * * 1 
* ” 7 , 0 


_ 


1. Tr has been a much altercated Queſtion, whether the Right of im- 
I poſing Cuſtoms was heretofore in the Crown alone, or whether it 

. was always in Pacliamentf + DO ot oo 5 = 
Dyer 43.b, 2. The Maintainers of the former Opinion diſtinguiſh between Subſi- 
8. b. dies and Cuſtoms. They admit, that the former were always aſſeſſed 
Day. 9. 4. b. in Parliament: But it is inſiſted, that the King alone had heretofore a 
Righs to impoſe Cuſtoms, in Conſideration of he Licence given by him, 
to export or im; ort the Commodities 45 which they are impoſed; of the 
Intereſt he 5 the Sea, as being Guardian thereof, and Maintainer 
of its Ports and Harbours; and of the Protection given by his Ships to 

the Ships of Merchants againſt Enemies and Pirates. 
3- The following Authorities have been likewiſe relied upon, .in Sup. 
port of this Opinion, 7G. | 3 


Alien, for the importing and exporting of Goods to a certain Value, 
paying to the King his Heirs and Succeſſors ſo much as an Exgliſb Mer. 
chant ought to pay, it was the Opinion, of all the Juſtices in the Exche- 
quer Chamber, that the Patent continued to be valid after the King's 
Death, for the old Cuſtoms wherein he had an Inheritance by his Pre- 
rogative; and that it was only void as to the Subſidy upon Goods, 
which by a Statute of Tonnage and Poundage had been granted to him 
for Life only. 43 „ l 

2 Inſt. 62. 5. A Judgment was given in the Court of Exchequer, in an Information 

Paſch, 1 Eliz. againſt German Cibl, for a Duty of forty Shilling per Ton, impofed by 
Queen Mary upon all Wines of the Growth of France brought into this 


| v mpoſition of 
* three Shillings and four Pence, ſet by Queen Elizabeth, under her 
Privy Signet, upon every hundred Weight of Allum made in the Pope's 
Dominions; and Judgment was given againſt them. 6 47155 
2 Inſt. 63. . In an Information againſt Jobs Bale, for a Duty impoſed by the 
Paſch. 4 Jac. Crown upon Currants imported, Judgment was given fr the King. 
16C.1.c.14. 8. Writs were iſſued commanding certain Ports, Towns, Cities and 
Hampden'®s Counties, reſpectively, to provide a certain Number of Ships for his Ma- 
Caſe. jeſty's Service, and Suits were commenced. againſt divers Perfons, who 
refuſed to pay the Sums aſſeſſed upon them by way of Contribution to 
this Service. A Scire facias being iſſued againſt John Hampden Eſq; to 


ſhew Cauſe, why he ſhould not be charged: with certain Sums aflefled 


upon him, he demurted to the Proceeding upon it. After divers ſolemn 
Arguments in the Exchequer Chamber, it was Mend by che Majority of 
the Judges, that he ought to pay the Sum afſeſfe& upon him; and there 
was Judgment againſt him. 6 el 

9. The principal Reaſons aſſigned for this Judgment were; that, 
| '\when' the whole Kingdom js in Danger, the King may by Writs under 
the Great Seal command all the. Subjects of his Kingdom, to provide 
and fit out at their own Expence ſuch a Number of Ships, with Men, 
Victuals and Proviſions, and for ſuch Time as he ſhall think it neceſſary 
for the Safety of the Kingdom; that the King may by Law, in Caſe 
of Refuſal, compel the doing thereof; and that the King is the ſole Judge 

of the Danger and of what is proper to be done to repel it. 
10. It is very proper, that Merchants ſhould pay Cuſtoms: But it. by 
no. Means follows, that they ſhould be impoſed at the Diſcretion or 


3 arbi- 


N Will of che reigning Prince 1 ber — —e—0 


there may be, mae ip: no. real e ener — and ar- 


bitrary Will. 1. 
711. The 2048 
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Land as of the Sea; and if ſo, there is as much Reaſon for his having a 
Right to impoſe Taxes at his Pleaſure for the Defence of the one as of 


the other. A Right to do this would, beſides making a Parliament in a 


great Meaſure uſeleſs, make all private Property inſecure; for it would, 


in Caſe there were ſuch Right, 


depend entirely 


upon the Will 


Man, how much of this every other Man ſhould be ſuffered to 


enjoy: 

12. If the Circumſtances of the Times, | when the three former of © 
theſe Judgments were given, | are conſidered, they will be found to have 
very little Weight; and it is notorious, that no one Thing contributed 


of one 


714 
124 


ſo much to the Troubles which ſoon after aroſe, and at length. ended in 


the Death of the unfortunate Prince then on the Throne, as" che luſt in 
favour of Ship- money did. 


13. Inſtead; however, of merely defending the eren u a 


18 


being contented with repelling the B of theſe Authorities, it is ber- 
ter, in ſo conſtitutional a Point, to act offenſively, and endeavour to 
ſhew, by Authorities of much greater Weighe as well as: more ancient, 


that by the Engliſh Conſtitution the Right of been C 


ginally in Parliament. 


14. Before I attempt to 30 this; I ſhall take Notice of A 


» 7 
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oftoms was ori | 


| Miſtake a5-t 5 


this Point of Lord Chief Juſtice pg "my which a very great Man 
ſcems to have been miſſec. 


15. After mentioning divers Caſes, i in | which it had Fn holden; that — 161; 
certain Cuſtoms were due at the Common Law; and not 


i 


originally 


Apes in Parliament, Vangban Ch. J. adds, . this was in thoſe ſeveral 


66 Reigns the Opinion of all the Ju 


dges of the Times, whence we may 


Ne 


« earn, how fallible even the Opinion” of all the Judges is, when'the 
Matter to be reſolved muſt be cleared by Searchers not common, and 


depends not upon Thipgs vulgarly known by Readers of the Year- 


Books; for ſince theſe 


« the Antiqus 


Opinions it is known, chat the Cuſtoms, called 
# Cuſtume, were granted to King Edward the Firſt in the 


« third Lear of his Reign a new Trug, and were not due to the 
« Crown at Common Law.“ | 


4 He 
* irſt, w 


6 4. A ev) 


or SRL 


s on to cite a PINE dated in the third Yew of Edward 
ich runs thus, Cum Prelati, et Magnates, et tota Communitas 


Mercatorum Regni noſtri; nobis conceſſerint quandam novam Conſuttudinem de 
Lanis, Pellibus et Coriis, tam in Anglia quam in Hibernia et Wallia, regnum 
noſtrum exeuntibus, in Perpetuum Nobis et beredibus naſtris capiendams, fieut 

fn forma inde proviſa et communiter conceſſa plenius continetur. © © 
17. From the Date of this Patent he obſerves, that the Grant therein 
alluded to muſt have been by the Statute of Firſt Weſtminſter, becauſe no 
other Statute had been made, in the Reign of this Prince, before the 
In order to account for the Grant's not being now 


Date of the Patent. 


© Oy IV. „ 


ee 


a Part of that Statute, he ſuppoſes, that it was annexed to the Roll of 
that Statute by way of Rider, and was afterwards caſually loſt from the 
Roll. Having thus aſcertained the Time of the Grant, he concludes, 
that the Cuſtoms upon Wool, Wool-fells and Leather, called from their 
great Antiquity Autiguæ Cuſtume, were not due at the Common La, 
but were granted by the Statute of Firſt Wefminfer.  - 

18. By comparing what is ſaid by Vaughan with 2 Inft..59. it will evi 
dentliy appear, that the Opinion of 'Valgben was too haſtily formed from 
Cotes Comment upon the Grant. It is ſcarce poſſible to be otherwiſe; 
- a'Man'of 6 8 1 _ J . wn acute 


nt mult, 
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vpon 


ropriety- be called Guardian of d the # Pie £1 
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2 3 9 Vatter dave ſern; that the Cuſtoms ps 
on Woals; Woolifells: and Leather, exiſted dong before. 
Magn. h. 19. It appears plainly from the Gieat Charter, that ſoihs Ou 
$39, 8006 — at che Time this wis mille, b e 2 e Old 
ms. ads: 188 
$1 H. 3. ft. 5. 0 $0" By the Srerate 4 Ceaceatio the Miner of acouning by he cal. . 
6. mt the Cu ſtoms upon Weol is aſcertained IJ 141 6 
bia Fhe: Monde, bree, idem Canſlietudinem, ut - LLanis;': Polibur et 
Ceriil chntained in t Grant to Eadeurd the Fitſi, impiy ſtrongly, that 
there wia befor A Cuſtom upon Wool, Wool-fells, and Leather. 
* * 527 10 . This falſe Ground being moved, the net Endeavour ſhall be, 
to ſhew the true Qtound, unon which the Pufition comended fort is built; | 
bamdly;:chat the Originof1Ciſtoms' was with che Conſent of Parliament. 
„ 23. In order to diſcover: the Origin of Cuſtuma, Which are Taxes of 
. para will: be: proper ohh ere ba bene of Taxes i in 
tne genera YO e net 
2 Infi, 533. ©1:24s0Init very ancient Record, FY nen — tempare 
_—.7 Sele 85 bee. are Muſh Words, 2 alis our in Plim 
Furliamemto. „ F378) 
26. cells, Laws were/by this Prince, mee 0 Confeſſor, 
collected intu a Body, it is v bable that the Method, ptactiſed in 
0 = Time, of granting . Aids 1 in yo re was n le to thoſe 
| ons flix g 0 42 a oh Gt s 1940145 
Wilk. Leg. 6. In Laws of — Confellor, hich dat Were confirmed 
Anglo-Sax. by William the Conqueror, are theſe Words, — e A. omnia rite 


Mo £136) i! F710 * 


7 K al} Things ought 10 to: he, lone by abe Ki bh in ts King 
pm, and, with the, Advice of the great Men of the Realm, 7 gh 
$a ſo much Conſequence 4s that of impoſing Taxes -ought to be 


6. Hhoblarecond Lam bf che Conqueror, by whigh he Rea Low 


ee, Ne eee ub . il n J 
55 


Will. Leg. 


- does Poa to, have been. introduced into England, che Terms thereaf being 
228. quite feudal, run thus: Statuimus ut omnes Liberi Homines faders es ſaer ad 


ep, Gul. | 
on. py . mente enen, quod, infra. et artra uni verſum r gnum Anglia, qual alim vo- 


cabatur regnum Britannia, Willielmo Regi ſuo Demino fide e valunt, ler. 
Fas of 3 Sdelitate aus fervare 5 5 0 aur am ef 


Win. 


Wilk. Leg · 29. * de e dach Lawgf abe Conqueror nun or vans cho (% Yalumws. dias ac 
Anglo-Sax. cipimus et concedimus, ut omnes libeni totius Monarchie 
228. i prodifti. Babeaut 4 Zebeant terras ſuas el poſſeſſones ſuas bene et 


Leg Gail. rages 1 
in pace liberas ab on H inne injuta, et ab i TALLAGIO, ita uod ni- 


. lil at gis-4xigutar vet capiaiun ili Jervitium ſuum liberum quod De jure no- 
| di, faces debent at favere beneninr, at prout\ Statuium oft eis, ot tis 4 Nobis 
datum g jconbeſſum Jure bareditevio in pute per Commune Concilium 

406145 r noſtrigredidli. 1 nne 
c Fe: As the Words, per Commane Concilins 4atins. Ruge. are not con- 
wiped - in che e Law, it has been doubted, whether that Law 
were, made with ahe Cooſent of the Commune. Concilium totius Regnui? It is 
Fe iy ombable that it was 3, in as much as, it appeats, from the fifty- 
Aich Law, that a Law, introductive of the Feudal Law, had been made 
during the Reign of the . Conqueror! with ſuch Conſent; and there is 
now extan;s untecedent to the Bfty fifth, except the fifty ſecond, by 
whighthe:Feydsl-can be ſuppoſed ito haue been introduced. It is not 
ter, whether: the feudal Law were introduced by the fifty ſecond 
a, r· V ume other Law, made during the Conqueror'sReign? for, if it 


eden * by we Law, to which the commune concilium tatius ay fr 
1 


2 patty, thats bbc, kt hem all hore nel — 9 
EF jt. vas nov introduged michourtuch Conſents, - © | 
0 nl If this be a, chat the Feudal Lay ava. nat ee een 
a arr ſent of che mne ennciiu torigs. Begui, it — 
rred, that there was no Rignt in the King alone ng | 
_ withbiit ſuch Conſent ;, far, if there, had been, ſuch Right; it would all 
| Probability: have peen aflerted by a Prince, whole beſt Liti ta the:Crown; 
whatever ther Title ba might. dee to ſet vp, ens $0: have 
been founded i in ueſt. 24 Ria 011 00520! 
32. By che fifty fitth-Taw | of the Conquetat it h dleslared, char al | 
the Fremen of be Monajchy ;iſhall-bave. and beldsbeir Lande ad 
_ Podſeſſlons. free from all unjuſt Exaction, and ftom enery TALL AoE ſo 
chat nothing ſhall be exa@ed or taken from them, except. ſuch. ee 
| Se as they of Right owe and ought to do to the King | 
3. The Word Ta ; derived; from: the Fronch Ward Tablet which e Page 52 8 
Ges to aut olf Part of Thing. isa molt comprebenſure Word- „for Spetm. Glo. 
Ir includes all Subſidies, e Rack nat rs ax 501 ons +21 2 Inſt, 5313 


38131 3514 C261 1 1 rs Rr 532. 
90 tt 18 it to bei imagined, that unleſs the Pech to he Fes 


2 Hovld: be granced them. by 2 Copquerpr A 2 8 ;the 
Sakesof dene THER ſecure in a wept? AL SY ucent to 
confirm their ancient nenen to his cogquered du feta z.butit i ſcarce 


di that he 


1d rp m any n us vi 
of the F 1e t, mM 


7 Fry the Introd 1 l | 
A e Hard, acquired a Righe 10 . 
5 2 452 to F euda Tenure. . Thek were an A} 


| Son a Knightz, another for the Marriage of. 
| =W Ro or 1 his Perſon 1 ms 
36. Not content with t Aids, inferior Lo 
enable them 20 pay their Fines 30. the King, and 
Dom their Deise pay it dect 8 un ion by the, Reign o 
Second, whether they. might mot demand an N ee 


1 any Military tion ? 
Tenants vader the E re- Mad. Hiſt. 


37, While inferior Lords th ppreied ek 
. of demanding Aids, the Ke in his 16 required from them Exch. 419, 
; 2 Aids, to which they. Were not liable. This F I leng | carried 420, $83 
o far, that the King did, upon the Occaſion of of any, $. What 
Sums he pleaſed upon every Knight's Fee. ch of this Kind 

great Diffatisfaction, and became at lengt Ea that the 
Perl in the Ian C of Lan 2 NY Arms , we ae ee ol n- 
w_ him to wh 


22 6 By this Gluck e. even 05 e Aids cddentel to 8 er vere 5 i Weſtminſtet 
be reaſogable, and what was to be paid for two of theſe was. afterwards 38. 
aſgettained by a Statute, The Third, for the Ranſom of the King's 

8 een was in its Nature ſo Uncertain, that the Value thereof could not 


1 18 _ ealily 


e N The tone? as far 50 0 8 oe 
the Aids, to which 'the King had clearly a Right as ſupreme Lord, 
ſhews how contrary it is to the Genius of the Egli Conſtitution,; to 
have any n of: this: Kine depend her the Will of che u 
Prince. | 5 0 23033 ni SEW 915 11 1:5} 407 


14 


841 Under a brnedel chat ws @biotix' of Jobn was extorted whilſt he 
was under Dureſs, no Regard was paid to it by bis Son Hnry the Third; 
and the Clayſs juſt mentioned was omitted in the great Charter, 
During the Reign of Henry, and during a great Part the Reign of 
Edward the firſt his Sueceſſor, the Prꝰckice of afſeſſicg Aids without the 
Conſetit' of Parliament was reviveil s But it occaſioned! ſo much Diſ- 
content; that in the Twenty fifth Tear of his Reign Edward added ſome 
Chapters to the Great Charter, "which: did 8 Bets the Place 
of the omitted. Cladſ mee. ny r [1.2 CY 

* Page 529 42 By one Statute, after reciting/tiiar divers People of the Realm had 
25 E. 1. c. g. before given to aut nner oe Aids e rnd . his War: and 


«a ov x 


47 The impoſing of this Tallage; 125 the 1 Derbe of this Aid « occa- 
ſioned great Murmurings and Diſcontents amongſt the Commons. To 
prevent the ill Conſequences of theſe Murmvrings and Diſcontents, and 
to quiet the Minds o e * 0 the Statute de Ti allagio non conce. 
dendo was made in the”Thirty-f fourth Year of his Reign. 

34 Edw. 1. 48 By this Statute i it is declared, that no Tallage or Aid hall be im- 
fl. 4. c. 1. 4 poſed or levied by us or by our Heirs in our Realm, without the good 
Will and Aﬀent of the Archbiſhops, Biſhops, Earls, Barons, Knights, 
Co * But eſſes and other Freemen of the Land.” 

o Words” can be plainer, or more bfolut chan the Words of, | 

| hit Seathire are; but it bu gh to de obſerved in particular, that the Word' 
Tallage is therein contained, which beſides being the moſt comprehenſive 
Word that could have been mide Uſe of, is one of the Words contained. 
in the Fifty-fifth Law of the Conqueror, © Ts SAI 

50. Upon the whole it appears almoſt bhyagd! A Doubt. hit the various 
800 8 uggles of the People were not to amend the Engliſh Conſtitution; but 
to deliver themſelves from the Encroachments made at different Times 
chereupon. They obtained no' more from Joby, When he was in their 
Power; they obtained no more at any Time ſince; they obtained no more 
at this Time than not to be raxed without the Conſent of Parliament. 
This they had a Right to, for it was Part of the Conſtitution z and had 
by rhe Conquerer, when in 1 the” Plenitude of his 84 been allowed 0 
to Bee * l 241 


51, r 


& ful oled ib. 
never could” have | 


as Rave obtain 


the Name of Cuſtoms. GASYE i „ 3d 


been well. 


NA SJ $785 


1 
164. Nhe e ee eee eee 
from its being therein omitted, that he would not agree to the Inſertion 5 


. | o- : r a I» x& 4 4 E CN An]! 
Aids, except thoſe due by Tenure, were to be impoſed witfiout the : 


Conſent of Parliament. It is however declared by the Great Charter (a) (a) Mage. Cb. | 


< that all Merchants, if they were not openly prohibited befote, mall c. 3 


<« into; England, to tarry in and go through England,” as well by Land or 
by. Water, to buy and ſell: without any Manner of e by te 
p44 18 4183 74 111 0 (3 FI RUB, 


5 


rightful Cuſtoms, are meant Cuſtoms impoſed d e RRE 
Parliament; but if any Doubt remained as to the Meaning of thoſe Words & 


it is removed by a ſubſequent Statue.. ns cd 0 os Aa 
i 755 The Words of this Statute are, and foraſmuch as the greater 25 Ed. 1. 
Part of the Commonalty of the Realm find themſelves fore grieved, ft. 1. c. 7. 


« with the evil Tolt of Wool, that is to ſay of forty: Pence for every Sack 
« of Wool, and have made Petition to us to releaſe the ſame, we at 
6 their Requeſts: have clearly releaſed it, and have granted that we ſhall 
<« not take ſuch Things without their common Aſſent and good Will, 
« ſaving to us and our Heirs the Cuſtoms of Wools, * Wool-fells and 
Leather, before granted by the Commonalty aforeſaid.” . 
57. In the printed Statutes the Words quarante ſoudz, contained in this 
Statute, are tranſlated forty Shillings. This does not ſeem to be a juſt 
Tranſlation ; for it is very improbable, that fo large a Duty ſhould at that 
Time have been impoſed upon Wool. The. Quantity of middling Wool, 
equal to what was anciently called a Sack, is not at this Day worth above 
nine Pounds; and if the Difference, between the preſent Value of Mo- 
ney and the Value of it at that Time, be conſidered, it will be found, 
that a Duty of forty Shillings was equal, or nearly ſo, to the whole Value 
of a Sack of Wool. mon bras] in molt 363336. 200 . 7 9 
58. If from confidering theſe two Statutes it appear, that by evil Toles +1 
ſuch Cuſtoms as had been impoſed without the Conſent of Parliament 
© intended, it follows, that Henry the Third, who would not give up 
e Right of impoſing other Aids, has by the Great Charter admitted. 
that Cuſtoms, which are impoſed without ſuch Conſent, are not rightful. _ 
Vol. IV. © | 7 F 59. From 


— 2 


rr IT Targa SITS 


. 
Ante gab. 39. Fron ent of Edward the | the Firſt ned m. the: third Tow e of 
WE | > hit hu hee ready cited, rn another Pur | 
fe Cuſtoar; vor Woels, Whol felt and Leather, had 
p deen made by the Prelati e Mognates, et toia Communitas \Merehtorum, 
this; Prince and his. Heim. doide ,nnol89 A 1819092 «11 bins ,c. 

25Ed. 1. e. 6. 60. l ud worel fg twenty. Jents after che Dgte of this Patent; be. 

| fore 75 Prince gave up by the Stat alled:Confirmatio Cbur ham, the 
any ang-inhecesn Time ir. e at he did 


High 5 
ct ex Fe [ gyſdobd Reaſon . accep pting 
See of ” Cuſt d "hi 9 1 on that cog ſuch 
Gar be could. por: have en ed Year ee up the 
Nicht e — his -beivg p zl eden Rnd us not ſo 
good a: ight. 9 79 Cyſtoms,188 he had te impoſe Ad. 
185 kk myſt] ac en Cogſidetatianlofithe Reader, uhether 
eb, has been EVI pe ſu to new, that the Origin of Cuftorns was 
the Caolſepy of Parliament:3but; however that may be, it is certain, that 
It the, Teh hefore;the Privilege of! being exempt from Cuſtoms 
928960 ich gut. e this Priwilege was fully granted to them 
005 Ed. 1. oo 1 49. 55 fend the Firſt (. called 7 van Chartarum, 
d (e) DeT, — 2 ndl... 21 | 
() 344 + 1c is not aer the bebe Queſtion, to ho, by how: many 
& K & 12 k | ſubſequent Statutes, this E 1 Wilege has has been confirmed: But it will not be 
aße to mention w what happened in the 8 Eduard ade bit. 
AInſt. 29. Agtest, Part of the Wool 8 Eng 


66„ü éPnæ[ A 6 Nn 


Page = in . to the ene 


n 


we 9 the 

95 "Halls Fo app, that . A Statut not ia! 1 made in the Rl | 
24 E. 3. Rot. firſt Tear of this Princz's Reign, a. Duty was granted him upon Woollen 
14 27 E. 3. 8 and the Reaſon of granting it is ſaid to be 3 Nuia Jan 
4 at magna pars Lane regni noſtri in eodam regno panuifiritur, de qua Cuſtuma 
4 In | co | aligua nan 6ſt ſolute, per gued proficuum quod De Cuſtumis et ſubfidits Lana- 
rum, fi extra regnum ducerentur, percipere debemas multum diminuitur, Cc. 

4 Inſt. 30. 65. The following Rematk of Lord Chief Juſtice Cole upon theſe 
Tes is very proper, -* If in any Caſe the King might by his 

1 Prerogative have ſet an Impoſition, he might have ſet one in this; for, 

6 it appeareth. from the en ot A rg Ne che King loſt 

« bis ek Wok. Soo oi | 


© Of the ancient State ot certain cilems 
1. at the Datics upon. Wool, Wool fel, ant Leather 


4 lf. 29. Er hs not appear from any Record, now extant at what Time they 
Dyer 165. were fitſt impoſec ; but it ſeems clear; that the Duties upon Wool, 
; Wks and Leather, are the moſt ancient of all the Cuſtoms ; for 

Mention is made in the Records of the moſt early Times of any other 

51 H. 3. fl. 5. 2. The Statute De Sraccarie, in directing how Collectors of the Cuſtoms 

f. 6. ſhall account, does * Toy they thall account for every Charge in a 

85 73 4 Ship 


—_—  ——— TO * — «+ ” 5 ” has 
—— 2 Av —— 22 


| Smuggiing. 8 


| Ship 3 Cuſtom i is due; but nothing is there bee e men e 
N . Woo e ; 1 | 
3: From a Patent ard the Firſt ars, th a Grant a . 

in the third Year of his Reign to him 2 — of the va hide * +4 m 1. 


«„ 


Cultom : De ſacco Lane dim. Mare. De 30064 bt Dimid, N Ret. Fin, 
lafto corii iti. ſ. in, l! OE OES ag + 24 ** 
4 | tr J eq. 9. 


4. Some Vears after the Mktg Sls 1 i Cabſidtiirion of fo t 
Privileges and fmmunities obtained from ge Prince, did by a Ck; fome Chart, Mercs 


at to him and his Heirgg-de quptibet nech Taue 0 4. de Incremento Chart. zi 5 
tore ' cuftuman antiquam' dimid. | be. $i ri 1 Y 15 et K. 1 ; 


pro laſts Coriorum 4 nid. 3 


certum illud, quod et antiqug. 4 7 rit, prins damm. 
5. As this Charter ene oh] 0 70 ſe C Ebene el 1 
it was granted, liable ro the Cotom granted to chis W in- 3 D 
Yeat of his Reign, it may v 7 well be concluded; that alt the old-C uf: #.5.d Ut 


toms upon thetti ceaſeg foe the Lime of that Grant. 

6. From this Time the Diſtinction, met with in the Books of ung 
Cuſtuma and Nova Cuſtuma, ſeems to have been firſt made, that gr 
before'to this Prince being called, probably becauſe it was given in 0 Lic len qe? 
of the ancient Cuſtom upon thoſe Commodities, Antiqad Lahe, re WY 
this now granted by the Merchant Strangers beit an Nets Cifflumg, _ 
7. In the Time 95 Edward the Third the W Manvfattures' were 0-ig. De des 
ſo eſtabliſhed. jo neee Fart of the. Wool grown in the King- cer: 95 5 
dom was made into Cloth. 1 i 1 


a order to make Amends to the Crown, Not. 13. 


ſor the Loſs of the Cuſtom upon Wool hereb ſuſtained, a Du 7 Ed. 3. 
gramey upon Woollen Cloth exported. * ** Or N fon 4 3 


8. The Duties upon Wool and Wool-fells i imported, EASE aving 4 KY * 30. 


often varied, are now at an End; the Exportation ud. both being prohi- , x © 532 
bited by divers e, 1 4.4 N 1. 


159 140, 2. Wie 7 w. 3. c. 28. 98 10 W. Fa. 


_ The Exportation of Leather was once pfohibired. Liberty bas been 1 Eliz c. 10. 
ſince given to export it; but, inſtead of reviving 1 the old Duty, ic was 12C.2. e. 4 
made ſobſect to the general Duty of Ponndage. * l. 10 
10. The Duty upon Woolten Cloth exported, after having undergone OY 
various Changes, was in the Reign of Villiam the Third entirely taken bew 

off, and wich this all theſe ancient Duties ended, Sr NE 


2, or the e of Tonnage. 


U 


1. The Doty.v e Wine imported is very Adeieht; it Kae 9. 2 lat. 59. 
wn ong ago as the Reign of Henry the Third, accounted for by the King's Rc Rot. EF” 
Butler under the Name of Prifage. © H. 3. 
12. The Practice anciently was to take for this Duty tuo Tons of f lib. 2. 
Wine, from evety Ship having Twenty Tons or more on Board, one © 22. Res. 
before the Maſt che other behind * © Paying tweüty Shillings for each — E. * 


Ton. H. 3. 
10 daft 254. Davis 8, b. + lat, 30, 
wn This Duty, Neale Hb Wikewas tue for th Kin s Uſe; o Toft 
2 80 the Bega and till retains the Name of Priſage. F 18 Fi * : * 
14. By the Charta Mercatoria the Merchant Strangers granted 4 Duty cr. Mere. 
of two Shillings per Ton, to the King' and his Heirs, upon Wines im. 31 - 6; 
Ported by them: But they were to be exempt from the Duty of Prifage, * 4 22 


to whichs the Eng liſo Merchants ſtill continued liable. 2 Bu Ike » 854+ 


Inſt 30, 
15. This N 


Smuggling. _ 
4Inft. 30 156. This Duty, from its being, received by, the King's Butler, ob- 
Geo. 1. e. 12. tained the Name of | 


to conti r two Tears. . 
17. This Duty obtained the Name of Tonnage; and all Duties ſince 


2 Toft, 3. . #5 It 0 from divers Records, that the Duty of Tonnage was 


E % 8 Pires Sling pe 
3 H. 5. n. 50. Ton was granted during his eee . 4 855 


EE ht z . p 0 of 4 N E ST 
31 H. 6. c. 8. 20. After the Death of this Prince, the Cuſtom of granting the Duty 


bis Succellor: Hay the Sixth for Life, until the thirty-firft Year of his 
| BARR. 4 (%) 07 aa ĩ Nao 5 em + 
. Rot, Parl. 21. It was afterwards granted to Edward the Fourth, Henry the Seventh, 


Not. Parl. tive Lives; and to all of them, except Eduard the Fourth, in the firſt 
1H. . Years of their reſpective Reigns. e e e ee 


wo on 6 H. 8. c. 14. 1 E. 6. c. 13. 1 Mar. c. 18. 1 Eliz. e. 19. 1 Jac, e. 33. 


12, 22, 25 to Time, and for very ſhort Spaces of Time. 
29, 3% 6. f | ner heels, 


| Rate of a certain Sum in the, Pound. _ Pe nf ee pee, 
Rot. Chart. 24. The firſt Inſtance upon Record of this Duty is a Grant of three 
31E.1. n. 44. Pence in the Pound, made to Edward the Firſt, upon the Goods imported 
27 2 3. ft. 2. by Merchant Strangers. | 3 . 
2 Inſt. 59. | 


4 Inſt. 322. 25. In the Forty-ſeventh Year or the Reign of Edward the Third, a 

Rot. Parl. Duty of Six-pence in the Pound was impoſed upon all Goods exported 

__ 3-3-4: and imported, except Wools, Wool-fells, Leather and Wines 3 and Egli 
= 25 Merchants as well as Merchant Strangers were made liable thereto. 

Rot. Parl. 26. In the fourteenth Year of the Reign of Richard the Second, this 

14K. 2. n. 12. Duty was raiſed to one Shilling in the Pound; but it was three Years af- 

17R.2, n. 14. terwards reduced to ſix Pence. e | 

Rot. Parl. 27. It was raiſed to eight Pence in the Pound, in the ſecond Year of 

2 H. 4. n. 9. the Reign of Henry the Fourth; and in the fourth Year of the ſame 

4H. 4. n. 28. Prince's Reign to one Shilling. CT i Jolene 

4 Inſt. 32. 281 From this Time, to the ninth Year of the Reign of Villiam the 

12 C. a. e. 4. Third, it continued at one Shilling in the Pound. 5 

Rot. Parl. 29. Since the ſixth Year of the Reign of Richard the Second, this 

6 R. 2. n. 13. Duty, except in a very few Inſtances, has been comprized in the ſame 

4 Inſt. 32. Grant with that of Tonnage ; and has been granted, upon a particular 

5 Occaſion, for one or more Years, or for Life, and Conditions, as to the 

Application thereof, have been frequently annexed. 


23. The Duty of Poundage is ſo called, from its being paid at the 
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30. Heretofore Credit was given to a ee for the Va- 2 E. z. ſt. 2. 
lue of the Goods ſubject to this Duty; nor was he obliged to ſwear to c. 26. 
this, unleſs he neglected to produce a Bill of Lading. 31 
31. Many Frauds being diſcovered, a Power was given to the Officers 12 E. 4. c. 3. 
9 the Cuſtoms to open and examinè Goods, in order to come at the true | 
aue ; but no Qath, was enjoin ef 1 
32. The Practice of our Anceſtors, in not enjoining an Oath as to the 
Value of the Goods, ſeems worthy of Imitation. Many conſiderate Per- 
. Tons have been of Opinion, that the introducing of ſo many Cuſtom- 
| houſe Oaths has not been of Uſe, even to prevent Frauds in the Reve- 
nue; for that, although a few Perſons may be conſcientious, and ſwear 
truly, more is loſt by relying upon Oaths, and of Courſe not examini 
ſo ſtrictly, than is thereby ſaved... If this be oy it appears to be high 
Time, that many if not all Cuſtom Oaths ſhould be laid aſide z for no- 
thing has ſo much contributed, as theſe Oaths have, to take off that re- 
verential Awe which ought to be had for an Oath, and conſequently to 
open the Sluices of Perjury, which have ſo deluged the Lanc. | 
33. The Method, of aſcertaining the Value of the Goods ſubject to this 4 Inſt. 33. 
Duty by a Book of Rates, was practiſed in the Reign of James the Firſt, 
and in ſome of the preceding Reigns. 5 5355 


* 


0 . - 
i _— 8 1 8 n & 
_ * * * 


* (D) Ot the preſent State of the Cuſtoms. r. ge 334 


1. 1 TNDER this Head no more is intended, that to give a general 
Account of the preſent State of the Cuſtoms: To give. a par- 
_ ticular Account, of the various Duties impoſed. by divers Statutes on the 
different Kinds of Goods, would be tedious, unenertaining and foreign to 
the Deſign of this Work. It would too be unneceſſary; for this has 
been already done with great Care and Accuracy by Mr. Crouch and Mr, 
'Saxby : In whoſe Books, profeſſedly written upon the Subject, ſuch Per- 
ſons, as defire to have a complete Knowledge of this Part of the publick 
Revenue, will meet with Satisfaction. . 
2. Much the gteater Part of the Duties at this Day payable ate com- 
prized under the Denominations of Tonnage and Poundage. | 
3. Soon after the Reſtoration, the Practice of granting a Subſidy of 
theſe Duties to the King for Life was revived ; and has been ever ſince 
continued; | | ER DE 8 
4. In Proceſs of Time divers other Subſidies of Tonnage and Poundage gw, ;. c. 24; 
were granted: But of all that are now paid, only that called the further 1G. 2. & 1. 
Subſidy, which was firſt granted in the Reign of William the Third, is c * 
granted to his preſent Majeſty for Life, the Reſt being appropriated to 
divers Uſes. 1 8 | | | * 
8. By the 6 Anne, c. 26. Par. 17. It is enacted, that all and every 
Act of Parliament made in Eng/and, and in force there, touching and 
* concerning any Cuſtom or Subſidies there, which are not contrary to 
t or inconſiſtent with the Articles of the Union of the two Kingdoms 
of England or Scotland, or any of them, ſhall extend to Scotland.” 


5 „ che Duty of Tonnage. 
5 6. The ancient Duty of Priſage upon Wine imported does Rill 
continue, © | 8 1 
Vor. IV. 7G ERS 


| Smuggling. 


Hard. 477. It has been bees hbolden in the Court of Exchequer, for the 
of preveating Frauds 1 in this Duty, that fingle Prifage f all 1 bert 
bor nine Tons and à Half of Wine; and double Priſage for nihereen 
| ; Heal although Sie Furis no Duty was to WE aid for leſs than ten 
Ton- If only nine Tons have been yo ge Mes, fage bas been 'ſeſdotti 


„ — — — 2 — — — — 
Arad. 


1 


* 


allowed, without a Proof of Fraud z A 


if the warn im teck hay 
vv, it has been ne 2 8 I FL | 


"By er granted to 2 of Londen: in the gelt ear o the 
15 1 Third, the os are exempted from the Nit | 
1 ords of it ate," er quoi de Vinis Ipforum Cin 

at per em Miniſtrum 8 vel Heredum Noſtrorum, ſen” of. 
contre” en voluntatem; viz. de ano Dolo ante Malum et alid dos 

| 25 nec aligus allo Modo, Pn Ag perpetuo int Quieti. POTEN 
Hard. 310, 1 4 "The Conftryatit 'of t this Charter has been, thar the Exemption 6x2 
311. aller tends'only to ſuch Cirizen: s are Inhabitants of the City, and only to fuch 
v. Travers. Wibes: Wig re ras e Port of London ; except i Ship be by Streſs 


Hard. 301. 


| of Wea bet dripeti e any other Port. 
4 to y, of Tonnage was the fame upon all Wines i 
Pole: But in > RET this is different upon Wines of 1 


ferent Kinds; and there is i the general a much larger Duty paid in thi 
Port of London, than in the but Ports. 
11. The different Subſidies of Tonnage are, fromthe Time or Manner 
of their having been impoſed, thus diſtinguiſhed. 
12. That poles by the 12 C. 2. c. 4. is called the old Subſidy, , 
1 +. That - impoſed. by the 9 S 10 . c. 23. is called the further 


Subſidy. N 
*Page 535 ct, That imported by the 2 40m, e. 9 is called the one third 
0c. That impaled by the 3 aue, . 6: is. ed the two "thirds 
G 
* That impoſed by the 18 G. 2. c. 9. is called the Subſidy ay one 
8 ſeyon hundred and forty- fou. | 
., All theſe Subſidies were at firſt impoſed * a Time; * _ 
ſeveral Ats. by. which they were impoſed have been from Time to Time 
continued, and are all now in force. 
18. Beſides, theſe Subſidies, to which all Wines imported are liable; 
h are Duties impoſed upon divers Kinds of Wines by particular Acts 
de Farhament. 
19. Before the | Reſtoration only Wines were liable to a Duty of Ton- 
nage: But ſince that Time divers other Liquors are, by particular Acts 
ve oY —_— . liable to MY of Tonnage 12 0 
4 I: , , By 12. C. 2, b. 4. par. 15., It is provided, © t t the Priſag ad 
Pat Ih Wine; > O00; Priſe ines, mali not be charged with the — of 
from Duty. , ; Bay: 7 Cyſtom, Sublidy or Sum of Money, impoſed upon Wines by 
- th 18 
Priſage Wines 1A By 1 Jas, 2. c. 3. Par. 6; It is: enacted, 6 that no Merchant. wall 
made liable to be charged with. any Duty impoſed by this A& for the Priſage Wine 
Duty. 1 ich. he imports z but that it ſhall be received, and taken from the 
$6, n hath or, enjoyeth the Benefit of the ſaid Priſage Wine.” 
22."Ag the.g & 10/V. 3. c. 23. by which a Subſidy of Tonnage is im 
poſed upen Wines imported, is quite filet as to Priſage Wine, the 
Conſtruction .has been, that Priſage Wine | is Ds with the Duty of 
.. Tonnage impoſed by this Statue. 
Salk. 6179. 23. In an Action of Aſſumpfit for 500 Pounds received to the Plaintiff's 
Paul v. Shaws fe, it was found. by a ſpeꝑial Verdict, that the Defendant claimed the 
Priſage of all Wine imported under à Grant from Charles the Firſt; and 
that by Virtue of the Grant he was to hold the ſaid Priſage Wine diſ- 


charge 


3 . RP ——— 2 * 3 „ — 
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—— 


RI of all Aids and Ties, ; And the e was, 1 TW the. 
Grantee ſhould p a the Subſii idy of 'Torinag ige impoſed upon Wide imported 
by the 9 & 105 3. for Prifage Wi $7 After Judgment for the 

Grantee in the Court of Kickegue,” a Writ of Error was brought. in. the. 
Exchequer Chamber.” It wis inſiſted for the Grantee, that Pr 8 Wine 
was a Part of the ancient Royal Revenue; that if 1 5 Vr now in the 
Hands of the Queen, ſhe could not ay a Duty own. Friſage 
Wine; and that che Grantee, who, claims: under dis Ce ought to 
bave the fame F, 3 and the rather, becauſe the Fl age of all 


om Aids and 


Taxes, It was on the other Side admitted, that, if the' Wine had re- 
mained in the Hands 6f the Queen, no Duty Want to have been cha rged 0 4: 


be chargeable. wi 
Duty to Herſelf for her own Wine: Bur. it was { (aid, that, as. the Age 
come into the Hands of a Subject, who f may pay a Duty Det it, there 


no Abfurdity in his being charged with the uty. It was 1 55 Taig, 150 


that the Clauſe of Immunity. could only. extend. to the 9995 of-Tonnage, 
then ſubſiſting, and not to any Duty, which. might be auted by a fu- 
ture Act. It was holdeh by all the Judgos 2 immu y upon Im- 
portation, the Subſidy of Tonnage, pe G10 V. 3. cop. a3. 
attaches Ec all the Wine; and that the Gram: rene w atever Part 


he takes for Fringe: RR Wea TY: „And the; Ju ad was 

2 of the „ Day of Poundage.! MY Bach i 

005 The diffetent! Subſidies of Poundage are, kom he Time or Man- 
ver of their having been impoſed, thus diſtinguilſhed;” -- - + + - 


25: That impoſed by the 12 C. 2. c. 4. is called the old Subſidy. 


de. That ipod by the 9 & 10%. 6.45. in caled ebe further 92 


Subldy.. 


dy. 
29. That impoſed by the 21 & 47 bel u called. the Sublidy of 
one thouſand ſeven hundred and forty- ſeven. 


27. That impoſed by. the 2 Anne c. 9. is called the one third 
25. "That impoſed by the 3 ane, 7. is called the tuo thirds 


2 0 


30. By the 12 C. 2. c. 4. par. 1. it is enacted, « That * Sudfidy The old Sob- 
ce called ada that is to ſay, of all Manner of Goods and Mer: fidy on Goods | 
4 chandizes of every. Merchant, Natural born Subject, Dentzen and exported and 
« Alien, to be carried out of this Realm or any your Majeſty's Do- K © 


ee mintons to the ſame- belonging, or to be brought into the ſame by 

Way of Merchandize;'of the Value of every twenty Shillings of the ſame 
« Goods and Merchandizes, according to the ſeveral and particular 

« Rates and Values of the ſame Goods and Merchandizes, as the ſame 


« are ' particularly and reſpectively o rated and valyed in a Book of Page 536 


« Rates herein after mentioned and referred vnto; twelve Pence, and 
« ſo after that Rate, except and foreprized out of this Grant of Sub- 
« ſidy of Poundage all Manner of Woollen Cloths, made or wrought 


« or to be made or wrought within this Realm of England, commonly 


called old Draperies, and all Wines before limited to pay Subſidies of 


«. Tonnage, and all Mariner of Fiſh*Eygl;/þ-taken and brought by Eng- ae 


« Jiſo Bottoms into this Realm, and all Manner of.freſh Fiſh and Beſtial 
that ſhall come into this your Realm, and all other Goods and Mer- 


4 chandizes, which in the d Book of Rates are mentioned to be 
* . free.“ 


_' 91 By 
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The Subfidly 31. By par, 6. it is enacted, that the Rates, intended ad. 
to be paid, “ ſhall be the Rates mentioned and expreſſed in one Book of Rates, in- 
1 Goods are 4e tituled the Rates of Merchandize, as they are rated and agreed on by the 
rated in the o& Commons Houſe of Parliament, ſet down and expreſſed in this Book, to be 
% paid according to the Tenor of the Af 'of Tonnage and Poun 555 and ſub. 
e ſcribed with the Hand of Sir Harbottle Grimſtone Bart. Speaker of the 
& Houſe of Commons, which {aid Book of Rates compoſed and agreed upon 
* dy your Majefty's ſaid Commons, and alſo every Article, Rule, apd 
<« Claufe therein contained, ſhalt be and remain as effeQual to all Intents 
% and Purpoſes, as if the ſame were included particularly in the Body of 

r A”: 5 
The Value of 32. In the Book of Rates it is provided, © that if there ſhould hap. 
Goods, not pen to be brought in or carried out of this Realm any Goods liable to 
rated in the « the Payment of Cuſtoms or Subſidies, which either are omitted in 
8 be this Book, or are not now uſed to be brought in or carried out, or by 
aſcertained by Reaſon of the great Diverſity of the Value of ſome Goods could not 
Oath of the . be rated; that in ſuch Caſe every Cuſtomer or Collector for the Time 
Importer. 4 being ſhall levy the ſaid Cuſtom and Subſidy of Poundage according 
* to the Value or Price of ſuch Goods, to be affirmed- upon. the 
«©. Oath of the Merchant, ip the Preſence of the Cuſtomer, Collector 

„ Comptroller and Surveyor, or any two of them.“ „ 

The further 33 by the 9 & 10 V. 3. c. 23. pan. 4. It is enacted, © that one 
Subſidy on é further Subſidy called Poundage, that is to fay of all Manner of Goods 
Goods im- « and Merchandizes, of every Merchant, natural born Subject, Denizen, 
— « and Alien, to be imported or brought into this Realm, or any one of 
<« his Majeſty's Dominions to the ſame belonging, by Way of Merchan- 
dize, of the Value of every twenty Shillings of the ſame Goods and Mer. 
„ chandizes, according to the ſeveral and particular Rates and Values 
e of the ſame Goods and Merchandizes, as the ſame are particularly and 
<« reſpeCtively rated and valued in the Book of Rates referred to by the 
C 129 Car. 2. c. 4. twelve Pence, and fo after that Rate; and if there 
ſhall happen to be brought into this Realm any Goods liable to the 
« Payment of the Subſidy by this Act granted, which are not particu. 
« [arly rated in the ſaid Book of Rates, every Cuſtomer or Collector for 

„ the Time being ſhall levy the Subſidy by this Act granted, accordin 

to the Value or Price of ſuch Goods, to be affirmed upon the Oath © 
« the; Merchant, in the Preſence of the Cuſtomer, Collector, Comp- 

« troller and Surveyor, or any two of them. 

Goods ex- 34. By this Statute, beſides all the Goods excepted in the 12 C. 2. 
cepted. C. 4, all Goods and Merchandizes uſed in dying are excepted; and b 
uar. 5. it is enacted, © That all Drugs: chargeable by this Act, whic 
- & ſhall be imported directly from the Place of their Growth in Engliſh 
« built Shipping, and all Spicery except Pepper, which ſhall be imported 
« directly from the Place of its Growth in Zugliſþ built Shipping, ſhall 
<«< be rated to pay by this Act one third Part of what is charged in the 
« ſaid Book ot Rates and no more; and that this Act ſhall not extend, 

« to charge Linen or wrought Silks imported with the additional Duty 
„ of one Moiety of the Rate mentioned in the ſaid Book of Rates; or 
% to charge Tobacco, of the Exgiiſi Plantations, with the additional 
« Duty of one Penny per Pound, over and above the Subſidy mentioned 

| « in the ſaid Book of Rates.” 20 65 

page 337 * 35. By the 2 Anne, c. 9. par. 1. it is enafted, © That one other 
The one third © Subſidy, called Poundage, of all Manner of Goods and Merchan- 
Subfidy on © dizes to be imported or brought into this Realm, or any of her Ma- 
Goods im- 4 jeſty's Dominions to the ſame belonging, by way of Merchandize 
ported, « that is to ſay, one third Part of ſuch or the like ſeveral and reſpective 
; | « Duties, as by an Act, of the ninth Year of the Reign of Milliam the 


Third, 
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« Third, are impoſed or pay able for or 7 60 the ſame Goods and Mer- 
« chandizes reſpectively, except the ſaid Goods and other Merchandizes, 
« as by the ſaid Act are exempted from the Payment of the Sublidy 
« thereby granted.” DE „ 

36. By the 3d of Anne, c. 5. par. 1. it is enacted, . That one other The tws 
« Subſidy called Poundage, of all Manner of Goods and Merchandizes to thirds Subſi: 
t be imported or brought into this Realm, or any of her Majeſty's Domi- dy on Goods 
4 nions to the ſame belonging, by way of Merchandize z that is to ſay Unported, 

« two third Parts of ſuch or the like ſeveral and reſpective Duties, as by 

an Act of the ninth Year of the Reign of William the Third were 

« granted, and are payable for and upon the ſame Goods and Merchan- 

« dizes reſpectively, except Tobacco and ſuch Currants as ſhall be im- 

&« ported in Engliſþ-built Shipping navigated according to the Laws 

* now in Force, and Sugar from the Engliſh Plantations; and ſuch 

&*& Goods and other Merchandizes, as by the ſaid Act are exempted from 

« the Payment of the Sublidy thereby granted.“ l 

37. No Goods, Wares or Merchandize exported were liable to any 

of the Subſidies already mentioned, except tho old Subſidy, and ſome 
Goods liable to that Subſidy, had by the Acts impoſing the other Sub- 

ſides been exempted therefrom. N TY 

38. It is moreover enacted by the 8G. f. c. 15. par. 7. That for the The Duties 
& further Encouragement of the Britiſb Manufactures, the ſeveral and re- on the Expof. 
« ſpective Subſidies and Duties whatſoever, payable to his Majeſty his wo FR] | 
“ Heirs or Succeſſors by any Law now in Force, upon the Exportation % produce 
« of any Goods, or Merchandizes, of the Produce or ManufaQure of or Manufac- 
« Great-Britain, ſhall ceaſe, determine, and be no longer due or payable, ture taken off. 
& for ſo much of the ſaid Goods or Manufactures as ſhall frem thence. 
« forth be exported,” | . 


39. But by par. 8. it is provided, That this Act or any Thing herein Some Goods 
4 contained ſhall not extend or be conſtrued to extend, to determine, al- of Britiſ 
« ter or leſſen, the ſeveral or reſpective Subſidies of Poundage, or other 8 : 
« Duties, payable upon the Exportation of Allom, Lead, Lead Ore, — 
«© Tin, Leather tanned, Copperas, Coals, Wool, Cards, white Woollen | 
«© Cloths, Lapis Calaminaris, Skins of all Sorts, Glew, Coney Hair or 
„ Wool, Hares Wool, Hair of all Sorts, Horſes and Litharge of Lead, 
« any Thing herein contained to the contrary notwithſtanding,** | 
40. By the 11 G. 1. c. 7. After reciting, that it had been provided in The Provi- 
the Book of Rates referred to by an Act of the twelfth Year of the Reign fions, for 
of King Charles the Second, that if there ſhould be brought into this en 
Realm any Goods liable to the Payment of Cuſtom or Subſidy, which eee 
either were omitted in the ſaid Book, or were not then uſed to be brought the Oath of 
in, or by reaſon of the great Diverſity of the Value of ſome Goods could not the Importer, 
be rated; that in ſuch Caſe every Cuſtomer or Collector for the Time be- repealed. 
ing ſhould levy the Subſidy of Poundage granted by that Act accord ing to 

the Value and Price of ſuch Goods, to be affirmed upon the Oath of the 
Merchant, in the Preſence of the Cuſtomer, Collector, Comptroller and 
Surveyor, or any two of them; and that in the ſubſequent Acts, by 
which a Subſidy of Poundage or Duties upon particular Goods had been 
impoſed, the like Proviſion as to all Goods thereto liable and not rated in 
the ſaid Book of Rates was made; and that it had been found by Expe- 
rience, that the Value of the ſeveral Sorts of Goods, uſually imported and 
not rated in the ſaid Book of Rates, which is ſworn to or affirmed by the 
Importers, according to which the ſaid Subſidies and other Duties are 

to be paid, have been very unequal, ſome Perſons greatly undervaluing Page 538 
the ſame, to the Detriment of the Revenue and Diſcouragement of the | 
fair Traders, it is enacted, That the ſeveral Proviſions and Clauſes, 
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« contained in the ſaid recited Ads and Book of Rates before mentioned, 
te fir afcertaining the Value of Goods or Merchapd zes imported accord- 
ing to the Oaths or” Affirmations of the Importers, ſo far as the ſame 
& relate to the particular Goods and Merchandizes mentioned, and ex- 
c preſſed in a certain Book of Rates herein after mentioned and referred 
4 to, ſhall be and are hereby'repealed and made void.” 
Che old Sub- 41. By par, 2. it is enacted, Thar in Lieu of the ſaid former Rates and 
idy, before “ Duties ad Valorem, repealed by this Act, there ſhall be payable and paid 
paidad Palo. & fot the ſaid old Sublidy the ſeveral Rates and Duties, mentioned and 
rea, bo be alt ee exprefied in one Book of Rates, intituled, An additional Bock of Rates 
1 & of Goods and Merchandizes uſually imported, and not particularly rated 
al Book of * in the Book'of Rares, referred to in the A of Tonnage and Poundage 
| Rates. « made in the twelfth Year of the Reign of King Charles the Sycond, with 
& Rules, Orders and Regulations, fiened by the Right Honeurable Spencer 
© Conipton Eſq; Speaker of the Honourable Houſe of Commons, the ſaid 
% Rates and Buties to be paid, upon Importation of the ſaid Goods and 
« Merchandizes reſpeCtively into any Port or Place within this Kingdom, 
% and ſo in Proportion for any greater of leſſer Quantity; which ſaid laſt 
mentioned Book of Rates, compoſed and agreed upon by your Ma- 
« jeſty's ſaid Commons, and every Article, Rule and Clauſe therein con- 
« tained, ſhall be and remain during the Continuance of the ſaid Act of 
© Tonnage and Poundage of full Force, and ſhall be put in Execution 
« as fully and effectually to all Intents and Purpoſes, as if the ſame were 
| e particularly inferted in this preſent et 25 3 
The other 42. By par. 3. it is enacted, Thar in all Caſes, where any of the Goods 
Subſidies and “ or Merchandizes, mentioned in the ſaid Book of Rates, are by Law 
Duties, be- e ſubject or liable to any of the Subſidies or Duties, according to the 
fore paid ad c reſpective Values ſet thereon for the ſaid old Subſidy, or in Proportion 
ogg n= Ae + thereto, the ſame ſhall be paid proportionally, according to the parti- 
ed by tag ad-“ cular Value ſet thereon in the ſaid Book of Rates laſt mentioned, for 
ditionzl ob l. the old Subſidy aforeſaid, and not according to the Oath of Affirma - 
of Rates. 4 tion of the Importer; any thing in the reſpective Acts which granted 
4 the ſaid Duties, or in any other Act, to the contrary notwithſtanding.” 
3 43. By par. 7. fter reciting, that it may happen, that ſeveral Goods and 
Goods, un- Merchandizes may be imported which are omitted to be rated in either 
rated in ei- of the ſaid Books of Rates, it is enacted, That in ſuch Caſe, the Value 
ther Book ( and Price of ſuch Goods and Merchandizes ſhall be aſcertained by the 
of Rates, to 4 Oath or Affirmation of the Merchant, in the Preſence of the Cuſtomer, 
3 e a Collector, Comptroller and Surveyor, or any two of them, and the old 
the Importer. © Subſidy, or other Duties which are payable in Proportion to the ſaid 
old Subfidy, ſhall be paid according to ſuch Value and Prite,” 
If GooBdpiy- 44. By par. 8. it is enacted, That for the better preventing of Frauds 
ingad Yalo- © to the Revenue, and that all Merchants may be upon a more equal Foot 
rem are under- « jn Trade, it ſhall and may be'lawful for the Collector and Comptroller 
valued, they dc or other proper Officers of the Cuſtoms, to open, view and examine 
2 af ug; « ſach Goods and Merchandizes paying Duty ad Valorem, and compare 
bs Crown, the fame with the Value and Price thereof To ſworn to or affirmed; 
« and if upon ſuch View and Examination it ſhall appear, that ſuch Goods 
% and Merchandizes are not valued by ſuch Oath or Affirmation according 
ce to the true Value and Price thereof, according to the true Intent or 
0 Meaning of this or any other Act or Acts of Parliament, that then and 
« jn ſuch Caſe the Importer or Proprietor ſhall, on Demand made in Wri- 
ting by the Cuſtorner, or Collector and Comptroller of the Port, where 
„ ſich Goods and 'Merchandizes are entered, deliver or cauſe to be deli- 
2 Page 559 «#yered all ſuch Goods and Merchandizes into his Majeſty's Warehouſe 
ee at the Port of Importation, for the Benefit of the Crown; and upon ſuch 
.& Delivery the Cuſtomer or Collector of ſuch Port, with the Privity of che 
4 Compttoller, ſhall out of any Money in his Hands, ariſing by Cuſtoms 
: 15 | cc or 
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&© or other Duties belonging to the Crown, pay to ſuch Importer or Pro. 

6 prietor the Value of ſuch Goods or Merchandizes, ſo ſworn to or af. 

« firmed for the ſaid old Subſidy as afbreſaid together with an Addition 

of the Cuſtoms and other Duties paid for ſuch Goods, and of Ten 

Founds per Centam over and abovethe Value thereof}, taking a Receipt 

« for the ſame: from ſuch Importer on Proprietor, in full Satisfaction for 

the faid Goods as if they had bern regularly ſold; and the reſpective 

“0 Commiſſioners pf the Quſtoms ſhalb cauſe the ſaid Goods to be fairly 

and publickly fald:foriithe beſt Advantage, and out af the Produce 
thereof the Money ſo paid or advanced: as afoteſaid ſhall: be repaid 

&* to ſuch Collector, to be replaced to ſuch Funds from whence he bor- 

&*. raowed the ſame, and the Overplus e be paid inta his Majeſty's 

* Exchequer towards the Sinking Fund, any Law, Cuſtom or. U ſage 

to the cuntrary, in any wiſe notwithſtaudin g 4 0 30 
45. By the 21 C. 2. c. 2. parc. ibis enacted, That: over and The Subſidy 
et above all Subſidies of Paundage, and over and above all additional of 1747 o 
« Duties, Impoſitions and other Duties Whatſoever, hy any other Act ur Good, im- 
+. Acts of Parliament, or otherwiſe howſoever,/ already due and payable, * 

or which ought to be paid to his Majeſty. his Heirs. or Sycceſſors, for 

4, or upon any Goods or Merchandizes which ſhall be imported or brought 

iato the Kingdom of Great Britain, one further Subſidy of Poundage, 

of Twelve Pence in the Pound, ſhall be paid to his Majeſty his Heirs 

and Succeſſors, upon all Manner of Gods and Merchandiges, to be 

imported or brought. into this Realm or any of his Majeſty's Domi - 

“ nions to the ſame belonging, by the Importer. of ſuch Goods or Mer- 

% chandizes, before _ Landing thereof, according to the ſeveral. parti- 

4. cular Rates and Values of che ſame Goods and Merchandizes, as the 

« ſame are now particularly and reſpectively rated and valued, in the 

e reſpective Boas of Rates, referred to by: the Acts of the twelfth Year: 

t of the Reign of King Charles the Second and: the eleventh Year of tbe 

cc Reign of his late Majeſty, or by any other At or Acts of Parliament; . 

* or which do now pay any Duty d Valere mm {7 


% 


46. By par. 4. it is provided, © That nothing in this A& contained ſhall provide 1 Gt 


t extend, or beiconſtrucd to extend, to any Goods ot Merchatudizts, which excepted and 
« were or are now allowed, by the: ſaid Act of the Twelfth Year of the prohibited 
“Reign of King Charles the Second, or any other Act ↄr Acts of Parlia- Goods, 

+ ment, to be imported Duty free, nor to any prohibited Goods or Mer- 
* chandizes which may be imported by the united Haſt- India Company.” 

47. Divers Kinds of Goods, Wares and Merchandizes, beſides being / 
liable to all the: Sublidies and Poundage, are moreover liable, to certain 
Duties, impoſed by particular Acts of Parliament. 


46. It has been holden, that Gaods thrown on Shore, from a Ship which Vaugh. 166, 


has been wrecked, are not liable to any Duties; becauſe they are not to be 167, 168. 
conſidered as brought into the Kingdom by any of the King's natural. S bard v. 
born Subjects, or by any other Perſon or Stranger, but by the Wind and Cl. 


12 C. 2. c. 4. | 


49 In an Action of Trover, for the Converſion of 14 Shirts, a Night str. 943. 
Gown. and a Cap, a Caſe was made for the Opinion of tbe Court. It Chapman v. 
was ſtated, that the Plaintiff arrived at Dover from France, and brought Lan. 
the Goods with him as his awn wearing Apparel, and not as Merchandize 
or for Sale; and that the Defendant ſchzed them for Non- pay ment of 
Duty. Upon the firſt Argument, the Court inclined ſtrongly for the 
Plaintiff; but a farther Argument was ordered. At another Day the 
Attorney General came into Court, and“ ſaid; that, it being ſtated par- * Page 540 
ticularly, that the Goods: were not imported as Merchandize, it was too 
much for him to endeavour to :ſupport the Seiſure: But that, if it had 
ſtood only upon the Words that he did not bring them in for Sale, he 
would have endeavoured to have ſupported it. . 

3 | 3. 
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Smuggling. 


3. Of the Duties to which Aliens are liable. 
50. Aliens are ſubject to ſome Duties, which are not paid by natural: 
born Subjects, or by Perſons 'naturalized by Aft: of Parliament. 
51. By the 11 H. 7. c. 14. it is enacted, That all Merchant Strangers 
« and others, that be made Denizens by the King's Letters Patent or 
ce otherwiſe, ſhall pay ſuch Cuſtoms and Subſidies for their Goods and 
* Merchandize inwards and outwards, as they ſhould have paid if ſuch 


„ Letters Patents had never been made.“ 


Rot. Chart. 


31E. 1. n. 44. 
27 E. 3. * 
2 Inſt. 59. 


12 E. 4. e. 3. 


12 C. 2. c. 4. 


9 & to W. Jo 
c. 23. 
2 Anne, c. . 
3 Anne, c. 5. 


12 C. 2. c. 4. 


|] 


52. The Practice of impoſing extraordinary Duties upon Aliens is very 
ancient. Faint 97 2218 | 8 | | £3 3-ifat vo + oo WW 

53. By the Charter Mercatoria Aliens were liable to a higher Duty upon 
Wools, Wool-fells and Leather exported than natural-born Subjects; and 
they were likewiſe'to pay a Duty of Threepence in the Pound upon all 
other Goods imported, except Wine, /' whe tt Ihe 


„ — 


54. In the Reign of Edward the Third, the Subſidy of Tonnage was 
fix Shillings per Ton upon the Wine of Aliens; whereas that of Engliſh 
Merchants was only Half that Sum; and the Subſidy of Poundage was 
two Shillings upon the Goods of Aliens; whereas that of the Engliſh Mer- 
chants was only one Shilling 5 
55. The extraordinary Duties paid by Aliens, being heretofore, to 
diſtinguiſh them from the larger Duties paid by Exgliſb Merchants as well 
as Aliens, called parvæ Cuſtume, all extraordinary Duties, at this Day 
paid by Aliens, are accounted for by the Name of petty Cuſtoms. 

56. By the Statute impoſing the old Subſidy of Tonnage, Aliens are 
to pay for ſome Sorts of Wine one Third, for others ſone Fourth, and 
for others one Fifth more Duty than is paid by Exgliſb Merchants. 

37. The fame extraordinary Duties of Tonnage are impoſed upon 
Aliens, by the Statutes impoſing the further Subſidy, the one third Sub- 
ſidy, and two thirds Subſidy, as are impoſed by the Act granting the 
old Subſid x. I N | 

58. The Duty of Two Shillings per Ton, called Butlerage, granted 
by. Charta Mercatoria, is at this Day to be paid by Merchant Strangers, 
upon all Wine imported by them. 5% 

59. By the Statute, impoſing the old Subſidy of Poundage, it is enact- 
ed, © That of every Twenty Shillings Value, of any of the Native Com- 
« modities of this Realm, or Manufactures wrought of any ſuch Com- 
% modities, to be carried out of this Realm by any Merchant Alien, 
according to the Value thereof in the Book of Rates herein after refer- 


red to expreſſed, twelve Pence in the Pound ſhall be paid, over and 
above the Subſidy of twelve Pence in the Pound to be paid by Engliſb 
„Merchants. ;;, | gs, e 


60. By the Book of Rates, Art. 12. it is ordered, That Merchant Stran- 
« gers, who according to the Rates and Values in this Book contained 
4 do pay double Subſidy for Lead, Tin and Woollen Cloth ſhall alſo pay 
& double Cuſtom for Native Manufactures of Wool or Part Wool; and 
te the ſaid Strangers are to pay upon all other Goods, as well inwards as 


* gutwards, rated to the Subſidy of Poundage, three Pence in the Pound, 


e or any other Duty payable by Charta Mercatoria, beſides the Subſidy.” 
61. But by the 25 C. 2. c. 6. par. 1. it is enacted, © That ſo much of 

* ſuch Clauſes of the Statute of the Twelfth Year of our Sovereign 

<« Lord the King, that now is, and of the Twelfth Article of the Book 


„of Rates therein mentioned, and of all other Clauſes contained in any 


„ other Act or Statute of this Realm whatſoever, as do any ways con- 
„ + E OS «K cern 


"7 2 e 
c concern an . 
& ties 'of 78 FER dom (cept = — a 
& made in th. 0 e e rr. * Page 541 
'« ported, out pr, 155 Realm, Rehe by my 
« nizen, or other Stranger or Ahe Na. OVEF: and. a e the e — 
1 0 Payable: 395 Wee mehre. SN Subjects 

rep ealed F 


$5 iis 1 r in 


ho By. 95 12 C. 2. c. 18. Bar. 96 it = aſked, KC mol we DiversGoods, 
« venting great Frauds, daily. Ole in colovrjng and ue 2 ens if ——— 
1 Goods: all Wines of the Growth of France or Cer mam, which, ſhall ed in Eg 


« be imported into England, Ireland, Wales or Town of Berwick upon . Pay 

„% Tweed, in any other Ship or Veſſel than which doth truly and without eames 

< Fraud belong to England, Ireland, Wales or Town of Berwick upon 

c Truoeed, and is navigated with the Mariners thereof as in this Act is 

before directed, and all Sores bf Moſhi; Tiþer or Boards, as alſo all 

foreign Salt, itch, Tar, Roſin, Hemp, Flax, Raiſins, Figs, TY, 

« Olive. Oils, all Sorts. of Corn or Grain, Sugar, Pot Aſhes, Spir 

ic monly. called Brandy Wine or Agua Vite, . Wioes of, the 1770 1255 | 

'« Spain, the Illands of the Canaries or Portugal, Madera or dhe W 

* Tſlands; and all the Goods of the Growth, Production ar Map 5 

of Muſcovy or Ruſſia, which ſhall be imported! into any Plas 
35 0 


« aforeſaid, in any other than ſuch Shippiog ang ſo naviget 
t the Curthats and 7 Turkey Commodities, wh hich a bet 


1 . imo 
* any the Places aforeſaig, i in any other than En 3 "pe and . : 
vig ated as aforeſaid, ſhall be deemed Alicos a pay al Stran- 


2 ge Cuſtoms and, Duties,” 


By par. 10. it is ended. & That for preventing = Frauds, No foreign 


Which 


. 4 oy be uſed in colouring & Tr buying f foreign Sbips, no foxei t Ships, unleſs 
2 or Veſſel whatſoever ſhall he deemed 523 25 paſs as + Shin Foc 6. 3 
gland, Ireland, Wales ot the Town of "one 


r an Engii 
e. 2 he Privilege of ſuch Shiz =, Veſſel, until eb * Ship. E 
% they, claiming the ſaid Ship os &Nel PIE! theirs, balk e appear 
<« to the chief Officer or Q ers:.9 f. che Cuſto ms, in 1 co 
« the Place of his, or their Abode, that he of they y are na. diens, A 
e ſhall hade taken an Oath, before. ſych ef Officer or Officers, | 
{© are hereby authorized tp admjaiſter the — hat, ſuch Ship or Veſſel 
4e was Bond fide, and without Fraud, by him or them bopght for a vals: | 
«able Conlideration, expreſſing the ſame, .as alſo the Time, Place and 
« Perſons from whom it was bought, and who are his Part Se . 
he have any, all which Part Owners ſhall be liable to take the fame 
'« Oath, before the chief Officer or Officers of the Cuſtoms, in 52 Port 
< next to the Place of his or their. Abode, and that no eee di- 
« reckly or inditectly, hath any Part, Intereſt, or Share therein; and that 
upon ſuch Oath he or they ſhall receive a Certificate, under the Hand 
« aid Seal of the laid chief Officer or Officers, whereby ſuch Ship or 
«Veſſel may for the future paſs, and be deemed, as a Ship belonging 
to the ſaid Port, and enjoy the Privileges of ſuch Ship or Veſſel.” 

62. By the 13 & 14 C. 2. c. 11. par. 6. it is enacted, © That, A Lin to be 
for the better encreaſe of Shipping and Navigation, the, Collectors wade of fo- 
and other Officers of his Majeſty's.Cuſtoms, in all the Ports of England, "*i82 SÞi 


« ſhall make a true and perfect Liſt, atteſted under their Hands, of all 2 " 


foreign built Ships belonging to their, reſpective Ports, for which Cer- 
i -tificates have been made, according to the Directions of an Act paſſed 
jn the twelfth Year of the Rei of King Charles the Second, intitoled, 
An AZ for the encreeſing encouraging of Shipping and Navigation, 
nnd tranſmit the ſame into his Majeft s Court of Exchequer, there 40 
remain upon Record: And that no foreign Ship, that is to ſay, not 
Vor. IV. 71 « built 
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* Page 542 * built in any of his Majeſty's Dominions of Afia, Africa or America, © 


other than ſuch ag ſhall dena fide be bought before the firſt Day of 04. 


tober one thouſand fix hundred and" fixty-two next enſuing; and | 


** expreſsly named in the faid Liſt, ſhall enjoy the Privilege of a S5 ; 


; & belonging to England or Ireland, although owned or manned by Eng- 


„ };fþ, except only ſuch Ships as ſhall*be taken at Sea by Letters of 
* Mark or Riptifal, and Condemnation made in the Court of Admi- 
« ralty as lawful Prize; but all ſuch Ships ſhall be deemed às Aliens 


" — 


. Ships, and be liable to all Duties that Aliens Ships are liabte to by 


* and Navigation.? 
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| . S the Offence of Smuggling does in Part conſiſt, in the bringing on 


#1 8% 


; 1 > 3 ? 
* 


1 Shore, or carrying from the Shore, of any Goods, Wares, or 
erchandize, which are gf ron prohibited to be brought on Shore or 
1 


carried from the Shore, it N I be proper to give ſome Account of prohi- 8 


bited Goods. | V | 
2. The Exportation of ſome Goods, as fot Inſtance Wool, is prohi- 
. TTT TO 

3. The Importation of foreign Embroidery and divers other Goods, 

„„ »ͤ⁰⁰‚⁰‚ r DTT 

4. The ſuffering of foreign Manufactutes to be worn in this Kingdom 
muſt, by exhauſting the Treaſure thereof, and depriving the Poor of 
Employment, be very detrimental; but it may be for the Benefit of 
Trade, to ſuffer ſuch to be imported, provided they be again exported. 
Upon this Principle, divers of the Manufactures of Perfia and the Eaſt 
Indies are allowed to be imported: But it is provided, that they ſhall be 
depoſited in ſuch Warehouſes as are approved of by the proper Officers 
of the Cuſtoms ; and that no Part of the Goods ſhall be taken thereout, 
until ſufficient Security be given, that the ſame ſhall be exported to fo- 
reign Parts, and not landed again in this Kingdom. 

5. For the further Encouragement of Trade and Navigation, the Per- 
ſon exporting prohibited Goods is, in ſome Caſes, intitled to a Drawback 
of the Duties which were paid on the Importation of the Goods. 

6. As one of the Requiſites, neceffary to entitle an Exporter of pro- 
hibited Goods to a Draw back, is a Certificate from the proper Officer of 


the Cuſtoms, that the Duties were paid upon the Importation of the 


Goods, ſuch Goods are called Certificate Goods. | 1 
7. Such great Improvements have been made in Agriculture, that the 
Corn produced in this Kingdom is uſually more than ſufficient for the 


Support of the Inhabitants. It follows, that the Exportation of Corn 
muſt in the general be vaſtly advantageous to the whole Nation, as well 


as to the Land Owners. To promote this, and that it may be ſent to 
foreign Markets as cheap as the Corn of other Countries, it has been 


thought proper to allow a Bounty, upon the Exportation of divers Kinds 


and divers other Manufacture. 


of Grain, when the Price of the Grain does not exceed a certain Sum. 
8. In ſome Caſes, for the Sake of encouraging domeſlick Manufac- 
tures, an Allowance or Premium is granted on the Exportation thereof. 
This is not only done, when they are made of foreign Materials which 
have paid Duties on Importation, as in the Caſe of wrought Silks; but 
likewiſe, when they are made of native Materials, as in the Caſe of Starch 


* 


In 


_ — 
9. In all theſe Inſtances, and in every other, wherein a Bounty or. + 
Drawback is paid, or any Debenture is ade out for the Pan of a Page $43 
Bounty or Drawback, upon the Shipping of any Goods for Exportationz 
the relanding of the Good is prohibited, in order to prevent the Loſe 
which the Revenue would thereby ſuſtain, and the Injury. which would 
thereby be done to the fair Trader; and a Bond is uſually entered into; 
by the Perſon who receives ſuch Bounty, Drawback or Debenture, with 
Condition, that the Goods ſhall be carried into Parts beyond the Seas; 
and not landed again in this Kingdom; 3 7 43 - 
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(F) Of the prrumtarp Penalties and Forfeitures 


incurred by Perſons gutlty of Smuggling, 


oz of ſuch Pzactices as have a direct Ten- 


dency thereto. | <2 


1. As the Offence of Smuggling is hot complete, unleſs ſome Goods; 
Wares, or Merchandize, are actually brought on Shore or car: 


ried from the Shore contrary to Law, a Perſon may be guilty of divers 


Practices, which have a direct Tendency thereto, without being guilty 
e > THT er on Top ; 
2. For the Sake of preventing or 
Penalties and Forfeitures are inflicted by divers Statutes; and indeed it 
would be to no Purpoſe, in a Caſe of this Kind, to provide againſt the 
End, without providing at the ſame Time againſt the Means of ac- 
compliſhing it; DR Wn NE 00 
3 In treating of the Penalties and Forfeitures, to which Perſons guilty 
of ſuch Practices as have a direct Tendency to this Offence are liable, it is 
not intended to give an Account of the Penalties andiForfeitures which are 
inflicted in every particular Caſe, This would be going into a very large 
Field; and it will ſufficiently anſwer the | 
neral Account of ſuch Penalties and Forfeitures. | 
4. The Rule generaly adhered to, in the Statutes by which Penalties 
and Forfeitures are inflicted for Offences againſt. the Laws relating to 
the Cuſtoms, is, that one Moiety of the Money ariſing from ſuch Pe- 
nalties and Forfeitures ſhall be to the Uſe of his Majeſty, his Heirs and 
Succeſſors, the other Moiety to the Uſe of ſuch Perſon or Perſons, as 
ſhall ſeize the ſmuggled or prohibited Goods, or inform, ſue or proſe- 


cute for the ſame, by Action, Bill, Plaint, or Information, in any of 


the Courts of Record at Veſtminſter, or in the Court of Exchequer in 


putting a Stop to ſuck Pradtices; 


preſent-Deſign, to give a ge- 


Scotland: But in ſome few Caſes the Application of the Money is othet- 


vViſe directed. 


1. In Ships at Sea or hovering upon the Coaſt. 


3. By the 5 G. 1. cap. 1 1. par. 8. After reciting, that divers Ships and No Sbip, 6f 
Veſſels of the Burthen of fifty Tons or under, laden with cuſtomable and fifty Tons, of 
prohibited Goods, pretending to be bound for foreign Parts, do fre- under. to ns 
quently lie hovering on the Coaſts of this * vgs with Intention to run 3 
the ſame privately on Shore as Opportunity offers, to the great Diminu- 


tion and Loſs of the Revenue and Ruin of fair Traders; and that, by | 


Reaſon of the ſaid Veſſels ſo hoveripg, frequent Opportunities are found 
. | Bo de | fer 
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Smuggling. 
for cartyiig az the chindetine Tralle of Exporting Wool, and. ocher 
| - ſtaple Commoditles .b e to be exported, it ig 
* Page 544 denacted, That whete Any Ship or Veſſel of che Burthen of fifty Tons 


of under, laden With cuſtomable 1 ehe fab he found 


 ®/other Pot of this Kitigdor 


4+ hovering upbn the Coaſts, of this Kingdom, within the Limits of any 
++ Port, and n6t biota on her nrg to foreign Parts, ar to ſome 
t t of this Kingdom, Wind and Weather percnitting, it hall 
« he lawful,” for any Officer of his | zjeſty's Cuſtoms .t0+go., on, Board 
« every ſuch Ship or Veſſel, and to take an Account of the Lading, and 


« demand and take Security from the Maſter, or other Perſon havin 


the Charge of ſuch-Ship-or Veſſel, by nis Bond to be entered into te 


_ & exceeding twenty ny +: then, and in either of 


with Brandy, 
to hover with 
in two 
Leagues of 
the Shore. 


* his Majeſty. his Heirs and Succeſſors, in ſuch Sum as ſhall be Treble 
the Value of the foreign {yds Ken PB oards, with" Condition that 
e ſuch Ship br Veſſel, as ſoon às Wind and eather and the State and 
Condition of ſuch Ship or. Veſſel deth permit, (Mall proceed fegolarly 
* on her Voz age, and land inch e Goods at ſome foreign Pert or 
& Ph; 480 if ſuch Mäſter, of other Perſon having the Charge of fuch 


permit, unleſs ſuffered to make a longer Stay by the Collector, or other 
„ principal Officer of the Port where ſuch ie Veſſel ſhall be, not 
the 


foreign Goods fo 6n Board ſhall ad may by any Officer of the Col 


« are found on Board fuch Ship or Veſſel, the ſame are hereby declared 


6. By par. 11. So much of this Statute, as relates to the hovering of 
Ships or Veſſels of fifty Tons or under, was. to have Continuance for 
three Years from the Twenty fifth Day of March one thouſand ſeven hun- 
dred and nineteen, and from thence to the End of the then next Seſſion 


of Parliament, and no longer. 


c. 86. is continued to the Tn und Day of September one thouſand 
ſeven hundred and eighty. ; 
next Seſſiòn of 'Parlia 


ſels of fifty Tons or under, Which lie hoveting on the Coaſt within the 


Limits of 'the'Potts bf this Kingdom, and whereas ſuch Ships or Veſſcls, 


in order to elude that Law, do lie at Anchor or hover on the Coaſt as 
near the ſaid Limits as may be, it is enacted, That. if any Ship or Veſ- 
46 ſel, of the Burthen of fifty Tons or under, being in Part or fully laden 
« with Brandy, ſhall be found at Anchor, or hovering, within two 


Leagues of the Shore, and not proceeding:on her Voyage, Wind and 
Weather permitting, it ſhall and may be lawful to and for the Com- 
* mander of any of his Majeſty's Ships of War, Ftigates or armed Sloops, 
appointed for the Guard of the Coaſts, or to and for the Commander 


Ship or Veſſel, to eme 120 oͤrt; and it is hereby declared, that ſuch 


« of any Yacht, Satack, Sloop or other Boat, ich the Service of his Ma- 
« jeſty's Ciſtoins, or do and for. any Officer of ibis Majeſty's Cuſtoms, 
< to .compel the Maſter, ther Perſon, having the Charge of ſueh 


"Wl Maſter, 


* 


Sagte 


&« Maſter or other Perſon as aforeſaid, as likewiſe ſuch Ship or Veſſel, 
«and theBrandy wherewith ſuch Ship or Veſſel is laden in Part or in 

“Whole, ſhall be ſubject to che ſame Rules, Regulations, Penalties and 

« Forfeitures, as ſuch. Cargoes, Ships or Veſſels, and the Maſters or 

te others taking Charge thereof, which hover within the Limits of any 

« Port of this Kingdom, are by the ſaid Act ſubject unto.?! 8 
9. „By par. 33. it is enacted, That for the preventing of Diſputès, Page 545 

« which may ariſe concerning the Admeaſurement of Ships hovering on The Rule for 

te the Coaſt, the following Rule ſhall be obſerved therein, that is to fay, e 

e take the Length of the Keel within Board ſo much as ſhe treads on f Ship, ko: 

« the Ground, and the Breadth within Board by the Midſhip Beam vering on. the 

« from Plank to Plank, and Half the Breadth for the Depth, then mul- Cot. 

e tiply the Length by the Breadth, and that Product by the Depth, 

<« and divide the Whole by Ninety-four, and the Quotient ſhall 


AR nnd af belt end 


3 [a a 4 


ive 
« the true Contents of the Tonnage; according to which Rule the 
« Tonnage of all ſuch Ships or Veſſels ſtrall be meaſured and afcertain= n: 
« ed, any Law, Cuſtom or Uſage to the contrary in any wife notwith- -- 
GJJy0 PIES ot CLOUT I GT ps 46-21 
10. By 9 G. 2. c. 35 par. 23. After reciting, that foreign Goods are No foreign 
frequently taken out of Ships at Sea, without the Limits of any Port, Goods to be 
with Intent to be fraudulently landed in this Kingdom, it is eflacted, taken in * 
« That if any foreign Goods ſhall, by any Ship, Boat or Veſſel whatſoever, Sh; 5 nen 
6e be taken in at Sea, or put out of any Ship or Veffel whatſoever, within four Leagues 
<« the Diſtance of four Leagues from any of the Coaſts of this Kings of the Coaſts, 
« dom, whether the fame be within or without the Limits of any of * | 
Ports thereof, without Payment of the Cuftoms or other Duties pay; 
able for the ſame, unleſs in Caſe of Neceſſity, or for ſome other law- . 
e ful Reaſon, of which the Mafter or other Perſon taving Charge of 
« ſuch Ship, Veſſel or Boat, fo taking in the fame, ſhalt give immediate 
«© Notice to, and make Proof before the chief Officer of the Cuſtoms 
of the firſt Port of this Kingdom where he ſhall arrive, ſuch Goods 
mall be forfeited; and the Maſter, or other Perfon having Charge of 
c ſuch Ship, Veſſel or Boat, fo taking in the fame, and all Perfons, who 
« ſhall be aiding, aſlifting or otherwife concerned in the unſhipping or 
te receiving the faid Goods, ſhall forfeit treble the Value thereof; and 
te the Ships, Boats and Veſſels, into which the ſaid Goods ſhall be taken 
&« ſhall be forfeited, any Ship, Boat or Veſſel, fo to be forfeited not ex- 
„ ceeding the Burthen of One Hundred Tons; and the Maſter, Purſer 
« or other Perſon having Charge of ſuch Ship or Veſſel, out of which 
& ſuch Goods ſhall be taken, unleſs in Caſe of Necefficy, or for other 
« lawful Reaſon, of which Notice ſhall be given and Proof made as 
« aforeſaid, ſhall alſo forfeit treble the Value of the Goods fo unſhipped.” 
11. By the 5 G. 1. c. II. par. 3. it is enacted, * That in caſe any foreigo No foreign 
“ Goods, Wares or Merchandize, ſhall by any Collier, Fifher Boat, or Goods to be 
% other Coaſting Veſſel or Boat, be taken in at Sea, ot out of any Ship taken in at 
or Veſſel whatſoever, in order to be landed or put into any other Ship, _ 2 af . 
 « Veſſel or Boat, within the Limits of any Port, without Payment of the N 3 
Cuſtoms and other Duties payable for the ſame, fuch Goods, Wares 
and Merchandizes ſhall be forfeited ; and the Maſter of ſuch Collier, 
“ Fiſher Boat, or other Coaſting Veſſel or Boar, hall forfeit treble the 
“ Value of ſuch Goods, unlels in Caſe of Neceſſity, of which ſuch Maſe 
| © ter ſhall immediately give Notice to, and make Proof before the chief 
Officers of the Cuſtoms of the firſt Port of this Kingdom where he ſhall 
arrive; and the Maſter, Purſer, or other Perſon taking Charge of ſuch *' 
« Ship or Veſſel, out of which ſuch Goods ſhall be taken at Sea, unleſs 
jn Caſe of Neceſlity as aforeſzid, ſhall forfeit treble the Value of ſuch 
5 ro er yr St 
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12. By par. 11. ſo much of this Statute, as relates to the taking in of 
| | Foreign Goods at Sea, was to have Continuance for Three Years from the 
| Twenty-fifth Day of March One Thouſand Seven Hundred and Nineteen, 
| and from thence to the End of the then next Seſſion of Parliament, and 
.no longer. 5 190 ER TE 1 
"I 3. But it has been from Time to Time continued, and by the 14 G. 3. 

c. 86. is continued to the Twenty-ninth Day of September One Thouſand 


Seven Hundred and Eighty- one, and from thence to the End of the then 
next Seſſion of Parliament. Y ST 3 > 


. 6 2. In the Shipping or Unſhipping of Goods at any Port, Member 
88 or Wharf, not lawfully appointed for ſuch Purpoſes, 


Goods tobe 14. Heretofore Goods could only be ſhipped and unſhipped in the great 
ſhipped and Ports, for by 4 H. 4. c. 20. it is enacted, That all Manner of Merchan- 
unſhipped « gjze entering into the Realm of England, or going out of the ſame 
ny P _ &« ſhall be charged and diſcharged in the great Ports of the Sea, and no 
5 « jn Creeks or ſmall Arrivals, upon Pain to forfeit all the Merchandize ſo 
te charged or diſcharged to our Lord the King; except Veſſels arriving in 
tc ſuch little Creeks and Argyals, by Coercion of Tempeſt of the Sea.” 
16. The great Ports of England, which'are at other Times called the 
ancient or Head Ports, are London, Ipſwich, Yarmouth, Lynn, Boſton, Hull, 
Newcaſtle, Berwick, Carliſle, Cheſter, Milford, Cardiff, Glouceſter, Briſtol, 
Bridgwater, Plymouth, Exeter, Poole, Southampton, Chic beſter and Sandwich. 
Other Ports, 16. But by the 13 & 14 Car. 2. c. 11. par. 14. after reciting, that where. 
Members and as, by an Act of Parliament of the firſt Year of Queen Elizabeth, it is or- 
Wharfs may dained, that no Goods ſhall be ſhipped on board or diſcharged from any 
be 3 Ship or Veſſel, but from or upon ſome ſuch open Place, Key or Wharf, 
” ; 8 except the Port of Hull, as her Highneſs her Heirs and Succeſſors ſhould 
therefore appoint, by Virtue of her Highneſs's Commiſſion, within the 
Port of London, and in all Ports, Creeks, Havens and Roads ; and 
whereas, notwithſtanding the ſaid Act, there are ſome Ports, Creeks and 
Places, where Cuſtomers, Collectors, Comptrollers and Searchers, and 
their Servants, had then Time out of Mind been reſident, to which no 
ſuch Commiſſions were ſent, nor any Place, Key or Wharf appointed as 
by the ſaid Act is directed; and whereas alſo ſince that Time, by reaſon 
of the Alteration of Rivers, Streams, Channels and Sands, ſome Places 
then appointed are become unfit, and others more convenient for the diſ- 
charging and ſhipping of Goods, Wares and Merchandize; it is enacted, 
« That the King's Majeſty may from Time to Time, by his Highneſs's 
« Commiſſion or Commiſſions out of his Court of Exchequer, appoint 
« all ſuch further Places, Ports, Members and Creeks, except the 
« Town of Hull, as ſhall be lawful for the landing and diſcharging, lading 
&« or ſhipping, of any Goods, within the Kingdom of England, Dominion 
« of Wales or Town of Berwick upon Tweed, and to what ancient and 
« head Ports reſpectively ſuch Places, Members and Creeks, ſhall ap- 
« nertain ; and where any ſuch Member, Place or Creek ſhall ſo as afore- 
« {aid be appointed, the Cuſtomer, Collector, Comptroller and Searcher, 
„ of the head Port ſhall, by themſelves or their ſufficient Deputy or 
e Deputies, Servant or Servants, reſide and inhabit for the entering, 
clearing and paſling Shipping, and diſcharging of Ships, Goods and 
« Merchandize : And, by Virtue of the aforeſaid Commiſſion or Com- 
4 miſſions, may likewiſe ſet down and appoint the Extents and Limits of 
* every Port, Haven or Creek, within his Majeſty's Kingdom of Eng- 
e land, Dominion of Wales and Town of Berwick, whereby the Extents, 
Limits and Privileges of every Port, Haven or Creek may be aſcer- 


s tained 


te M2 A A n W —_— RY 13 2 
. 6 


Smuggling. 


«tained and known; and it ſhall not be lawful for any Perſon whatſo- | 
ever to lade or put, or te cauſe to be laden or put from any Key, a 
Wharf or other Place on the Land, into any Ship, Veſſel, Lighter, | | 
Boat or Bottom, any Goods, Wares or Merchandize whatſoever, Fiſh Pa 
taken by his Majeſty's Subjects, Sea Coal, Stone and Beſtials, only ex- Mes 
. <« cepted, to be tranſported into any Place of the Parts beyond the Seas, 
gor carried by Land into the Realm of Scotland; or to diſcharge or 
« lay on Land, or to cauſe to be diſcharged or laid on Land, out of any 
“ Boat, Lighter, Ship, Veſſel or Bottom, being not in Leak or Wreck, 3 | 
«*zny Goods, Wares or Merchandize whatſoever, Fiſh taken by his Page 547 
« Majeſty's Subjects, Beſtials and Salt, only excepted, to be brought 
« from any of the Parts beyond the Sea, or by Land from the Realm of 
% Scotland, but only upon ſuch open Place, Key or Wharf, as his Ma- 
« jeſty ſhall from Time to Time, by Virtue of ſuch Commiſſion or Com- 
4 miſſions as aforeſaid, appoint in the Port of London and the Members 
« and Liberties thereof, or in any other Port, Place, Member or Creek, 
* within the Kingdom of England, Dominion of Wales, and Town and 
% Port of Berwick, without ſpecial Suffrance and Leave firſt had from 
„ the Commiſſioners and Officers of his Majefty's Cuſtoms, upon the 
Penalty of the Forfeiture of all ſuch Goods, Wares and Merchandize.“ 
17. By 6 Ann. c. 28. par. 18. it is enacted, That for the better and New Ports, 
&« more effectual aſcertaining the Ports, Members, Creeks and Havens, in Members and 
* Scotland, where Goods have been or may be exported and imported, and Wharfs * 
« the ſeveral Keys, Wharfs and other Places, where the ſame may be br on" 
put on board any Veſſel for Tranſportation, or be unladen upon Im- 1 
« portation, the Queen's Majeſty her Heirs and Succeſſors ſhall and may | 
66 = Time to Time, by Commiſſion or Commiſſions out of the Court 1 
„ of Exchequer in Scotland, appoint all ſuch further Places, Ports, 
« Members and Creeks, in Scotland, as ſhall be lawful for the landing 
« and diſcharging, lading or ſhipping, of any Goods, Wares or Merchan- 
&« dizes, in Scotland, and to what ancient and head Ports reſpectively 
&« ſuch Places, Members and Creeks, ſhall reſpectively appertain; after 
which Appointment ſo made, the Ports, Members and Creeks, fo ap- 
« pointed, ſhall be ſubje& to and under ſuch Regulations, as the like 
„ Ports, Members and Creeks, appointed in England for Exportation or 
% Importation there, are or ought to be by the Laws of England.” 
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18. By the 13 C14 C. 2.c. 11. par. 2. it is enacted, That no Ship or ,, Entry to 
« Veſſel, arriving from the Parts beyond the Seas, ſhall be above three be made of 
4 Days in coming from Graveſend to the Place of her Diſcharge in the Ri- the Cargoe of 
« yer of Thames, without touching or ſtaying at any Wharf, Key or Place, * Shir yy 
« adjoining to either Shore between Graveſend and Chefters Key, unleſs . 
« apparently hindered by contrary Winds, Draught of Water or other 
« juſt Impediment, to be allowed by ſuch Perſon or Perſons, as are or 
« ſhall be appointed for managing the Cuſtoms, the Collectors inwards, 
4 or other principal Officers of the Cuſtoms; and then or before, the 
« Maſter, or Parker, of ſuch-Ship or Veſſel ſhall make a juſt and true En- 
« try upon Oath, of the Burthen, Contents and Lading, of every ſuch 
« Ship or Veſſel, with the particular Marks, Numbers, Qualities and 
t Contents, of every Parcel of Goods therein laden to the beſt of his 
« Knowledge ; alſo where, and in what Port, ſhe took in her Lading, of 
% hat Country built, how manned, who was Maſter during the Voyage, 
« and who are Owners thereof; and in all Outports or Members, to come 
directly up to the Place of Unlading, as the Condition of the Port 
Wb. , | 5 2 requires 
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An Account 


& Perſon, taking Charge of a Ship or Veſſel of War, wherein any Goods, 


to be given of 
the Goods 
imported in a 


Ship of War. 


—_} 


40 requires and will admit, and make Entries as aforeſaid, upon the Pe- 
ce nalty of the Forfeiture of One Hundred Pounds.” 


19. By par. 3. it is enacted, ** That no Captain, Maſter, Purſer or other 


« Wares or Merchandizes ſhall be brought from the Parts beyond the 
« Seas, or out of the Realm of Scotland, ſhall put on board any Lighter, 
%% Boat or Bottom, or lay on Land, or ſuffer to be put into any Lighter, 
« Boat or Bottom, or to be laid on Land, out of any Ship or Veſſel as 


* aforeſaid, any Goods, Wares or Merchandizes whatſoever, before ſuch 


hy Page 548 


An Officer of 
| one of his 
| Majeſty's 
* | Ships, taking 
| | Goods on 
{ | board, to be 
caſhiered. 


Further Pe- 
nalty on an 
Officer of one 
of his Ma- 
jeſty's Ships 


« Captain, Maſter, Purſer, or other Perſon taking Charge of the Ship or 
« Merchants Goods for that Voyage as aforeſaid, ſhall have ſignified in 
«+*Writing under his Hand, unto the Perſon or Perſons, which are or ſhall 
« be appointed for managing the Cuſtoms, the Cuſtomer, or Collector 
« and Comptroller inwards of the Port where he arriveth, the Names 


« of every Merchant or Lader of any Goods on board the ſaid Ship or 


“ Veſlel, together with the Number and Marks, and the Quantity and 
« Quality of every Parcel of Goods to the belt of his Knowledge, and 
& ſhall have anſwered upon his corporal Oath to ſuch Queſtions concern- 


ing ſuch Goods, as ſhall be publickly adminiſtered to him in the open 


“ Cuſtom-houſe, by ſuch Perſon or Perſons, which are or ſhall be ap- 
% pointed for the managing of the Cuſtoms, Cuſtomer or Collector and 
“ Comptroller, or their Deputies, and ſhall be liable to all Searches and 
de other Rules, which Merchant Ships are ſubject unto by the Uſage of 
e his Majeſty's Cuſtom-houſe, Victualling Bills and entering excepted, 
« upon Pain to forfeit One Hundred Pounds.” 3 7 

20. The Proviſions made by this Clauſe are now at End; it havin 
% been enacted by the 22 C. 2. c. 33. par. 2. Art. 18, „That if any 
“Captain, Commander or other Officer, of any of his Majeſty's Ships or 


o 


<< Veſſels ſhall receive on board, or permit to be received on board, ſuch 
« Ship or Veſſel any Goods or Merchandize other than for the ſole Uſe 
« of the Ship or Veſſel, except Gold, Silver or Jewels, and except the 
« Goods and Merchandizes belonging to any Merchant, or other Ship or 
« Veſſel, which may be ſhipwrecked, or in imminent Danger of being 
ce ſhipwrecked, either on the high Seas, or in any Creek, Port or Har- 
% bour, in order to the preſerving them for their proper Owners, and 
<« except ſuch Goods or Merchandizes, as he ſhall at any Time be or- 
<« dered to take and receive on board, by Order of the Lord High Ad- 
« miral of Great Britain, or the Commiſſioners for executing the Office of 
% Lord High Admiral, for the Time being, every Perſon ſo offending, 
« being convicted thereof by the Sentence of a Court Martial, ſhall be 
e caſhicred, and be for ever afterwards rendered incapable, to ſerve in 
% any Place or Office in the Naval Service of his Majeſty, his Heirs and 
„ Succeſſors.“ ä | | 

21. And by par. 24. after reciting, that by an Act for the more effectual 
ſuppreſſing of Piracy it is amongſt other Things enacted, that the Cap- 
tain, Commander or other Officer, of the ſaid Ship or Veſſel of War, and 
all and every the Owners and Proprietors of ſuch Goods and Merchandizes, 


taking Goods put on board ſuch Ship or Veſſel of War as aforeſaid, ſhall loſe, forfeit and 


on board. 


ay, the Value of all and every ſuch Goods and Merchandizcs fo put on 
board as aforeſaid, it is enacted, That if any Captain, Commander or 
&« other Officer, of any of his Majeſty's Ships or Veſſels ſhall receive on 
e board, or permit or ſuffer to be received on board, ſuch Ship or Veſſel 
«any Goods or Merchandizes, contrary to the true Intent and Meaning 
« of the eighteenth Article in this Act before mentioned, and hereby 
« enacted, every. ſuch Captain, Commander, or other Officer, ſhall for 
„ every ſuch Offence, over and above any Puniſhment inflicted by this 
4 Act, forfeit and pay the Value of all and every ſuch Goods and Mer- 
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** chandizes, 
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« chandizes, ſo received, or permitted or ſuffered to be received, on board 
«K as aforeſaid, or the Sum of Five Hundred Pounds of lawful Money of 
** Great Britain, at the Election of the Informer or Perſon who ſhall 
«ſue for the ſaqie, to that ng more' than one of theſe Penalties or For- 
„ feitures ſhall be ſued for or recovered, by Virtue of this and the ſaid in 

Patt recited Act, or either of them, againſt the ſame Perſon, for one and 
«the fame Offence. BE ny On IIS WL On ge a Ny pon 
21. By 13& 14C. 2. c. 11. par. 22. it is enacted. That no Ship, Veſ- No Goods to 
«ſet or Boat, appointed and employed ordinarily for the Carriage of Let be imported 
'« ters and Pacquers, ſhall, unleſs it be in ſuch Caſes as ſhall be allowed hy 2 Fol 
«the Perſon or Perſons, which are or ſhall be appointed to manage his 1 | 
« Majeſty's Cuſtoms, Cuſtomer, or Collector and Comptroller, import : 
«any Goods and 'Merchandizes from the Parts beyond the Seas, upon | 
« the Penalty of che Forfeiture of One Hundred Pounds, to be paid by 
« the Maſter of the ſaid Veſſel or Boat with the Loſs of his Place; and Pa 
all Goods and Merchandizes, that ſhall be found on board any ſuch * Page 349 
Ship, Veſſel or other Boat, ſhall, be forfeited. ? A 
22. By par. 4. it is enacted, That the Perſon or Perſons, which are Officers may 
r ſhall de appoibied for managing the Cuſtoms, and the Officers of the 89 on Board 
«« 'Cuftdms and their Deputies, re hereby authorized and enabled to go 4 
&« and enter. on board any Ship or Veſſel, as well Ships of War as Mer- and Aue 
«chant Ships, ihwards bound, and from thence to bring on Shore into there till ſhe 
_ <« his Majeſty's Storchouſe all ſmall Parcels of fine Goods or other is cleared. 

« Goods, which mall be found in Cabbins, Cheſts, Trunks or other Packege of | 
« ſmall Package, or in any grivate'or ſecret Place, in or out of the Hold be ale. 
« of the Ship or. Veſſel, which may occaſion a juſt Suſpicion that tex 
« were intended to be fraudulently cartied away, and all other Sorts of 
Goods whatfoeyer, for which the Duties of Tonnage or Poundage 
« ere not paid, or compounded for, within twenty Days aſter the firſt 
« Entry of the Ship, to be put and remain in the Storehouſe aforeſaid, 
« until his. Majeſty's Duties thereupon be juſtly ſatisfied, unleſs the 
« Perſon or Ferſons, which are or ſhall be appointed for managing 
ee the Cuſtoms, and Officers of the Cuſtoms, ſhall ſee juſt Cauſe to allow 
« alonger Time; and that the ſaid Perſon or Perſons, which are or ſhall 
„be appointed for the managing of the Cuſtoms, and the Officers of 
the d uſtoms and their Deputies, may freely ſtay and remain on board, 
4% until all the Goods are delivered and diſcharged out of the ſaid Ship 
« or Veſſel; and if any Maſter, Purſer, Boatſwain, or other taking 
„Charge of any Ship or Veſſel, or any other Perſon whatſoever ſhall 
« ſuffer any Truſs, Bale, Pack, Fardel, Caſk or other Package, to be 
« opened on. board the ſaid Ship or Veſſel and the Goods therein to be 
«* 'embezzled, carried away or put into any other Form or Package, 
& after the Ship comes into the Port of her Diſcharge, in every ſuch Caſe ES 
« the ſaid Maſter, Purſer, Boatſwain, or other Perſon, ſhall forfeit the , 
Sum of One Hundred Pounds. 4 1 , 


* 


223. This Act could only extend to the Duties of Tonnage and Poundage 4 W. & M. 
impoſed by 12 C. 2. c. 4. and ſuch other Duties as were payable at c. 5. ſ. 4. 
the Time it was made; but it may once for all be obſerved, that in every 9 3 55 * 
ſubſequent Act of Parliament, made for impoſing a further Duty of F 5 
Tonnage or Poundage in general, or a further Duty upon any particular c, iz, 
Sort of Merchandize, it is conſtantly provided, that all the Clauſes, 21 G. 2. e. 2. 
Powers, Directions, Penalties, Forfeitures, Matters and Things whar- . 3. and di- 
focver, contained in any Law or Statute then in Force, for the raiſing, * 8 
levying, ſecuring, collecting, anſwering and paying, the former Duties, * 
ſhall be applied, practiſed and put in Execurion, for raiſing, levying. 
; ſecuring, collecting, anſwering and paying the Doty by ſuch Act granted, | 
as fully and effectually, and to all Intents and Purpoſes, as if alf and every * + 
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the faid Clauſes,. Powers, Direfion | Penalties . F [Forf ritures, ere 
articuiarly 1 9 and again en. a in «he Bog f ſuch, "Aa Ard 


No Goods to the 52. c. ar. N is edi 1 8 n 
be unthipped, c Fodor Mere lerch a 15 be bis brought from He” Py een — 
till the Duties at Seas, into any rt, Place, or Creek, of this 1 m of. Fiber, ro 
Es 0 *Dominfons, and be unſhipped to be la wad. | 
dy, Cuſtoms and other Duties, due or 8 be 15. 
ag paid, or awfully rendered t to, the Collector a far fo 19D * 
ba * «© . ach, nor agreed with for the ame in the Cuſtom- -hovulſe; accordi 
e che true Thtent and Meaning of this Aft, the aid Hogan, and Mer 
be” chandizes 19 0775 ſhalt de farfeite cite 1 wi 
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be unihipped, Goods or 215 handize ſhall de a gen, or taken, Foe an 58 ofa 

without a « Ship or Veſſel,” coming in and arriving from * N to 2 

N „Bark, Ho) Lighter, irge, Boar or W erty, Without a axrant 

3 Officer, 00 * the Nett of one of, more e Officers, of the. Cuſtoms, ſuc ch. Bark, 
cc 


a. 


bter,, Apa Boat or "Wh ery, "ſhall be be, forteiied, ay” the 
Me” Pa 1 Boatf ſwain, or other Mariner * Hy nwatd 
WM 7255 82 50 "and 4 e de all el c the ie a e 
A I oods Hipped ds f 1 hag 5 
# O | * 26. By the 8 8 Anne, "op ar. 7» it is 'enated, ct Töbet. 72 any 
11. 856 * Sort of Good 8 wh e Hoke the — 7 nt of 1 Duties, ſhall, be 
and the treble “% unſhippe q. with 157 on to Fl, on La the Cuſtoms and other 
Value thereof « Darts not being fi paid or ſecured, er f [a prohibited: Goods 
forfeixed, for « whatſoever ſhall be imported i into any Part of Great. Britain, then, not 
: — 40 « only the ſaid uncuſtomed add prohibited Goods ſhall be 18 7 but 
or prohibited ** alſo the Perſons, who ſhall be aſliſting or otherwiſe ee: ed in 1 — 5 * 
Goods. 4 Pippin the faid uncuſtomed or e Goods, II forfeit tr 
* the Value thereof, together wi rh, the Veſſels, .and; B bats wade he of 
" for landing the aforeſaid Goods.“ 2 
No Goods to : : By the 13 t& 14 C. 2. if. 11. par. * it is calcd, «Th, tif any | 
be landed <> Wikartinger © or Keeper of any Wharf, Crane or Key, Rik 1355 
but in the Fre. & vants, or any of them, ſhall take up or lan or Kknowingl y ſy 
_— _ s be taken up or landed, at any of their faid Wharfs, Cranes or e 
A the kes © dy Goods, Warts or Merchandizes, prohit Wed, „or whereof, any 
appointed. «Cuſtom, Subſidy | or other Durties,, are due an payable, ha the 
| & Preſence of Toine of the Of cers, of the Cuſtoms, 1, 4A appointed, 
4c or at the Hours and Tigſes not app ointed by Law, except in. the Port 
« of Hull, as in the Statute of the ſt Tear of Queen lizabeth-Chap- 
e ter the * Eleventh. is, excepted, all and every ſuch harfinger. . 
Keeper of ſuch Wharf, Crane or Key, ſhall forfeit the Sura, of One 
„Hundred Pounds.“ 
At what 28. By 1 Eliz. c. 11. par. 2. it is enactedd, « That i it ſhall not be "oY 
Hours of the « fy], for any Perſon or Pcrſons ble to take up Liſcharge and lay 
Day Ar « on Land, or cauſe qr-procure.to be taken up or di charged ,Out of any 
ap 1% +6 « Lighter, Ship, Crayer, Veſſel or Bottom, not being jn a Leak or 
e Wfeck, and laid upon, Land, A W Goods,” W. ares or Merchandizes 
" "whatſoever, Fiſh taken by any of your Higt hneſs's Subjects and Salt 
6.08 2 excepted, to be brought N any the e Parts beyond, the Seas or 
7 ih Realm of Statland, but only in the Day Light, that is to ſay, from 
zntil the” laſt of September, hetwixt Sun-riſi ag and 
cl Son ulng, and from the. laſt of September uc the 555 Day ef 
March, Au the Hours of Seven in the, M ing and Four in the 
” * Afternoon, vpo ain of Forfeiture of all W e Wares and 
« Merchandizes.“ | 
All Goods to 29, By the 13 "= 14 0 2. c. 11547 2151 it is "enatted, That all fo- 
be meaſured, © * reign Goods or M. erchandizes, which by the e or Perſons, which 
| 4 4 are 
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« arg ot-ſhaſl be 4 pointed! fot managing the Cuſtoms, and the cuſtom. lghed and 
er, Cohector and Comptietfer, tha eben ited to be landed and nombered, 8s 


EE 


1 
„taken up by Bills at Sight, or Bills at View or Sufferance, ſhall be ſoon a, 
« landed at the moſt convenient Keys or Wharfs, where the ſaid Perſon *2** 
or Perſons, Cuſtgn A Fore and Co llex, ſhall appoint, 

and not Are e in his Majeſty's Storehouſe, he 
Electiog af the ſaid Þ Nee Ferſoqs and. Officers, ſhall be meaſured, 


lo 
»by. and in 


* weighed and pumber ad | 17205 ſence of the Officers o be 
e thercunto a appoined > which ſaid Officers, ſa. appointed 
„hall perfect, the ntry, and chereunto ſubſcribe. their Names, and 

* every reſpective Entry, ſo perfected, 10 e Perſons or Of. 
ye ticers aforeſaid. without reaſonable Cauſe to be allowed by the faid b 
e *Perſon, or Perſons, or Officers, or in Default thereof hall forfeit the 

30. By per. 5, it is enacted, . That if, after the clearing of any Ship The Penalty, 
< or Veſſel by the Perſon or kern 975 are or ſhall be appointed for where Good 
«. managing the Cuſtoms or any their Deputies, and diſcharging the — are 
« Warchaen or Tideſmen from attending thereon, there ſhall be found Shin. 
on board ſuch, Ship or Veſſel any Goods, Wares or Merchandizes, cleared. 

« weich have been concealed from the Knowledge of the ſaid Perſop or 


31. By the 5G. 1. c. 11. par. 4. after reciring, that in Ships from Goods not re- 


& 211 Goods not reported, and found after clearing the Ship by the pro- 
«per, Oficer or Officers of the Cuſtoms, ſhall be liable to Forfeiture.” 
ch 7. y Par A 0 moch « 4 this St ute, as relates to Goods not re- 
orted and found. frer, clearing the Ship, was to have Continuance for 
PAD ears from the Twenty-fifth Day of March One' Thouſand Seven 


t 4 1 1 


We Ka Sin ter the Maſ- 
Linings and falſe Knees, or in concealed Lockers, or in the, Ballaſt, or Repott 
forfeited, and 


nne 


Cuſtoms, it is enacted,“ That all Goods, which ſhall he found concealed thereof. 


* 


- © 4 . 


« Officer or Officers of the Cuſtoms ;, and the Maſter, Purſer or other 
« Perſon having the Charge or Command of ſuch Ship or Veſſel, in caſe 
| | | | OS” 


ein the ſaid Report, ſhall and may be ſeized and proſecuted by any de 


Smuggling. 


* jt can be made appear, that he was any ways conoting or privy 
«to ſuch Fraud or Cor nt, ſhall. forfeit treble the Value of the 
« Goods fo un. „Vas ell bo %% Ie LHR „ ao 
200 D122 bit oi . 009 ROAF' 
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No Emltib 35. By the 13 U 14 C. 2. c. 11, ar. 3. it is enacted, . That no Captain 

Goods to be - © Matter, Purker, or any other Perſbn, : og Chergy of any Ship 4 vel. 

ſhippes, till 4 ſeſ, bound for the Parts beybndł tlie Seas or into the Kingdom of Scor- 

2 ang“ land, whether the ſame Ship ot Veſſel ſhall have Commiſſion from, or 

an Entry to belong unto, the King's ng os. that now is, his Heirs or Succeſſors, 

de made of © or ſhall belong to, or have Commiſſion from, any foreign Prince or 

all Goods put & State, or otherwiſe, ſhall take in, or ſuffer to be taken into, or laden 

yy _ * aboard ſuch Ship or Veſſel any Ergly/b Goods, Wares or Merchandize, 

bond. © to beexported into the Parts beyond the Sea, or into the Kingdom of 

3 4 Scotland, until ſuch Captain, Maſter, Purſer, or other Perſon, ſhall 

have entered ſuch Ship or Veſſel in the Book of rhe Commiſſioners, 

Cuſtomer, or Collector and Comptroller outwards of ſuch Port, where 

ee he ſhall load or take in Goods, together with the Name of ſuch Cap- 

« tain or Maſter, the Burthen of och Ship or Veſſel, the Number of 

« Guns and Ammunition ſhe'carries, and to what Port or Place ſhe in- 

« tends to paſs or ſail; and, before he or they ſhall depart, with his or 

© their Ship or Veſſel, out of ſuch Port br Place, ſhall bring and de- 

« liver, unto the Perſon or Perſons, which are or ſhall be appointed for 

*Page 552 © managing the Cuſtoms, the Cuſtomer, or Collector and Comptroller 

| 4 of ſuch Port or Place, a Content in Writing, under his or their Hands, 

+: « of the Names of every Merchant and other Perfon or Perſons,” that 

« ſhall have laden, or put on board, any ſuch Ship or Veſſel any Goods 

« or Merchandize, together with the Marks and Numbers of ſuch Goods 

« and Merchandize, and ſhall likewiſe publickly in the open Cuſtom- 

* houſe, upon his corporal Oath to the beſt of his Knowledge, have an- 

« ſwered: to ſuch Queſtion or Queſtions, as ſhall be demanded of him 

« by the ſaid Perſon or Perſons, which are or ſhall be appointed for ma- 

te naging the Cuſtoms, the Cuſtomer, or Collector and Comprroller or 

« their Deputies, concerning ſuch Goods and Merchandize as ſhall be 

« aboard ſuch Ship or Veſſe}, upon Pain of Forfeiture of One Hundred 

r 353 | _ 

Ants 548. 36. The Proviſions in this Clauſe, as to Officers of Ships or Veſſels 

belonging to his Majeſty, are now at an End; for, as has been already 

ſhewn, all ſuch Officers are abſolutely prohibited ſrom taking any Goods 

or Merchandize, except Gold, Silver and Jewels, on Board for Ex- 

portation. „ eel 1 ee e e ee 

No Goods to „By the 13 C 14 C. 2. c. 11. par. 22. it is enacted, * That no 
No Goods to 37. By the 13 & 14 C. 2. 4. 11. por, 2a. 

err; © Ship, Veſſel or Boat, appointed and ordinarily employed for the Car- 

8 &« riage of Letters and Pacquets, ſhall, unleſs it be in ſuch Caſes as ſhall 

:arry Letter: be allowed by the Perſon or Perfons, which are or ſhall be appointed 

and Paequets. + for the managing of the Cuſtoms, the Cuſtomer, or Collector and 

ge « Comptroller, export any Goods or Merchandize into the Parts beyond. 

« the Seas, opon the Penalty of the Forfeiture of One Hundred Pounds, 

<« to be paid by the Maſter of the ſaid Veſſel or Boat with the Loſs of 

« his Place; and all Goods and Merchandize, that ſhall' be found on 

« Board any ſuch Ship, Veſſel} or Boat, ſhall be forfeited.” | 

Officers my 39. By par. 4. The Perſon or Perſons, which are or (hall be appointed 

ſearch Ships © for the managing the Cuſtoms, and the Officers of his Majefty's Cuſ- 

daun « toms and their Deputies, are authorized and enabled, to go and enter 

9 8 on Board any Ship or Veſſel outwards bound, as well Ships of War as 


£ 


Smuggling. 


Merchant Ships, and from thence to bring on Shore all Goods pto· 


& hibited or uncuſtomed, except Jewels,” ry 5 
3 By the 1 Eliz. c. 1 1. par. 2. it is enacted, © That it ſhall not be At what 
* lawful for any Perſon or Perſons whatſoever, to lade or put, or cauſe, Hours of the 
„to be laden or put, off from any Wharf, Key or other Place on the Pay Goods 
Land, into any Ship, Veſſel, Crayer, Lighter or Bottom, any Goods, wry Rood 1 
« Wares or Merchandizes whatſoever, Fiſn taken by your Highneſs's a Ship. 
« Subjects only excepted, to be tranſported into any Place of the Parts 
beyond the Seas, or into the Realm of Scotland, but only in the Day 
« Light, that is to ſay, from the firſt of March until the laſt of Septem- 
« ber, between Sun, riſing and Sun-ſetting, and from the laſt of Septem- 
« ber until the firſt of March, between the Hours of ſeven in the Morn- 
ing and four in the Afternoon, upon Pain of Forfeiture of all ſuch 
« (30008, arcs. and Wien r ot oe | 
40. By the 13 & 14 C. 2. c. 114 par. 5. it is enacted, “ That if any No Goods to 
« Wharfinger or Keeper of any Wharf, Crane or Key, or their Servants, be carried 
&* or any, of them, ſhall ſhip off or ſuffer to pe Water-born, at or from ng ye engl 
ee any of their Wharfs, Cranes or Keys, any Goods, Wares or Mer- Preſence of 
& chandizes prohibited, or whereof any Cuſtom, Subſidy or other Du- an Officer, 
<« ties are due and payable, without the Preſence of ſome of the Officers and at the 
e of the Cuſtoms thereunto appointed, or at Hours and Times not ap- M99" — l 
« pointed by Law, except in the Port of Hull as in the Statute of the e 
firſt Year of Queen Elizabeth Chapter the Eleventh is excepted, all 
e and every ſueh Wharfinger and Keeper ſhall forfeit the Sum of One 
« Hundred Pounds,” 25 oP ( paint 5 4 1 1 5 
41. By the ſame Par. it is enacted, © That if any Goods or Mer- Page 553 
<«. chandize ſhall be laden or taken from the Shore, into any Bark, Hoy, No Goods to 
„Lighter, Barge, Wherry or Boat, to be carried on board any Ship or be ſhipped, 
<« Veſſel, outward bound for the Parts beyond the Seas, without a Warrant without a 
& and the Preſence of one or more Officers of the Cuſtoms, ſuch tk OE 
« Hoy, Lighter, Barge, Wherry or Boar, ſhall be forfeited,” — „ 
432. By the 12 C. 2. c. 4. par. 3. it is enacted, That if any Goods or No Goods to 
„ Merchandize ſhall be ſhipped, or put into any Boat or Veſſel, to the In- be ſhipped till 
&© tent to be carried into the Parts beyond the Seas, the Subſidy, Cuſtom — 
* and other Duties, due or to be due for the ſame, not paid or lawfully 195 : 
e tendered to the Collector thereof or his Deputy, nor agreed with for 
e the ſame in the Cuſtom-houſe, according to the true Intent and 
« Meaning of this Act, all the ſaid Goods and Merchandizes ſhall be 
& forfeited,” “ „ . 3 
43. By the 12G. 1. c. 28. par. 18. After reciting, that great Quantities Goods ſhip- 
of Goods and Merchandizes, on which conſiderable Duties are due and ped without 
payable to his Majeſty, and divers Sorts of Goods prohibited to be ex- Ms 5 
ported, are by evil diſpoſed Perſons frequently ſhipped for Parts beyond : be ſorſeit- 
the Seas, without the Preſence of the proper Officer of the Cuſtoms, to eq, 
the great Prejudice of the Revenue and all fair Traders, it is enacted, 
« That if any ſuch Goods or Merchandizes ſhall be ſhipped for Parts be- 
« yond the Seas, without a Warrant, or without the Preſence of an Officer 
„of the Cuſtoms appointed for that Purpoſe, all ſuch Goods and Mer- 
« chandizes or the Value thereof ſhall be forfeited.” _ | 
44. By the 13 C 14 C. 2. c. 11. par. 9. It is enacted, © That if any The double 
« Goods, Wares or Merchandize, for which the Duties of Subſidy or Value 7 
« Cuſtom are due and payable, ſhall be ſecretly conveyed on Board any owes Logo 
« Ship or Veſſel, before the Cuſtom and Subſidy thereof be duly anſwered A | 
and paid, and ſhall eſcape the Diſcovery thereof by the Officers of the — 
« Cuſtoms or others, and be carried into Parts beyond the Seas, in ſuch 
* Caſe the Owners or Proprietors of ſuch Goods, Wares or Merchandizes, 
«* or other Perſon or Perſons, who ſhall have ſo ſhipped, or cauſed the 
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« (zine to be {6 ſhipped and trat ſported, ſmall forfeit the double Value of 
the Goods, computed according” to the Book of Rates, except for 


„ Coal, which, fo ſecretly exported as aforeſaid, ſhall pay double the 


X * 


« Cuſtom and Duty due and pay able for the ſame.” 


| 5. In coaſting Veſſels. 
45. Coaſting Veſſels, befides being ſubject to ſuch general Rules and 
Regulations as other Ships inward and outward bound are, are likewiſe 
rr , : 7 2 15 10 £ | 
46. By the 13 & 14 C. 2. c. 11. Par. 7. It is enacted, © That if any - 
ET. OT Wares of Merchandizes; ſhall be ſhipped or put on Board, to be 
be carried © carried forth to the open Sea, from any Pert, Creek or Member in the 
coaltwiſe, « Kingdom of England, Dominion of Wales or Town of Berwick, to 
N « be landed at any other Place of this Realm, without a Sufferance or 
* Watrant firſt had and obtained, from the Perſon or Perſons which are 
« or ſhall be appointed for the managing the Cuſtoms and Officers of 

<« the Cuſtoms, all ſuch Wares and Merchandizes ſhall be forfeited;” 


= 47. By the ſame par. It is enacted, That the Maſter of every Ship or 
Im voor ” Veſſel who ſhall lade or take in any Goods, Wares or Merchandizes. 
ried coaſt- © in any Port, Member or Creek, within the Kingdom of England, Do- 


„ at 


wiſe, tobe de minion of Wales or Town of Berwick, to be landed or diſcharged in 


" oh. 


_— - the c Gme other Port, Member or Creek of this Realm, ſhall, before the 
| which they © Ship or Veſſel be removed or carried out of the Port where he ſhall 
are entered. © take in his Lading, take out a Cocquet or Cocquets, and become 

| « bound to the King's Majeſty, with good Security in the Value of the 
« Goods, Wares and Merchandizes aforeſaid, for Delivery and Diſcharge 
« thereof in the Place or Port for which the ſame ſhall be entered, or in 
& ſome other Port or Place within this Realm, and, the Dangers and Ac- 
« cidents of the Seas excepted, to return a Certificate within fix Months 
& after the Date of ſuch Cocquet or Cocquets, under the Hands and Seals 
« of his Majeſty's Officers, ſigned alſo by the Perſon or ſome one of the 
« Petſons, which are or ſhall be appointed for managing the Cuſtoms, or 
« their Deputy or Deputies, in every the reſpective Ports, Members or 
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« Creeks where the ſame ſhall be landed and diſcharged, to his Majeſty's 
« Officers of the Cuſtoms, to whom ſuch Security hath been given as 
<« aforeſaid; that ſuch Goods, Wares and Merchandizes were there landed 
* and diſcharged accordingly, upon the Penalty of the Forfeiture of the 

: Bond and Security aforeſaid. —  _ 

penalty of 48. By par. 8. It is enacted, That if any Officer of any Port, Member 

making a © or Creek, ſhall grant or make any falſe Certificate of any Goods or 

falſe Certifi- „ Merchandizes, which ſhould have been landed out of any Ship or Veſſel, 

_ « ſuch Officer ſhall forfeit the Sum of fifty Pounds, and ſhall moreover 
« Joſe his Employment, and be incapable of ſerving his Majeſty in any 
« Place or Truſt concerning his Cuſtoms.” 

— 28 the ſame par. it is enacted, © That if any Perſon ſhall counterfeit, 

1 12 or falſify, any Cocquet, Certificate or Return, Tranſire, Let - paſs 

—— S Cer. * or any other Cuſtomhouſe Warrant, he ſhall forfeit one hundred 
tifcate. 4 Pounds; and the Cocquet, Certificate or Return, ſhall be invalid and 
| &« of none Effect.“ | 


4 30. By the 9G. 1. 4. 21. par. 8. After reciting, that Frauds are many 
ot wr Bah Times committed, under the Pretence of carrying foreign Goods or Mer- 


Board a coaſt- chandizes coaſtwiſe, by Maſters of coalting Veſſels, Who take in ſuch 
ing Ship, ex- Goods at fome Place other than the Port from whence they are certified, 
cept in the to the Prejudice of the Revenue and the Encouragement of the foul 
| 3 8 Trader, it is enacted, That if any foreign Goods or Merehandizes * | 
tified. —— — | | . 
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& be taken on Board any coaſting Veſſel, in Parts beyond the Sea; or out 
& of any Ship at Sea, or in any Port or Place of this Kingdom, other 
“than the Port or Place from whence ſuch Goods ſhall be certified, the 
tc ſaid Goods and double the Value thereof ſhall'be forfeited, and the 
« Maſter of the faid Veſſel ſhall forfeit the Value of the ſaid Goods.“ 
51. By the 9G. 2. c. 35. par. 29. It is enacted, * That it ſhall and may. Offcers may 
ebe lawful to and for any Officer or Officers of the Cuſtoms, producing ſearch anl. 
« his or their Warrant or Deputation, or Warrants, or Deputations, if ing Veſſel 
“required; to go on Board and enter into any coaſting. Ship or Veſſel, uin gf L 
, which ſhall be within the Limits of any of the Ports of this Kingdom, Port. 
and to rummage and ſearch the Cabbin, and all other Parts of all ſuch! 
& coaſting Ships or Veſſels, for prohibited and uncuſtomed Goods, and 
0 ſuch Officer and Officers is and are hereby authorized and impowered;- 
e to ſtay and remain on Board all ſuch Ships and Veſſels; during the 
% whole Time that the ſame ſhall continue within the Limits of any ſuch 
% Port as aforeſaid; and if any Perſon or Perſons ſhall: obſtruct, oppoſe; 
1 moleſt, lett or hinder, any Officer or Officers of the Cuſtoms; in going 
„ and remaining on Board any ſuch coaſting Ship or Veſſel, or in enter- 
ing and ſearching the Cabbin or any other Part thereof, every ſuch 
« Perſon or Perſons ſhall for every ſuch Offence forfeit the Sum of one 
& hundred Pounds.” | e TE . 

52. By the 8 G. 1. c. 18. pay. 18. After reciting, that foreign Goods are Goods act ta 
frequently taken in at Sea by Maſters of coaſting Veſſels, who privately be landed 
land the ſame, to the Prejudice of the Revenue and the Encouragement in coaſt- 
of the foul Trader, it is enacted, © That if any Goods: brought or coming but ; Rt 
& into any Port within the Kingdom of Great Britain, from any other Preſence of 
« Port within the ſaid Kingdom, by Coaſt Cocquet, Tranſire, Let- an Officer. 
t paſs or Certificate; ſhall be unſhipped; to be landed or put on Shore; 

& before ſuch Cocquet, Tranſire, Let-paſs or. Certificate, ſhall be 

« delivered to the Cuſtomer; or Collector and Comptroller, of the | 
e Port or Place of her Arrival, and Warrant of Sufferance made and * Page 555 
“ given from ſuch Cuſtomer, or Collector and Comptroller, for the land - 
<* ing and diſcharging thereof, the Maſter, Purſer, Boatſwain, or other 
t Mariner taking Charge of ſuch Ship or Veſſel; out of which the Goods. 
&« ſhall be landed or put on Shore, knowing and conſenting thereunto; 
* ſhall forfeit the Value of the Goods ſo unſhipped'; and if any Goods 
e of foreign Growth, Production or Manufacture, coming coaſtwiſe as 
« aforeſaid, ſhall be landed without the Preſence of an cer of the 
“ Cuſtoms, ſuch foreign Goods or the Value thereof ſhall be forfeited, 
* any Law, Cuſtom or Uſage to the contrary, notwithſtanding,” _ 

53. By par, 27. This Statute was to have Continuance for two Years; 
from the Twenty-fifth Day of March one thouſand ſeven hundred and 
twenty-two, and from thence to the End of the then next Seſſion of 
Parliament. 1 5 . 255 4; By 

54. But it has been continued from Time to Time, and by the 14 G. 
3. c. 86. is continued, except the Clauſes therein contained, obliging all 
Ships and Veſſels to perform Quarentine, to the Twenty-ninth Day of 
September one thouſand ſeven hundred and eighty-one, and from thence to 
the End of the next Seſſion of Parliament. SENS 


Ws. he oh BR. 


— 


* 
2 
_ 


8 6. In the Caſe of Certificate and prohibited Goods, 


5. By the 12 C. 1. c. 28. par. 17. It is enaRted, © That for the bettet Goodd fi: 
7 dee Frauds, in the entring for Exportation of any Goods, filed M 4 
« whereon there is a Drawback, Bounty, or Præmium, or of Goods pro- Ong 
« hibired.to be worn or uſed here, to the Prejudice of the Revenue, it prohibited 
W | Wie * ſhall Goods, may 

be examined, to fee if rightly entered 


- 


— 


| Smuggiing._ 


Officer of the Cuſtoms, after the Entry of any of the ſaid Geods, and 
Bale, Cheſt, Truſs or other Package, to fee that the Goods are right 
i the ſame to be repacked, which Charge ſhall be allowed to. ſuch Officer 
s by the Commiſſioners of the Cuſtoms, it they think it reaſonable 2 But 
* Quantity or Value, than: is expteſſed in the Exporter's Indorſement 


upon his Entry, or any that ſhall be entered under a wrong Denomi- 
nation, whereby his Majeſty would have been defrauded, all ſuch 


| Certificate 
Goods re- 
landed, and 
the double 
Value of the 
Drawback 


thereof, to be 


forfeited. 


jn Caſe of Diſtreſs to ſave the Goods from periſhing, which ſhall be 


appointed to manage the Cuſtoms, or principal Officers of the. Port, 


„ Knowledge or Direction, the ſaid Goods or any Part thereof ſhall be 
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e landing or conveying the ſame. 


Further Pe- 
nalty on re- 
landing pro- 
hibited or 
Certificate 
Goods. 


, landed.“ a 


Package of 
Certificate 

or prohibit-. 

ed Goods not 
to be opened 
in Port. 


86. By the 8 Anne, c. 13. par. 16. After reciting, that it hath been found 


* benture is to be made forth for any ſuch Drawback, ſhall not be really 
* and Bona ide ſhipped and exported, the Danger of the Scas and Enemies 


them, to be relanded in any Part of Great Britain, or be aſſiſting or 


_« vity or Conſent of the Maſter, : Purſer, or other Perſon taking Care 
of ſuch Ship or Veſſel, be opened on Board any Ship or Veſſel, or put 


* — 


e ſhall and may be Jawful, to and for any Searcher or other proper 
before and after the ſhipping thereof, to open and ſtricly examine any 


centered; and if on ſuch Examination tlie ſame ſhall be found rightly 
<« entered, the Searcher or other; Officer ſhall at his own Charge cauſe 


te in cafe the Officer ſnall, on Examination, find ſuch Goods to be leſs in 


« Goods may be ſeized, and ſhall be forfeited, and the Owner or Mere 
« chant ſhall loſe the Benefit of receiving the Drawback or Bounty for 
« ſuch Goods, and the Value thereof. | 


by Experience, that great Quantities of foreign Goods, after they have been 
ſhipped for Exportation, have been privately relanded; and that the Re- 
medies already provided by Law have not been ſufficient, | to obviate a 
Practice ſo very prejudiciah to the Revenue and all fair Traders, it is en- 
acted. That if any foreign Goods, contained or ſpecified in any Certi- 
« ficate, whereupon any Drawback is to be made, or whereupon any De- 


60 excepted, or ſhall be landed again in any Part of Great Britain, unleſs 
« preſently made known to the Perſon or Perſons which are or ſhall be 


« then not only ſuch Certificate Goods ſhall. be forfeited, but alſo the 
« Perſon or Perſons, being the Exporters or any others, who ſhall 
« bring back, or cauſe or procure ſuch Certificate Goods, or any Part of 


<« otherwiſe concerned in unſhipping the ſame, or by whoſe Privity, 


« ſo relanded, ſhall forfeit double the Amount of the ſaid Drawback 
<« for ſuch Goods, together with the Veſſels or Boats made uſe of in the 
57. By the 5G. 1.c. 11. par. 6, After reciting, that the Remedies pro- 
vided by Law, to'prevent the relanding of Goods prohibited to be worn 
in this Kingdom, and of foreign Goods ſhipped out for Parts beyond 
the Seas, have been inſufficient to put a Stop thereto, it is enaCted, ** That 
« if any ſuch Goods ſhall be unſhipped or put on Shore, unleſs in Caſe 
« of Diſtreſs to ſave the Ship from periſhing, or in the - Preſence of an 
« Officer of the Cuſtoms, the ſaid Goods ſhall be forfeited z and if the 
« Maſter, Purſer, or other Perſon taking Care of any Ship wherein the 
« ſaid Goods ſhall be laden, ſhall ſuffer or permit any of the ſaid Goods 
4c to be landed or unſhipped, unleſs as aforeſaid, the ſaid Maſter, Purſer 
« or other Perſon ſhall forfeit the Value of the Goods ſo unſhipped or 


58. By par. 7. After reciting, that the Perſons concerned in carrying on 
ſuch fraudulent Practices, do frequently cauſe the Package of ſuch Goods 
to be opened on Board the Ship, during the Time ſhe continues in Port, 
whereby they have a better Opportunity to reland the ſaid Goods, it is 
enacted. That if the Package of any ſuch Goods ſhall, with the Pri- 


« into any other Form or Package, during the Time the ſaid Ship or 
ee STS. ON Cree * TO « Veſſel 


2 


2 


= 


“ Veſſel remains in Port, moan Leave of one or more of the prin- 1 
cipal Officers of the Port, the ſaid Maſter, Purſer or other Perſon, ſhall 41k 
“ forfeit one hundred Pounds? VVV 6 748 
59. By oy 11, Theſe two Clauſes of this Statute are only to have Con- 1 
tinuance for three Years, from the twenty-fifth Day of March one thoy- 10 
ſand ſeven hundred and nineteen, and from thence to the End of the then Wl 
next Seſſion of Parliament, . _ Sous pies ii 
Fo. But they have been continued from Time to Time, and by the ol 
14 G. 3. c. 86, are continued to the twenty-ninth Day of September one 1 
thouſand ſeven hundred and ejghty-one, and from thence to the End of a 
the then next Seſſion of Parliament. | 3 il! 
61. It may in the general be obſerved, Fat in the, Caſe of Manufac- Ip 
tures prohibited to be worn, and in every Caſe, where a Drawback, Bounty i 
or Premium, is allowed on the Exportation of any Goods or Manufac- Fa 
tures, a Bond is directed to be taken, with Condition for the Exporting | | i 
of ſuch Goods or Manufactures, and that the ſame ſhall not be relanded * 
in any Part of Great Britain. Where this is the Caſe, beſides all other 1 hl 
Penalties and Forfcitures, the Penalty of ſuch Bond is forfeited, if an 1 
Part of ſuch Goods or Manufactures be rel anden. 9 
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62. By the 13 C14 C. 2. c. 11. par. 19. it is ehacted, * That if any penalty af 
« of the Officers or Perſons, appointed to manage the Cuſtoms, Searchers, giving or tak 


« Waiters, or other Perſon or Perſons whatſoever, deputed and appointed „ 
« by or under them or any of them, or any other Authority whatſoever, ee at "wn 


aud employed in or about the Affairs of the Cuſtoms and Subſidies, falſe Entry, 
„ ſhall directly or indirefly take or receive any Bribe, Recompence or 
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„% Reward in any Kind whatſoever, to connive at any falſe Entry of any 7, 
“ Goods or Merchandize, whereby the King's Majeſty, his Heirs or F 
e Succeſſors, ſhall be defrauded or hindered in or of his Cuſtoms ar 1 
« Subſidies, or other Sums of Money, or Goods, prohibited to be ex- Fl 
ported or imported, be ſuffered to paſs by Way of Importation or Ex- [4 
* portation, the Perſon or Perſons ſo offending ſhall forfeit the Sum of 14 
& one hundred Pounds, and be for ever afterwards incapable of any Of- | 


<« fice.or Employment under the King's Majeſty, his Heirs and Succeſ- 
ce ſors, or any Authority derived from them; as alſo the Merchant, 
Mariner, or other Perſon or Perſons, who ſhall give or * pay any“ Page 337 
% ſuch Bribe, Recompence or Reward, ſhall forfeit the Sum of fifty 
« Pounds.” DR | 
63. By the 9 G. 2. c. 35. par. 24. it is enacted, That if any Perſon Penalty of of- 
* or Perſons ſhall offer any Bribe, Recompence or Reward, to any Of, fering 22 
« ficer or Officers of the Cuſtoms, to connive at or permit any cuſtoma- of the Cu. . 
te ble or prohibited Goods to be run on Shore, or to connive at any falſe toms. 
« or ſhort Entry of any ſuch Goods, or to do any other Act whereby his | 
« Majeſty might be defrauded in his Revenue, every ſuch Perſon and 
t Perſons ſhall for every ſuch Offence, whether the ſame Offer ſhall be 
accepted or nor, forfeit. the Sum of fifty Pounds.” | 
64. By the 8 G. 1. c. 18. par. 3. After reciting that many Frauds are A Boat not to 
committed to the Prejudice of the Revenue, in the clandeſtine Running be rowed with 
of Goods imported, and in the relanding of Certificate Goods as well as in — 
exporting Wool and the Coin of this Kingdom, by Watermen and others | 
in Boats, Wherries, Pinnaces, Barges and Gallies, which are ſometimes 
rowed with ſix, eight or twelve Oars, built on Purpoſe for the Smuggling 
Trade, and in caſe of their being purſued by the Officers do make their 
Eſcape, which may alſo, be a Means of bringing in the InfeRion, it is 
Vor. IV. 7 N i enacted, 
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enacted, * That if any Boat, Wherry, Pinnace, Barge or Gally, "rowing, 
c or made of built to row with more than four Oars, ſhall be found upon 
e the Water, or in any Bargehouſe, Workhouſe, Shed or other Place, 
« within any of the Counties of Middleſex, Surrey, Kent ot Eſſex, or in 
* the River Thames either above or below London Bridge, or within the 
& Limits of the Ports of London, Sandwich or Ipſwich, or the Members 
„or Creeks to. them or either of them reſpectively belonging, fuch 
&* Boat, Wherry, Pinnace, Barge or Galley, with all her Tackle and Fur- 
e niture or the Value thereof ſhall be forfeited, and ſhall ' and may be 
e ſciſed by any Officer or Officers of the Cuſtoms; and the Owner or 
« Owners thereof, or any Perſcn uſing or rowing in any ſuch Boat, Wherry, 
 & Pinnace, Barge or Galley, ſhall alſo forfeit the Sum of forty Pounds.” 
Some Boats 6. But by par. 4. it is provided, © That this Act ſhall not extend or 
of more than e be conſtrued to extend, to any Barge or Galley belonging to or to be- 
four Oars ex- dc Jong to his Majeſty or the Royal Family, or any of them, or to any 
copied. cc Long- Boat, Yawl, or Pinnace, belonging to and uſed in the Service 
of any Merchant Ship or Veſſel, or to ſuch Boat, Wherry, Pinnace, 
« Barge or Galley, as ſhall be licenſed by the Lord High Adm ir alor 
 « Commiſſioners for executing the Office of Lord High Admiral, or the 
5 « major Part of the ſame Commiſſioners for the Time being.“ | 
Penalty upon 66. By the 4 . & M. c.15. J. 14. After reciting, that it is found by 
the Inforer Experience, that great Quantities of Goods are daily imported from fo- 
for the Deli- reign Parts in a fraudulent and clandeſtine Manner, without paying the 
e, e Cuſtoms and Duties due and payable to their Majeſties, and the ſame 
3 pay- hath of late been much increaſed and promoted by ill Men, who, not- 
ing the Cuſ- withſtanding the Laws already made, do undertake, as Inſurers or other- 
toms, or of wiſe, to deliver ſuch Goods ſo clandeſtinely imported, at their Charge 
2 and Hazard, into the Houſes, Warehouſes and Poſſeſſions of the Owners 
1 — thereof, it is enacted, That all and every Perſon or Perſons, who, 
by way of Inſurance or atherwiſe, ſhall undertake or agree to deliver any 
« Goods or Merchandizes, to be imported from Parts beyond the Seas, 
c at any Port or Place within this Kindom of England, Dominion of Wales 
or Town of Berwick, without paying the Cuſtoms due and payable 
for the ſame at ſuch Importation, or any prohibited Goods »whatſo- 
ever, or, in Purſuance of ſuch Agreement, ſhall deliver, or cauſe or 
« procure to be delivered any prohibited Goods, or ſhall deliver, or 
« cauſe or procure to be delivered any Goods or Merchandizes whatſo- 
ever, without paying ſuch Cuſtoms and Duties as aforeſaid, knowing 
ce thereof, and all and every other Anders, Abettors and Aſſiſtants, ſhall 
<« for every ſuch Offence forfeit the Sum of five hundred Pounds, over 
page 338 and above all other Forfeirures to which they are already liable by any 
8 59" « AR in Force.” Wh. ts 
Penalty upon 67. And by par. 15. it is enacted, © That all and every Perſon or Per- 
the Perſon ſo “ ſons, who ſhall agree to pay any Sum or Sums of Money, for the in- 
inſured. “ ſuring or conveying any Goods or Merchandizes that ſhall be fo im- 
« ported, without paying the Cuſtoms and Duties due and payable at the 
« Importation thereof, or of any prohibited Goods whatſoever, or ſhall 


receive or take ſuch prohibited Goods into his or their Houſe or Ware- 


e houſe,. or other Place on Land, or ſuch other Goods, before ſuch Cuſ- 
'« toms or Duties are paid, knowing thereof, ſhall for every ſuch Offence 

e forfeit the like Sum of five hundred Pounds.” 8 8905 
The Perſon; 68. By the 9 G. 2. c. 35. par. 21. it is enacted, © That all Watermen, 
carrying « Carmen, Porters or other Perſons, employed in carrying any Goods, 
Goods probi- „ Wares or Merchandizes prohibited, run or clandeſtinely imported, 


8 « upon whom or in whoſe Cuſtody the ſame ſhall be found or ſeized, 


ported, to knowing the ſame Goods to be prohibited, or to have been clandeſ- 
forfeit treble . t tinely run or imported without Payment of the Cuſtoms, and who 
7 * | : ; 6 ſhall | 


the Value. 
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« ſhall be thereof laufully convicted, upon his, her or their Appearance 
or Default, upon the Oath or Oaths of one or more credible Witneſs or 
« Witneſſes, or by the Confeſſion of the Party, before one or more 
Juſtice or Juſtices of the Peace of the County, Diviſion or Libert, 
„ where ſuch Offence (hall be committed or the Offender found, which 
«* Oath ſuch Juſtice or Juſtices are hereby required to adminiſter, ſhall 
&« forfeit treble the Value of all ſuch Goods,” | SE ape How 
69. By the 8G. 1. c. 18. par. 10. it is enacted. That if any Perſon Penalty upon 
« or Perſons ſhall receive or buy any Goods, Wares or Merchandizes, the Perſon 
« clandeſtinely run or imported, before the ſame ſhall have been legally receiving or 
condemned, knowing the ſame to be ſo clandeſtinely run or imported, + ho 
and ſhall be thereof lawfully convicted upon his, her or their Ap- * 
* pearance or Default, upon the Oath or Oaths of one or more credible 
« Witneſs or Witneſſes, or by the Confeſſion of the Party, before one 
c or more Juſtice or Juices of the Peace of the County, Diviſion or 
« Liberty, where ſuch Offence ſhall be committed or the Offender ' 
& found, which Oath ſuch Juſtice or Juſtices of the Peace are hereby 
required to adminiſter, the Perſon ſo convicted ſhall forfeit the Sum 
« of twenty Pounds.” 5 | | 


70. By par. 27. This Clauſe was to have Continuance for the Space of 
two Years, from the twenty-fifth Day of March one thouſand ſeven 
hundred and twenty-two, and from thence to the End of the then next 
Seſſion of Parliament. | | | EP 
71. But it has been from Time to Time continued, and by the 14 G. 3. 
e. 86. is continued till the twenty-ninth Day of September one thouſand 
ſeven hundred and eighty-one, and from thence to the End of the then 


next Seſſion of Parliament. 8 | 
72. By 11 G. 1. c. 30. par. 16. it is enacted,” © That if any Perſon The Con. 
& or Perſons ſhall knowingly harbour, keep or conceal, or ſhall know- cealer of run 
<« ingly permit or ſuffer to be harboured, kept or concealed, any pro- 8 
e hibited Goods, or any run Goods, Wares or Merchandizes whatſoever, N wy 
% which are liable to any Duty or Duties of the Cuſtoms, the Party or Goods, and 
* Parties offending therein, whether he, ſhe or they have or have not, treble the Va- 
« or do or do not claim or pretend to have, any Property or Intereſt in lue thereof. 
ſuch Goods, Wares or Merchandize, ſo harboured, kept or concealed, 
« ſhall for every ſuch Offence forfeit ſuch Goods, Wares and Merchan- 
« dizes, and treble the Value thereof.” . | 
73. By par. 18& 19. it is enacted, © That if any Perſon or Perſons ſhall penalty upon 
« offer or expoſe to Sale any prohibited Goods, Wares or Merchan- the Perſon ſell. 
« dizes whatſoever, or any which actually have been, or ſhall by the Ig prohibited 
« Party or Parties offering or expoſing the ſame to Sale be pretended to es om 
„have been run, all ſuch Goods, Wares and Merchandizes, together ; 
« # with the Package including and containing the ſame, ſhall be * Page 559 
4 forfeited, and ſhall or may be ſeized by the Party or Parties, to 
« whom the ſame ſhall be ſo offered or expoſed to Sale; and the Perſon 
«. or Perſons, ſo offering or expoling ſuch prohibited or run Goods, 
« Wares and Merchandizes to Sale, ſhall forfeit the treble Value 
< thereof.” | 5 = | 
74. By par. 20& 21. it js enacted, That all prohibited or run Goods, Penalty upon 
« Wares or Merchandizes whatſoever, ſo or as ſuch bought by any Per- the Perſon 
« ſon or Perſons whatſoever, together with the Package containing the w—_ prohi- 
« ſame ſhall be forfeited, and ſhall or may be ſeized and taken from the N _ 
« Buyer or Buyers thereof by the Seller or Sellers thereof; and the Per- 
« ſon or Perſons, who ſhall buy any ſuch prohibited or run Goods, Wares 
or Merchandizes, or which by the Seller at the Time of ſelling there- 
« of ſhall be pretended to be either prohibited or run, ſhall forfeit treble 
the Value thereof,” | 
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ut theſe Pe- 76. But by par. 21. it is declared. That it is not meant or intended 
— not c by this 77 op, as well the Party or Parties buying, as alſo the Party 
to be incurred a4 or Parties ſelling or offering or expoſing to Sale ſuch Goods, Wares or 
= by = % Merchandizes as aforeſaid, ſhall, in any Caſe or Caſes, both, and each 
"ir" nila & of them reſpectively forfeit, or be proſecuted, for the treble Value of 
« one and the ſame identical Parcel or Parcels of ſuch Goods, Wares or 
« Merchandizes; but that the Party or Parties, whether Buyer, or Seller 
<« of or offering or expoſing to Sale ſuch Goods, Wares or Merchan- 
e dizes, who with Effect ſhall firſt proſecute the other of the ſaid Parties 
et for the treble Value of ſuch Goods, Wares and Merchardizes, ſhall 
« in every ſuch Caſe or Caſes, be, and is hereby declared, diſcharged 
c and acquitted of and from the like Forfeiture, or being profecuted for 
«or > Tok of the treble Value of fuch Goods, Wares and Mer- 
& chandizes, for and on Account whereof the other Party or Parties ſhall 
& be 8 e., 4 00 res ebb A i.” 
upon 76. By the 8 Anne, c. 7. par. 17. it is enacted, nat, es the For- 
pM, re- ec 2 of ſuch 3 a N to whoſe Hands any prohibited or 
ceiving pio- «> uncoſtomed Goods ſhall knowingly come after the uoſhipping thereof, 
—_ e ſhall forfeit treble the Value thereof, together with all Horſes and other 
_— CP + and Carriages, made uſe of in the Removing, Carriage or Con- 
| « yeyance of any of the aforeſaid Goods. | 8 
Penalty upon 77. By the 8 Anne, c. 1 3. par. 16. it is enacted,. That, beſides the 
the Perſon re- © Forfeiture of ſuch Certificate Goods, every Perſon. or Perſons, to whole 
ceiving Cer- “ Hands any Certificate Goods ſhall come knowingly after the unſhipping 
. thereof, ſhall forfeit double the Amount of the Drawback for ſuch 
Goods, together with all the Horſes or other Cattle and Carriages made 

© uſe of in Removing, Carriage or Feng 7 By lms. 12 
lty opon 78. By the 9 G. 2. c. 35. Par. 30. it is enacted, * if any Perſon 
2 T or e das * 85 keep any Tavern, Ale-houſe, Victuallipg- 
keeper har- « houſe or other Houſe, where Ale, Wine, Brandy, or other ſtrong 
gouring „ Liquors ſhall be ſold by Retail, ſhall knowingly receive, harbour or 
Smogglere 4 entertain any Perſon or Perſons, againſt whom any Capias or other 
« Proceſs of Arreſt ſhall have iſſued, for having beat, abuſed or ob- 
& {trufted any Officer or Officers of the Cuſtoms in the Execution of 
« their Office, or for any Offence or Offences, that are or ſhall be com- 
© mitted againſt any of the Laws now in being for preventing Frauds 
« jn relation to the Revenues of the Cuſtoms, or for any Crime or 
Crimes whatſoever, that ſhall-be committed or done in prejudice of the 
& ſaid Revenue, and to which Capias or other Proceſs, the Sheriff, or other 
“ Officer having Execution of the ſaid Proceſs, ſhall have returned, that 
„ ſuch Perſon or Perſons cannot be found, and which Perſon or Perſons 
e ſhall not have appeared to the ſaid Proceſs ; or ſhall knowingly harbour, 
e receive or entertain any Perſon or Perſons, who having been in Pri- 
4 ſon for any of the faid Offences ſhall have eſcaped, or who ſhall have 
& been convicted for the fame, and ſhall fly from Juſtice, ſhall forfeit 
page 560 be I one hundred Pounds, and be rendered inca pable of having a Licence 
& for keeping any Tavern, Ale-houſe, or Victvallipg- houſe, or ſelling Wine, 
« Ale, Brandy or other ſtrong Liquors by Retail for the future.“ | 
79. But by per. 31. it is provided, That no Perſon ſhall ſuffer any 
“ Penalty or Diſability, for ſuch receiving harbouring or entertaining, un- 
„ leſs publick Notice ſhall have been given fix Days before, in two ſuc- 
e ceeding Gazettes, of the abſconding of the Perſon or Perſons, who ſhall 
& be ſoreceived, harboured or entertained, and alſo by Writing, to be 
e fixed to the Door of the Pariſh-Church, where ſuch Perſon or Perſons 
4 laſt dwelt before his abſconding.“ RS IT 1 | : 
Penalty upon 80. By the-19-G. 2. c. 34. par. 6. it is enacted, That if any Officer or 


the Hundred « Officers of his Majeſty's Revenue, or other Perſon, being employed in 
where an Of- 8 | 1 oh | « he 
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e the ſeizing, or conveying, or ſecuring, any Wool or Goods forfeited on 
Account of their being prohibited or uncuſtomed Goods, or in endea- 
* youring to apprehend any Offendet againſt this Act, ſhall be bear, 
„ wounded, or maimed or kiſled by any Offender againſt this Act, or 
the ſaid Wool or other Goods ſhall be reſcued, by Perſons armed as in 
« this Act is before mentioned, in all ſuch Caſes reſpectively, the Inhabit- 
* ants of every Rape or Lath, in ſuch Counties as are divided into Rapes 
% and Laths, and in every other County, the Inhabitants of every Hun- 
© dred, where ſuch Facts ſhall be commirted, within that Part of Great 
HFgritain called England, ſhall make full Satisfaction and Amends for 
all the Damages, which ſuch Officers or Perſons ſhall reſpeRively 
& ſuffer by ſuch beating, wounding and maiming reſpectively, and by 
&* the Loſs of ſuch Goods ſo ſeized and reſcued ;; and ſhall alſo pay 
< the Sum of one hundred Pounds, for each Perſon fo killed, to the 
= Executors or Adminiſtrators of ſuch Officer or Perſon ſo killed as 
& aforeſaid z and that ſuch reſpective Officers and other Perſons, and 
Ny their ſaid Executors and Adminiſtrators ſhall be and are hereby en- 
C 
& recovered, for ſuch. beating, wounding or maiming ſhall not exceed 
„ forty Pounds, nor for the Loſs of the Goods two hundred Pounds, 
de againſt the Inhabitants of the ſaid Rape or Lath, in ſuch Counties as 


are divided into Rapes or .Laths,, and in every other County, the Inha- 


©. bitants of every hundred, who by this Act ſhall be made liable to an- 


re ſwet all or any Part thereof.“ 


© Br. But by par. 8. it is provided, That where any Offender ſhall be 


abled to ſue for and recover ſuch their Damages, ſo as the Sum to be 


ficer is ob- 
ſtructed or 
Goods ſeized 

are reſcued, 


« apprehended, and convicted of ſuch Offence wichin the Space of ſix | 


& Calendar Months after the Offence is committed, no Hundred, Rape 
& or Lath, or any [nhabitant thereof, ſhall be in any wiſe ſubje& to make 


any Satisfaction for ſuch Damages, ot to pay the ſaid one hundred 


& Pounds to the Executors or Adminiſtratots of ſuch killed Perſon,” 

82, By 22 G. 2. c. 36. After reciting, that great Quantities of foreign 
Embroidery continued to be brought into, and fold within this King- 
dom, the Importation whereof is contrary to divers Acts of Parliament, 
it is enacted; © Thar, from and after the firſt Day of Fuly one thouſand 

« ſeven Hundred and Forty-nine, no foreign Embroidery, or Gold or 
* Silver Brocade, ſhall be imported or brought into Great Britain, upon 
& Pain of being forfeited and burnt, and upon the further Penalty of 
% one Hundred Pounds, to be paid by the Importer thereof, for each 
Piece or Parcel fo imported.” _ | 15 | 


- 


8g. Ina Caſe reſerved, in an Action for the Penalty of one Hundred 
Pounds for bringing in foreign Embroidery, it was ſtated ; that the 
| Defendant, whilſt he was in France, had worn an embroidered Waiſt- 
coat, which was made in France; and that this Waiftcoat was brought 


M. 8. Rep. 
83. Dy/on qui 
tam v. Lord: 
Villiers Eaſt. 
13 G. 3. in 


over in his Portmanteau, when he came to Eagland. The Queſtion was K. B. 


whether he were liable to the Penalty inflicted by the 22 G. 2.7 It was 


holden, that he was not; and by Lord Manyfeld Ch. J. the Intention 


of that Statute was to prevent the bringing in of foreign Embroidery 
for Sale, and not to hinder. a Gentleman from bringing in his wearing 
0 If the Defendant were liable in this Caſe to the Penalty, the 

Yaiſtcoat might have been ſeiſed in his Portmantua; and if it could 
have been ſeiſed in his Portmanteau, it might have been taken off his 


Back; the Conſequence of which would be, that any Perſon, even a 
Foreigner, coming from a foreign Part, might be ſtripped naked, as 


ſoon as he ſets his Feet on the Britifp Shore. 
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(G) Of the corporal Puniſhments to which 

- Perſons who have been guilty of Smuggling, 
oꝛ of ſuch Pzactices as have a direct Tendenty 
thereto, are liable. ERS | 


F 


1. Impriſonment. 


If a perſon 1. D the 13 & 14 C. 2. c. 11. par. 6. it is enacted, © That if any 

forcibly 8 Officer or Officers of the Cuſtoms ſhall be, by any Perſon or Perſons 

— an Of- « armed with Club or any Manner of Weapon, forcibly hindred, affronted, 

: % abuſed, beaten or wounded, either on Board any Ship orVeſſel or upon 
Page 361 the Land or Water, in the due Execution of their Office, all and ever 

| « Perſon or Perſons ſo reſiſting, affronting, abufing or wounding the 

«* ſaid Officer or Officers, or their Deputies, or ſuch as ſhall act in their 

% Aid or Aſſiſtance, ſhall by the next Juſtice of Peace, or other Magi- 

&« ſtrate, be committed to Priſon, there to remain till the next Quarter- 

« Seſſions; and the Juſtices of Peace of the ſaid Quarter-Seſſions are 

hereby impowered, to puniſh the Offender by Fine not exceeding One 

Hundred Pounds, and the Offender is to remain in Priſon, till he be 

„ diſcharged by Order of the Exchequer both of the Fine and of the 

« Impriſonment, or diſcover the Perion that fet him on Work, to the 

“End that he may be legally proceeded againſt.” ? | 

If an Officer 2. By par. 8. It is enacted, That if any Officer of any Port, Member 

make afalſe « or Creek, ſhall grant or make any falſe Certificate of any Goods or 

Certificate. « Merchandizes, which ſhould have been landed out of any Ship or 

* Veſſel, ſuch Officer ſhall ſuffer one Year's Impriſonment without Bail 

% or Mainprize, and be further liable to ſuch corporal-Puniſhmeat as the 

% Court of Exchequer ſhall think fir.” C 

If a Maſter of 3. By the 5G. 1. c. 11. par. 7. It is enacted, That if any Maſter, 

a Ship ſuffer * Purſer or other Perſon taking Charge of any Ship or Veſſel, ſhall per- 

— 1 « mit or ſuffer any Goods prohibited to be worn in this Kingdom, or 

© Certitcate any foreign Goods ſhipped for Parts beyond the Seas to be unſhipped 

Goods or landed, or the Package of any ſuch Goods to be opened or put into 

opened in © any other Form, during the Time the ſaid Ship or Veſſel remain in 

Port. “ Port, without Leave of one or more of the principal Officers of the 

« Port, ſuch Maſter, Purſer or other Perſon ſhall, beſides being ſubject 

4 to the Forfeiture of One Hundred Pounds, ſuffer ſix Months Impriſon- 
ment without Bail or. Mainprize.” en er ey OY. os 

If a Maſterof 4. By 6 G..1. c. 21. par. 32. After reciting, that illegal Importations 

a Ship ſuffer and Exportations cannot be carried on by Ships or Veſſels, if the Maſters 

1 or Commanders thereof do take due Care to prevent the ſame, it is 

232 to enacted. That if the Maſter, Purſer, or other Perſon taking Charge 

be ſhipped or of any Ship or Veſſel, ſhall ſuffer any uncuſtomed or prohibited Goods 

unſhipped. to be put out of the ſaid Ship or Veſſel, into any Hoy, Lighter, Boat 

4 or Bottom, to be laid on Land, or ſhall ſuffer any Wcol, Wool-fells, 

„ Mortlings, Shortlings, Yarn made of Wool, Wool-flocks, Fullers- 

« Earth, Fulling-Clay or Tobacco-Pipe-Clay, to be put on board ſuch 

e Ship or Veſſel, to be carried to Parts beyond the Seas, he or they fo 

% offending, being convicted thereof, ſhall, beſides the Penalties and For- 

“ feitures to which they will be liable by any Law now in being, ſuffer ſix 

„Months Impriſonment without Bail or Mainprize.” 1 | 

5. By the 8G. 1. c. 18. par. 10. After directing that any Perſon or Per- 

Goods, ſons, convicted of knowingly receiving or buying any run Goods before 

; the ſame ſhall have been lawfully condemned, ſhall be liable to a Diſtreſs 


for 


PAR Smuggling. 


for the Penalty of Twenty Pounds given by the 8 G. 1. c. 18. par. 10. it 
is enacted, That, for Want of ſuch Diſtreſs, every ſuch Offender ſhall 
„be committed to Priſon, without Bail or Mainprize, for the Space of 
« three Months,” | | CP | FE 7 


6. By the 9 C. 2. c. 35. par. 18. It is enated, * That upon Information, If a Perſon 
& to be given upon Oath before one or more Juſtices of the Peace in any lurk upon 
“ County, City or Liberty, that any Perſon or Perſons are or ſhall ce 
& Jurking, waiting or loitering within five Miles from the Sea Coaſt; or — * 
from any navigable River, and that there is Reaſon to ſuſpect, that 
6 they wait with Intent to be aiding and aſſiſting in the running, landing 
& or carrying away, any prohibited or uncuſtomed Goods, it ſhall and 
* may be lawful, for every ſuch Juſtice and Juſtices, to cauſe all ſuch 
« * Perſons to come and be brought before him and them, and to grant 
« his or their Warrant or Warrants for the apprehending ſuch Offender, 
<« and bringing him or them before any of the ſaid Juſtices of the Peace, 
* and if ſuch Perſons ſhall not give a ſatisfactory Account of themſelves, 
e and their Callings and Employments, or otherwiſe make it appear to 
„ the Satisfaction of ſuch Juſtice or Juſtices, that they are not to be 
% employed or concerned in, or to be aiding or aſſiſting in, the carrying 
* on any fraudulent or clandeſtine Trade, or unlawful Buſineſs or Occu- 
<* pation, and are not at ſuch Place as aforeſaid, with Intent to carry on 
e the ſaid clandeſtine Practices, then 5 ſuch Perſon, who ſhall not 
give ſuch Account and Satisfaction to ſuch Juſtice or Juſtices, ſhall 
* be committed to the Houſe of Correction, there to be whipt and 
kept to hard Labour, for any Time which ſuch Juſtice or Juſtices ſhall 
& in his or their Diſcretion think meet, not exceeding one Month.” an . 
J. But by par. 19. It is provided, © That if any Perſon or Perſons, ſo But fuch Per- 
t brought before ſuch Juſtice or Juſtices, ſhall deſire Time for the mak- fon to have 
« ing it appear, that he or they is or are not concerned in any of 8 . 
« ſaid fraudulent or clandeſtine Practices, fuch Perſon or Perſons ſhall nocence 
ee not be puniſhed by Whipping or other Correction; but that then, and appear. 
« in every ſuch Caſe, it ſhall and may be lawful, for every ſuch Juſtice 
« and Juſtices to commit ſuch Perſon and Perſons to the common Gaol, 
<« there to remain and continue, until he or they ſhall give ſuch Account 
« of him or themſelves, or make Proof of the Matters aforeſaid to the 
« Satisfaction of ſuch Juſtice or Juſtices, or until ſuch Perſon or Per- 
“ ſons ſhall give and find good and ſufficient Security, to the Appro- 
e bation and Satisfaction of the ſaid Juftice 'or Juſtices, not to be 
* ovilty of any of the ſaid Offences, or fraudulent, clandeſtine or indirect 
TR „„„F„F | 9. b 
8. By par, 21. After directing, that all Watermen, Carmen, Porters and If a Perſon 
other Perſons, convicted of carrying any Goods or N chandizes, know- carry prohi- 
ing the ſame to be prohibited or run, ſhall be liable te. Diſtreſs, for the 3383 = 
Penalty of treble the Value. of ſuch Goods given by .ne 9 G. 2. c. 35. 
par, 2 l. it is enacted, That for Want of ſuch Diſtreſs, every ſuch Of- 
« fender ſhall be committed to the Houſe of Correction there to be 
* whipt and kept to hard Labour, for any Time which the Juſtice or 
« Tuſtices of the Peace committing him or her ſhall in his or their Diſ- 
« cretion judge meet, not exceeding three Months,” 
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3 Tranſportation. 


If any Per- 9. By 6G. 1. e. 2 f. par. 34. After reciting, that the Puniſhment already 
| {oe Aer inflicted by Law on ſuch as ſhall forcibly obſtruct Officers of the Cuf- 
eight, forci- toms in the due Performance of their Duty, has proved inſufficient, it 
bly obſtruct is enacted. That if any Officer or Officers. of the Cuſtoms be forcibly 
an Officer, “ hindred, wounded or beaten, in the due Execution of their Office, by 

* any Perſons armed with Club or any Manner of Weapon, tumultuouſſy 
<« aſſembled in the Day or Night to the Number of eight or more Per. 
4 ſons, all and every Perſon or Perfons ſo hindring, wounding or beatin 
e the ſaid Officer or Officers, or fuch as ſhall act in their Aid or Af. 
4 ſiſtance, being convicted thereof, ſhall, by Order of the Court before 
* whom fuch Offender or Offenders ſhall be convicted, be tranſported to 
* ſome of his Majeſty's Colonies and Plantations in America, for ſuch 
« Term as the Court ſhall think fit, not exceeding feven Years, in the 
4 ſame Manner, as by an Act made in the fourth ear of his preſent Ma- 
« jeſty's Reign, intituled, An A for the furiber preventing Robbety, Sc. 
* the Offenders therein mentioned are to be tranſported to the ſaid Co- 


at Jonies and Plantations.* | us e INE 
* Page 563 10. By the 8 G. 1. c. 18. par. 6. It is enafted, ® That all and every Perſon. 
. Perſons, who ſhall be found paſſing knowingly and willingly with 
Crowe © any foreign Goods or Commodities, landed from any Ship or Veſſel, 
than five in without the due Entry and Payment of the Duties by Law charged 
Number, be © thereon, in his, her or their Cuſtody, from any of the Coaſts of this 
found paſſing « Kingdom, or within the Space of twenty Miles of any of the ' ſaid 
3 <« Coaſts, and ſhall be more than fiye Perſons in Company; or. ſhall carry 
any offenſive Arms or Weapons; or wear any Vizard, Malk or other 
« Diſguife, when paſſing with ſuch Goods or Commodities as aforeſaid ; 
&« or ſhall forcibly hinder or reſiſt any Officers of the Cuſtoms, in the 
C ſeizing or ſecuring any Sorts or Kinds of run Goods or Commodities, 
« ſhall be deemed and taken to be Runners of foreign Goods and Com- 
«© modities, within the Meaning of this preſent Act; and being convicted 
44 of or for any of the ſaid Offences, for which he, ſhe or they, fo con- 
« victed, are by this preſent A declared to be deemed and taken to be 
4 Runners of foreign Goods and Commodities, ſhall be adjudged guilty 
« of Felony, and ſhall for ſuch his, her or their Offence be tranſported 
<« as a Felon to ſome of his Majeſty's Colonies or Plantations in Ame- 
« rica, there to remain for the Space of ſeven Years, in the ſame Man- 
« ner, as Felons are appointed to be tranſported by an Act made in the 
e fourth Year of his Majeſty's Reign, intituled Au Ad for the further 
&« preventing Robbery Sc. and by another Act made in the ſixth Year 
« of his Majeſty's Reign, intituled Au 4 fer the further preventing 
| « Robbery &c. 7 ECD, . 
If three 11. By che 9 G. 2. c. 38. par. 10. After reciting, that divers diſſolute and 
more Perſons diſorderly Perſons frequently appear in great Gangs near the Sea Coaſts, 
be aſſembled and the Shores of navigable Rivers, and in and about Towns and Vil- 
2 te lages adjacent thereto, and in divers other Parts of this Kingdom, carry- 
running of ing Fire-Arms and other Maß Weapons, to the great Terror of his 
Goods. Majeſty's Subjects, and the Hindrance of the Civil Officers, and the 
Officers of the Cuſtoms and Exciſe, in the Execution and Diſcharge of 
their Duty, and during their Abode there commit great Spoil and De- 
vaſtation on the Eſtates theregbouts, in order to be aiding and aſſiſting 
in the clandeſtine running, landing or carrying away prohibited and un- 
cuſtomed Goods, and to reſcue the ſame after Seizure from the Officers 
of the Cuſtoms and Exciſe, and to watch for Opportunities for that 
Purpoſe ;: and that ſevera) Officers of the Revenue, and other their 
| 5 = | Aſſiſtants 


Smuggling. 
Aſſiſtants, have been wounded, maimed and ſome of them murdered in 
the Execution of their Office, and great Quantities of run Goods have 
been reſcued after Seizure, and Sheriffs, and other Chief Officer s have 
been forcibly hindred from the Execution of Proceſs, it is enacted, 
That, upon Information to be given on Oath, before any one or more 
« of his Majeſty's Juſtices of the Peace in any County, City or Li- 
* berty, that any Perſons to the Number of three or more are or have. 

« after the 24th Day of June in the Year of our Lord One thouſan 
« ſeven hundred and thirty-ſix, been aſſembled for any of the Purpoſes 
« aforeſaid, and are or have been armed with Fire-Arms or other offen- 
« five Weapons, ſuch Juſtice or Juſtices of the Peace ſhall and may 
grant his or their Warrant to the Conſtables, Headboroughs and 
% other Peace Officers, or any of them, requiring ſuch Officer and 
Officers reſpectively, to take to his and their Affiſtance as many of 
« his Majeſty's Subjects, as may be 9 neceſſary, for the appre- 
« hending all and every Perſon and Perſons againſt whom ſuch Infor- 
« mation ſhall be given as aforeſaid, and ſuch Juſtice or Juſtices 
« ſhall and may, if upon due Examination he ſhall find Cauſe, commit 
« all and every or any of the ſaid Perſon and Perſons to the next County 
“ Goal, there to remain without Bail or Mainprize, until 3 or they 
„ ſhall be diſcharged by due Courſe of Law; and all and every ſuc 
« Perſon and Perſons, upon due Proof of his, her or their being aſ- 
„ ſembled and armed as aforeſaid, in order to be aiding and aſſiſting in 
the clandeſtine running, landing or carrying away prohibited or un- 
cuſtomed Goods, and, upon Conviction of and for ſuch Offence, ſhall 
« be adjudged guilty of Felony, and ſhall be tranſported as a Felon, to 


I 


— 
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* ſome one of his Majeſty's Colonies or Plantations in America, there to 
remain for ſeven Years.” 4 T 
12. The Defendant having been indicted upon this Statute, it was found 577. 1166. 
by a ſpecial Verdict, that there were above three in Company, and that The King and 
all the others had Fire-Arms ; but that the Defendant had only a com- Flercber. 
mon Horſewhip. Upon the firſt Argument the Court inclined ſtrongly, 
that he was not guilty ; for that the Act makes the being armed a mate- 
rial Circumſtance in each Man's Caſe, and an Act ſo penal is to be con- 
ſtrued ſtrictly. The Court did not however determine the. Caſe upon 
the firſt Argument; but gave the Attorney General Time to conſider of 
it. He, er Conference with the Solicitor General, declined to argue 
it a ſecond Time; and the Priſoner was diſcharged. | 
13. By 9 C. 2. c. 35. par. 28. After reciting, that the Puniſhment, to If a Perſon 
which ſuch Perſons, as ſhall forcibly obſtruct or hinder any Officer of the forcibly 8 | 
Cuſtoms, being on board any Ship, Boat or Veſſel within the Limits of eee ba 
any Port of this Kingdom, are liable by Law, hath proved inſufficient, it , Ship. 
is enacted, That if any Officer or Officers of the Cuſtoms, being on | 
4 board any Ship, Boat or Veſſel within the Limits of any of the. 
* Ports of this Kingdom, ſhall be forcibly hindred, oppoſed, obſtruct- 
ed, wounded or beaten, in the due Execution of his or their Office, 
or Duty, by any Perſon or Perſons whatſoever, either in the Day or 
« Night, all and every Perſon and Perſons, ſo forcibly; hiaderin „ Op- 
« poling, obſtructing, wounding or beating the ſaid Officer or Officers 
in the Execution of his or their Office, and all ſuch as ſhall act in 
«.their Aid or Aſſiſtance, being convicted thereof, ſhall, by Order of 
«.the Court before hort Tuch Offender or Offenders ſhall be convicted, 
« be tranſported to ſome one of his Majeſty's Colonies or Plantations in 
« America for ſuch Term as ſuch Court ſhall think fit, not exceeding. 
"ſeven Tears... RR ont et th od. 
14. By the 19 C. 2. c. 34. par. 3. It is enacted, That all and every If a Perſon 
Perſon and er ns, who ſhall, after the Time appointed for the Sur- barbour a 
Vor. IV. + a. render mugler 
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who has not : 


ſurrendered. 


« render of any Perſon or Perſons, charged upon Oath with any of the 
« Offences before mentioned in this Act, ſhall be expired, harbour, 


receive, conceal, aid, abet or ſuccout ſuch Perſon or Perſons, know. 
< ing him to have been ſo charged, and to have been required to ſurren- 


e der him or themſelves, by ſuch Order or Orders as are thereby directed 
&* to be made, and not to have ſurrendered him or themſelves purſuant 
e to ſuch Order or Orders, being proſecuted for the ſame within one 


Fear after the Offence committed, and lawfully convicted thereof, 


c ſhall be guilty of Felony, and ſhall be tranſported as a Felon or Felons 


' to ſome one of his Majeſty's Colonies or Plantations in America, there 
« to remain for the Space cf ſeven Years.” e RT 


If a Perſon 
liable to be 
tranſported, 
be, after tak- 
ing the Bene- 
fit of an In- 
demnity, 
ilty of the 
| Offence, 
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. Death. A 


15. By the 9 G. 2. c. 35. All Perſons, are indemnified and diſcharged 
from all Penalties, Forfeitures, Indictments, Outlawries, Convictions 
and Judgments, except in a few Caſes therein mentioned, incurred, had 
or given, or that may ariſe or accrue, for or by Reaſon or Means of Of- 
fences againſt the Cuſtoms, committed before the Twenty-ſeventh Day 
of Sprit in the Year of our Lord One thouſand ſeven hundred and 
thirty-ſix. „ FV To oye 

16. But by par. 7. It is provided, © That if any Perſon or Perſons, who 
de hath been guilty of any Offence or Offences, for which ſuch Perſon or 
« Perſons is or are by any Law or Statute now in Being liable to be tranſ- 
“ ported as a Felon or Felons, ſhall for any of the ſaid Offences take or 
« receive the Benefit of this preſent Act, and ſhall afterwards be guilty of, 


or commit any of the ſaid Offences, for which he ſhe or they is or are now. 


* << liable to be tranſported as aforeſaid, then all and every ſuch Perſon 
« and Perſons, being duly convicted of or for any of the ſaid Offences 
« hereafter to be committed as aforeſaid, and upon due Proof made, 


that ſuch Perſon or Perſons had committed any of the ſaid Offences be- 


If any Per- 
ſons, to the 
Number of 
three, aſſem- 
ble with Fire 
Arms, in De- 
fiance of the 
Laws of the 
Cuſtoms, 


<« fore the making of this Act, and had taken or received the Benefit there- 

« of for his her or their Diſcharge, ſhall be adjudged guilty of Felony and 

&« ſhall ſuffer Death, as in Caſes of Felony without Benefit of Clergy.” “ 
16. By the 18 G. 2. c. 28. All Perſons are indemnified, as to all Of- 


fences againſt the Cuſtoms, except as therein is excepted, committed 


before the firſt Day of May in the Year of our Lord One thouſand ſeven 
hundred and forty-five; and there is in this Statute Proviſion, that all, 
who being liable to be tranſported ſhould take the Benefit of this Act, 
and be again guilty of the ſame Offence, ſhall ſuffer Death as in Caſes of 
Felony without Benefit of Cletg yr 277 
17. By the 19 G. 2. c. 34. par. 1. After reciting, that divers diſſolute 
Perſons have aſſoeiated themſelves, and entered into Confederacies to ſup- 
port one another, and have appeared in great Gangs in divers Parts of the 
Kingdom, carrying Fire-Arms or other offenſive Weapons, and when ſo 
aſſembled have been aiding and aſſiſting, in running, landing or carryiog 
away prohibited or uncuſtomed Goods, or Goods liable to Duties of Ex- 
ciſe; or in the illegal relanding of Goods or Merchandizes, which have 


been ſhipped or exported upon Debenture or Certificate; or in reſcuing 


the ſame after Seizure z or in obſtructing the Officers of the Revenue in 


the Execution of their Office, to the great Diſeouragement of the fair 


Trader and the Loſs of the pure Revenue; and that ſeveral Officers 


of the Revenue and their Aſſiſtants .have been wounded, maimed.. and 
ſome of them killed, when in the Execution of their Office or otherwiſe, 
by the ſaid diſſolute Perſons ſo aſſociated and aſſembled as aforeſaid, to 


the great Terror of his Majeſty's peateable Subjects, in Defiance of che 
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Laws, and to the utter Subverſion of all civil Authority and Power what 
ſoever, it is enacted, . That if any Perſons, to the Number of three or 
6 more, ſhall from and after the twenty - fourth Day of Juiy in the Year of 
«. our Lord One thouſand ſeven hundred and forty- ſix be aſſembled, in 
<« order to be aiding and aſſiſting in the illegal Exportation of Wool, or 
« other Goods prohibited to be exported; or in the carrying of Wool; 

t or other ſuch Goods, in order to ſuch Exportation; or in the running, 
« landing or carrying away prohibited or uncuſtomed Goods, or Goods 
« liable to pay any Duties which have not been paid or ſecured; or in 
« the illegal relanding of any Goods whatſoever, which have been ſhip-» 
« ped or exported upon Debenture or Certificate; or in reſcuing or 
« taking away the ſame, after Seizure, from any Officer or Officers of the 
« Cuſtoms or Exciſe or other his Majeſty's Revenue, or other Perſon or 

« Perſons employed by him or them, or aſſiſting him or them, or from the 
« Place where they ſhall be lodged. by him or them; or in reſcuing any 
« Perſon, who ſhall be apprehended, for any of the Offences made Felony 
„ by this or any other Act relating to the Revenues of the Cuſtoms or 
« Exciſe or in preventing the apprehending of any Perſon who ſhall be 

* guilty of any ſuch Offence; and in caſe any, Perſons to the Number of 
« three or more, ſo armed as aforeſaid, ſhall, after the ſaid twenty-fourth 

Day of Fuly, be ſo aiding or aſſiſting ; or if any Perſon ſhall, after the 

« ſaid twenty- fourth Day of July, have his Face blacked, or wear any 

* Vizard, Maſk or other Diſguiſe, when paſſing with ſuch Goods; or 
« ſhall forcibly hinder, obſtruct, aſſault, oppoſe or reſiſt any of the 
« Officers of the Cuſtoms, or Exciſe, or any other his Majeſty's Revenue, 

« inthe ſeizing and ſecuring any ſuch Goods; or if apy Perſon or Perſons, - 
« after the ſaid twenty-fourth Day of Fuly, ſhall maim or danger- 
« ouſly wound any Officer of the Cuſtoms or Exciſe, or any other his 

« Majeſty's Revenue, in his attempting to go on board. any Sbip or Veſ- 
« ſe], within the Limits of any of the Ports of this Kingdom ; or ſhall 
« ſhoot: at maim or dangerouſly wound him when on Board fuch Ship, 

. ox Veſſel, and in the due Execution of his Office or Duty, then every + Page 66 
« Perſon, ſo offending, being thereof lawfully convicted, ſhall. be ad- * 
« judged guilty of Felony, and ſhall ſuffer Death, as in Caſes of Felony 
% without:Benefit af Clergy. By 2 wl. nee ol Eu mn gyro 

18. By par. 2. For the more eaſy and ſpeedy bringing the Offenders againſt 1 any Per- 
this Statute to Juſtice, it is enacted, That if any Perſon or Perſons ſhall ſor, charged 
« be charged-with being guilty of any of the Offences aforeſaid, befbre any with ſuch 
<« one or more of his Majeſty's Juſtices of Peace, or befote one of er 
« Juſtices of his Majeſty's Court of King's: Bench, if tbe Offence be com- himſelf. 

« mitted in England, or befote the Lord Juſtice General, or one of the 
« Lords of Juſticiary, or any one er more of his Majeſty's: Juſtices of 

4 Peace in Scotland, if the Offence be committed in Scotland, by Inform- 

« ation of one or more eredible Perſon or Perſons upon Oath, by him 
i or them to be ſubſcribed, ſuch Juſtice of the Peace, or Juſtice of the 
King's - Bench, or Lord Juſtice General, or Lord Juſtice Clerk, or 
« Lord of Juſticiary reſpectively, before whom: ſuch Information ſhall 
« be made as aforeſaid, ſhall forthwith; certify under his Hand and Seal, 

« and return ſuch; Information. to one of the principal Secretaries of » 

« State of his Majeſty, his Heirs or Succeſſors, who'is hereby required to 
« lay, the: ſame, as ſoon. as conveniently can be, before his Majeſty, his 
« Heirs, or Succeſſors, in his ot their. Pricy Council; whereupon it ſhall 
and may be lawful; for his Majeſty, his Heirs or Sueceſſors, to make his 
„ or their Order in his or their ſaid Privy Council, thereby. requiring and 
« commanding ſuch Offender or Offenders to ſurrender him or them- 

ee ſelyes, within the Space of forty Days. after the Publication thereof in 
the London Gaxeite, to the Lord Chief Juſtice, or any other of his 
Ds. os | _ Majeſty's 
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«© Majeſty's Juſtices of the Court of King's Bench, or to any one of his 
«Majeſty's Juſtices of the Peace, if the Offence be committed in Ex- 
« land; or to any of the Lords of Juſticiary, or to any of his Ma- 
« jeſty's Juſtices of the Peace in Scotland, if the Offence be committed 
« in Scotland: who is hereby required, upon ſuch Offender or Offenders 
« ſurrendering him or themſelves, to commit him or them without Bait 
« or Mainprize to the County Goal, or to the Goal for Priſon of the 
« Place where he or they ſhall ſo ſurrender, to the End that he or they 
© may be forth-coming, to anſwer the Offence or Offences where with he 
« or they ſhall ſtand charged according to due Courſe of Law; which 


Order the Clerks of his Majeſty's Privy Council fhall cauſe to be 
* forthwith printed and publiſhed, in the two ſucceſſive London Gazettes, 


« and to be forthwith tranſmitted to the Sheriff of the County where 
% the Offence ſhall be committed, who ſhall, within fourteen Days after 
e the Receipt thereof, cauſe the ſame to be proclaimed, between the 
Hours of ten in the Morning and two in the Afternoon, in the Mar- 
% ket Places, upon the reſpective Market Days, of two Market Towns 
% in the ſame County, near to the Place where ſuch - Offence ſhalt have 
te been committed; and a true; Copy of fach Order ſhall be affixed upon 
« ſome- publick Place in ſuch Market Tewns ; and in caſe ſuch Of- 
<* fender or Offenders ſhal} not ſurrender him or themſclves, purſuant to 
© ſuch Order of his Majefty, his Heirs or Succeſfors, to be made in Coun- 
< cił as aforeſaid, he or they ſo neglecting or refuſing to ſurrender him 
<< or themſelves as aforeſaid, or eſcaping after ſuch Surrender, ſhall, from 
„the Day appointed for his or their Surrender as aforeſaid, be adjudged, 
*©, deemed and taken to be convicted and attainted of Felony, and 


* ſuffer Pains of Death, as in Caſes of a Perſon convicted and attainted 


by Verdict and Judgment of Felony, without Benefit of Clergy; and it 


4 ſhall be lawful-to and for the Court of King's Bench, or the Juſtices 
of Oyer and Terminer or general Goal Delivery, for the County or 
* Place where ſuch Perſon ſhall be, to award Execution againſt ſuch 


_ .«<. Offender and Offenders, in ſuch Maner, as if he or they had been con- 


Page 567 


<<. victed and attainted in the ſaid Court of King's Bench, or before ſuch 

<< Juſtices of Oyer and Terminer or general Goal Delivery reſpectively.” - 
* 19. By par. 17. This Statute was to have Continuance for the Space 

of ſeven Years, and from thence to the End of the next Seſſion of Par- 


„ lien, 7 4 E e Lo 36.497 43 4 
20. But ſo much thereof, as relates to the further Puniſhment of Per- 


ſons going armed or diſguiſed in Defiance of the Laws of the Cuſtoms 


and Exciſe, has been from Time to Time continued, and is by the 4 G. 3. 
c. 12. further continued to the twenty-ninth Day of September one thou- 


MS. Rep. 
Rex v. Har- 
vey, Eaſter 
20 G. 2. in 
K. B. 


ſand ſeven hundred and ſeventy- one, and from thence to the End of the 
then next Seſſion of Parliament. 

21. Harviy, who had been committed for not ſurrendering himſelf 
purſuant to cht Directions of this Statute, being brought into the Court 
of King's Bench by a Habeas Corpus, it was agreed by the Court, that a 
Suggeſtion containing all the Facts ſhould” be entered upon the Roll: 
And by Lee Chi J. it is neeeſſary, that all the Facts ſhould in this Caſe 


appear to the Court upon Record; it not being like the Caſe of an At- 


tainder by Act of Parliament, in which the Facts are ſettled; the Perſon 
named; and the only Queſtion is, whether the Priſoner be the identical 
Perſon attainted ? In a Suggeſtion entered by the Attorney General, it 
was among other Facts to * Priſoner wit this Statute averred, 
that ———— of an nee provided againſt by this Statute, 


at Benacre in the County of Suffolk;” and that the Sheriff did, within four- 
teen Days after the Receipt of the Order of Council, cauſe the ſame to 
be proclaitned, between the Hours of ten in the Morning and . | 

MH bes 2 After - 


— 


Smugglung. 


Afternoon, in the teſpective Market Places, upon the reſpective Market 
Days, of two Market Towns,” bur neither of them was named in the 
Suggeſtion, in the County of Se the ſaid two Market Towns being 
near to the Place where the Offence. was committed. Ford, of Coun- 
ſel for the Priſoner, objected to the two Market Towns not being named 
in the Suggeſtion; but it being ruled, that, if the Priſoner had any Ob- 
jection to the Suggeſtion, he ' muſt demur to kt, he gave up this. Gbjec- 
tion, and prayed Time to plead till next Term. As to this the Opinion 
of the Court was, that the Prifoner ought to plead Tyfanter, as is done 
in Inditments; and by Faſter, J. if this Court ſhould give a Term to 
plead in, it will be expected that Juſtices of Gaol Delivery, to whom the 
ame Power is given by this Statute as is given to this Court, ſhould give 
Tre to plead till the next Aſſize. Hereupon the Priſoner denied all 
the Facts he was charged with; and the Attorney General affirmed them, 
Joined Iſſue, and prayed that a Venire might be awarded. Ford defired 
to have a Copy of the Suggeſtion; but the Coutt, Who told him he 
might hear it read again, refuſed to grant this. A Venire was awarded, 
and it was agreed by the Court, that the Proceedings ſhould be in the 
. ſame Manner as before Juſtice of Gaol Delivery. Ia the next Term {che 
Priſoner was btought to the Bar; and a Jury was ſworn well and truly to 
try the ſeveral [ſues Joined between our Sovereign Lord the King and 
Fobn Harvey, and a true Verdict to give according to the Evidence.  Af- 
ter divers of the Facts had been proved, the Underſheriff of Suffolk proved 
the proclaiming of the Order of Council at pfwich, a Market Town 
where the Priſoner was accuſtomed to come'*frequently ; but he ſaid, that 
there were eight other Market Towns nearef to Benacre than Ipſwich. 
It was likewiſe proved, that the Order was proclaimed at Leoſtoff, a Mar- 
ker Town within five Miles of Benacre, and at Hadley, another Market 
Town in which the Priſoner lived. To this Evidence Ford demurred; 
and for Cauſe ſaid, that this was not a Proclamation within the Meaning 
of the Statute, which directs, that the Proclamation ſhall be made in 
two Market Towns near the Place” where the Offence was committed, 
whereas Hadley is forty-rwo Miles diſtant from thence, and Tpfwich thirty- 
three; and it appeats from the“ Evidence of the Underſheriff, that“ Page 568 
there are ſeveral Market Towns much nearer to Benacre. The Counſel 
for the Crown anſwered, that the Word near is in this, as in many other 
Acts of Parliament, meerly directory; that the Intention of the Statute is 
nothing more, than that the Proclamation ſhould, at the Diſcretion of 
the Sheriff, be made where the Party is moſt likely to hear of it; and 
that this Intention has in the preſent Caſe been fully anſwered. If the 
Legiſlature had intended a Place than which none is nearer, they would 
not have made Uſe of the Word near, but of the Word zext ; which 
might for ſeveral Reaſons have been inconvenient, and ſeems to have 
been avoided with Deſign, He inſiſted further, that this is a Matter of 
Fact, of which the Jury are the proper Judges. Ford in Reply ſaid. 
that although the Word near was not intended to mean the ſame” 
Thing as the Word next, it by no Means follows, that Market Towns 
at the Diſtance of forty Miles can be ſaid to be near; and eſpecially, if 
as in this Caſe there are eight Market Towns nearer ; and that this is 
not a Matter proper to be left ro the Jury. Lee Ch. J. If this Man 
had been guilty of an Offence agginſt this Statute he was not under a Ne- 
ceſſity of ſurrendering himſelf upon theſe Proclamations. Wright, J. 
All the Directions in this Statute are very expreſs, and nothing is left 
to: Diſcretion. It would be of very dangerous Conſequence, to leave 
Matters of this Sort to the Diſcretion of a Sheriff, and then to enquire 
whether he has acted properly. Denniſon, J. No Rule of Law is more 
certain, than that in Capital Caſes the Words of an Act of Parliament 


"JL. IV. - - 7Q muſt 


2 muss. 
2 muſt be ſtrifaly complied. with. In- the Caſe of the King V. Fletcher, a 


| | Smuggler, before Smygg]ing was made a, Capital Offence, it was holden, 
| that a Statute which creates a new Felany, muſt always be conſtrued 
literally and ſtrictly. I agree, that this Starute does got intgnd to fix the 

making of the Proclamgtions at the yery next Market, Towns but it 

plainly intends, that, they ſhould be made near the Place where the 

Offence was committed, and not at the Diſtance, of thirty or forty 

Miles. Faſter, J. The Underiheriff ſeems to have afted vprightly, 

and yh, a e On we 8 has not 1 115 . 

; lied wich; for, alchough'the Word gear, does not impott the ſame” rigi 

Exactneſi as the Wos 91 it 3 0 the i Diſtance of cite 

or forty Miles, when there are ſo many. Market Towns much nearer, 

The Jury were directed by the Coyrt to find all the Iſſues for the Crown, 

e that in which it is averred, that the Proclamations were made in 
two Market Towns near the Place vhete the Offence was committed, 
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( ODOMY, fo called from the Prevalence of this Crime in the 

City of. Sodom, is, an yonarural Copularion berween two hu- 

man Creatures, or between a human and a brute Creature. 

og 2. The Word Buggery, by which Name this Offence is like- 
wiſe known, is derived from the Taalian Word Bugeriare, which ſignifies 
to pierce a Hole through. e TEIN . 

3. If any Crime deſerve to be punuhed in a more exemplary Manner 
this does. Other Crimes are ptejudicial to Society; but this ſtrikes at 
the Being thereof: It being ſeldom known that a Pecſon, who has been 
guilty of abuſing his generative Faculties ſo unnaturally, has afterwards 

a proper Regard for Women, 9 1 | | 
4. From that Indifference to Women, ſo remarkable in Men of this 
depraved Appetite, it may fairly be concluded, that they are curſed with 

Inſenſibility to the moſt extatick Pleaſure, which human Nature is in the 


. 


preſent State capable of enjoying. FF 
5. It ſeems a very juſt Puniſhment, that ſuch Wretches ſhould be 
deprived of all Taſte for an. Enjoyment, upon which they did not ſet a 
proper Value; and the Continuation, of an impious Diſpoſition, which 


might have been tranſmitted to their Children, if they had had any, may 


: 
4 


be thereby prevented. DO OOTY | 
puff. Law of 6. By the Levitical Law not only the Man or Woman guilty of Beſ- 
Nature and tiality was to ſuffer Death; but the Beaſt was likewiſe to be put to Death. 
Nations, b. 2. This is ſaid to have been ordained, not becauſe the Beaſt had offended: 
c. 3. f. 3. But for the following Reaſons, that the like foul Paſſion might not be 
excited in another 33 by the Sight of the Beaſt; chat the Beaſt 
might not, by remaining alive, keep up the Remembrance of the Wretch 
who had ſuffered ; and that the Beaſt might not, as ſometimes happens, 


bring 


ring forth a Moofter, 97 Sight t 0 
fas to all good Men. 4 fourth R 


ae i ia io nb 
[2 _—_ 


Paſſage ; namely, that the 99105 Author of the 9 85 ii Hal 
Mankind ſenſible ho dereſtable 0 Ctithe 145 in thx would: Have 
| | but ed 014 & be 8 milla 


7. It is laid down by to © wy t ſt De Es Peiie Toft. 59. 
maketh᷑ a carnal Gale i T Jo i bee beer fue Tg N 
8. It is ſaid that, as TP Aclerwent for Sodothy tuft edfitain* ie ak. 
Words, Rem Veneream babuit et carnaliter cognovit, ſome Kind of Pe- Pl. C. 6. 

netration, and alſo of Emiſſion, muſt be proved; and that Emiſſion is 
prima facie Evidence of Penetration. | 
9. It muſt be allowed, that Penetration may be withourEmiltfon; and 
It is eaſy to conceive, chat! it would in ſome Caſes be difficult to prove 
Emiſſion where it has in Fact been. It ſeems then a little ſtrange, to 
make the Proof of Emiſſion 1275 to the Proof of Sodomy. 
10. It is indeed cg Xited by Mr. Serjeant Hat. * 
kins, that Emiſſion 1 * 17 PR 7 F But f it is 3 ſaid, that 1 8 80 
the Proof of Emiſſion is neceſfary upon an Tndiftment for Buggery. 


11. Hale Ch. J. goes further; his CO __ that Proof of Emiſ- H. H. f. C. 
ſion is not neceſſary upon an Iadictment. for. B 


6:8. 
12. The Patient in this Offence, as well a8 th the A ot, is of * Pave 39 
"T_T unleſs he be bniler fourten Ye 1 Tug e., $f | N og 4 5 
\ nts Mi» 1 H.H.Þ.C: 


] | oo 281 1 
13. . Although chis Offeciee wave eme 4 by doly "two Perſon; IC 


59. 
yet if any other Pcrſon be preſent, betting and aiding, hö lea Principal. j Hl. H. B. o. 
; 7 * 1 W GL tit 91 70. 
14. It appears from divers Authors, that in mien Times the Ponich- | 
ment of this Offence: Was Dexths en, differ s to. the Mode of * 
flicting it. 8.0 


2 +» 7 53313 28 71065 : 


: 3 


15. According to Britton, a Sodomite was ws burn: „ Pritt, my 6. 
: TRIP 18 1:3 35 120552 tz 47? & 9. 7 
16. In Fleta it is ſaid, pecorantes et  ſedemite in terra vivi 'confadiantur Het. ll. 6. 


- r 0 35. ; 
17. With the latter agrees the Mirror; and it is added, 4 nt gue Me. Mirr. e. FR 


moire ſeaut reſtraine, pur le grand abomination del fait. 98 9; 7 114 
18. About the Time of Richard the Firſt, the Pratice. * hang a 3 la 58. 
Man, and drown a Woman, guilty af this Qffence;) jj [cw nn | 5 

19. The Practice of punitbing this Qfence. with th beg, fon pe | 


Time before the making of the Statute of the 25 H. 8. c. 6. been dif- 
continued. 


20. By this Statute, after reciting, that there is not yet a ſufficient 
Puniſhment appointed, for the deteſtable and abomigable Vice of Bug- 
gery with Mankind or Beaſt, it is enacted, © That the ſame Offence be 

from henceforth adjudged Felony; and Un che 5 Far, being ee 
« convicted, ſhall ſuffer ſuch Pains of Death, as we acch 2 

*© to do according ro the Order of the Common 1 1 aw of iis Real and 
that no Perſon, offending in any” ſuch Offence, nal . pr to 
oy his Clergy.” MI To 37 


21. This Statute was repealed by rhe 1 I Mar. c. 1. ES It, was revived, 
and made perpetual, by the 5 Eliz. 

22. A Man was found guilty, of Co Scop: a Fortec * 
Girl eleven Years of Age, and had receſved AYE of r But Rex v. #i/e- 
the Judge, before whom he Was. ried, repricy! 0 h lim, in order to. 3%: 
odtain the Opinion of the Judges, whether this was a Caſe within the 
Statute. It is ſaid, that no Opinion was given; becauſe the Judges were 


not unanimous : But Forteſcue Aland]. who reports the Caſe, affirms, 
4 | | | that 
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chat a | t Majority of them were of Opinion, that this is, a Bugger 
: the Law of ym) 9 He adds, that the. Earl of Maccle feld tb J 


Chancellor, to, whom he, wrote upon the Occaſion, was clearly of Opi- 
nion, that this Caſe is not only within the Reaſon, but alſo within the 
Words, of the Statute z. and that he was ſurpr ized, there ſhould. have 
been any Difference of Opinion among the Judges. The Reporter 

does moteover cite ſeveral Authorities to ſhew, that under the Word 

'** - Mankind, which is the Word uſed in the Statute, all Females as well a8 

.. - Males of the human Species are comprehended. DER: a 2k..7 
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2 Oo Sould, which ſignifies. a Stipend, is a Man hired for Pay to 
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ſerve in Var. 
The ancient Method of raiſing Soldiers was in this Manner. 
A Knight or an Eſquire, who had Revenues, Farmers and Tenants, did 
covenant with the King, by Iadenture inrolled in the Exchequer, to 
ſerve him in War for a certain Term, with a certain Number of Men, 
whoſe Names were ſet down in a Liſt. * 
aH.6 There are divers Regulations concerning Soldiers in ſome ancient Sta- 
4 18, 10. tutes; but as theſe were adapted to the ancient Method of raiſing Sol. 
7 H. 7. c. 1. diers, which has for many Years been diſcontinued, it is not neceflary, 
3 H. 8. e. 4 to give an Account of ſuch Regulations. e 
2 & 3 E. 6. . n 
c. 2. 4 5 P. & M. c. 3. 


, 


1 Inſt, 71. 


The Regulations as to Soldiers, at this Time obſerved, depend upon 
ſome modern Acts of Parliament, and principally, upon one which is 
paſſed annually, intituled An A# for puniſhing Mutiny and Deſertion, and 


for the better Payment of the Army and their Quarters. 


Such of theſe Regulations, as are of more general Uſe to be known, ſhall 
LY de treated of in the following Order, 2 711 


(A) Of inliſting Soldiers. | 
(B) Jn what Caſes Soldiers are free from Arreſt. 
(C) Of quartering Soldiers, 
D) Of Carriages foz the Uſe of his Bajeſty's Forces. 
(E) Ot the Penalties inturred by encouraging Deſertfon 
or harbouring a Delerter, and of the. Rewara fo2 appre⸗ 
hending a Deſerter., Y 
F) Of the military Punſſhments to which Soldiers are 
liable. | 


** - 


Soldiers. 
(G) Ot the Civil Puniſhments to which Soldiers are liable: 


(H) Ok the Liberty given to Soldiers of exerciſing Trades. 


(1) Ok divers Things, which did not fall under any of the 
kozegoing Heads. | 


— 


A) Of inliſting Soldiers. Page 372 


1. 1 the 17 G. 3. c. 3. par. 71. it is enacted, That when and as A Pe rſon in- 
<« often as any Perſon or Perſons ſhall be inliſted as a Soldier or liſted may 
« Soldiers in his Majeſty's Land Service, he and they ſhall within four wks e 
« Days, but not ſooner than twenty-four Hours, after ſuch inliſting re- "+I 
<< ſpectively, be carried before the next Juſtice of the Peace of any County, 
« Riding, City or Place, or chief Magiſtrate of any City or Town 
« Corporate, not being an Officer of the Army, and before ſuch Juſtice 
<« or chief Magiſtrate he or they fhall be at Liberty to declare his or their 
« Diſſent to ſuch Inliſting z and upon ſuch Declaration and returning 
<« the inliſting Money, and alſo each Perſon ſo diſſenting paying the Sum 
« of twenty Shillings for the Charges expended or laid out upon him, 
« ſuch Perſon or Perſons ſo inliſted ſhall be forthwith diſcharged and 
« ſet at Liberty in the Preſence of ſuch Juſtice or chief Magiſtrate ; 
s bur if ſuch Perſon or Perſons ſhall refuſe, or negle&, within the Space 
ce of twenty-four Hours to return and pay ſuch Money as aforeſaid, he 
« or they ſhall be deemed and taken to be inliſted, as if he or they had 
« given his or their Aſſent thereto before ſuch Juſtice or chief Magiſ- 
« trate z or if ſuch Perſon or Perſons ſhall declare his or their hav- 
« ing voluntarily inliſted himſelf or themſelves, then ſuch Juſtice ot 
« chief Magiſtrate ſhall and he is hereby required forthwith to certify 
\ under his Hand, that ſuch Perſon or Perſons is or are duly inliſted, 
« ſetting forth the Place of the Birth, Age and Calling of him or them 
« reſpectively, if known, and that the ſecond and ſixth Sections of the 
« Articles of War againſt. Mutiny and Deſertion were read to him or 
& them, and that he or they had taken the Oath mentioned in the faid 
« Articles of War; and if any ſuch Perſon or Perſons, ſo to be cer- 
« tified as duly inlifted, ſhall refuſe to take the ſaid Oath of Fidelity 
before the ſaid Juſtice or chief Magiſtrate, it ſhall and may be lawful 
« for ſuch Officer, from whom he has received ſuch Money as aforeſaid, 
« to detain and confine ſuch Perſon or Perſons until he or they ſhall 
« take the Oath before required; and every military Officer that ſhall 
« act contrary hereto, or offend herein, ſhall incur the like Penalty and 


. « Forfeiture, as is by this Act to be inflicted upon any Officer for 
« making a falſe and untrue Muſter.” | 


2. The ſecond Section of the Articles of War, which is to be read to an 
inliſted Man, contains the following Articles. e 8 
3. Art. 1. Whatſoever Officer or Soldier ſhall preſume to uſe traiterous 
e or diſreſpe&tful Words againſt the ſacred Perſon of his Majeſty, his 
« Royal Highneſs the Prince of Wales, or any of the Royal Family; 
if a commiſſioned Officer he ſhall be cafhiered; if a Non-commil- 
« ſioned Officer or Soldier he ſhall ſuffer ſuch Puniſhment as ſhall be in- 
« flited upon him by the Sentence of a Court-martial.” 


4. Art, 2. Any Officer or Soldier, who ſhall behave himſelf with Con- 
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« tempt or Diſreſpect towards the General or other Commander in 
« Chief of our Forces, or ſhall ſpeak Words tending to his Hurt or ö 
“ Diſhonour, ſhall be puniſhed according to the Nature of his Offence j 
« by the Judgment of a Court-martial.” : : 

T0o6 Ok - | 7 R 5. Art. 1 
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Soldiers. 


5. Art. 3. * Any Officer or Soldier, who ſhall begin, excite, cauſe or join 
*in any Mutiny or Deſertion in the Troop, Company or Regiment to 
wich he belongs, or in any other Troop or Company in our Service, 
or on any Party, Poſt, Detachment or Guard, on any Pretence what. 

* ſcever, ſhall ſuffer Death or ſuch other Puniſhment as by a Coutt- 
« martial ſhall be inflited.*”” : 1 n | 

6. Art, 4. © Any Officer, Non-commiſſioned Officer or Soldier, who 
<« being preſent at any Mutiny or Sedition does not uſe his utmoſt En- 


* Page 573 ©* * deavours to ſuppreſs the ſame, or coming to the Knowledge of any 


%“ Mutiny or intended Mutiny does not without Delay give Information 
&* thereof to his commanding Officer, ſhall be puniſhed by a Court- 
« martial with Death or otherwiſe according to the Nature of his 
« Offence.” N a ; 5 

7. Art. 5. Any Officer or Soldier, who ſhall ſtrike his ſuperior Officer, 
4 or offer to draw or ſhall lift up any Weapon, or offer any Violence 
« againſt him being in the Execution of his Office, on any Pretence 
« whatſoever, or ſhall diſobey any lawful Command of his ſuperior 

* Officer, ſhall ſuffer Death, or ſuch other Puniſhment as ſhall according 
<« to the Nature of his Offence be inflited upon him by the Sentence of 
« a Court- martial.“ | | 3 | 

8. The ſixth Section of the Articles of War, which is likewiſe to be 
read to an inliſted Man, contains the following Articles. 

9: Art. 1. All Officers and Soldiers, who having received Pay or having 
<« been duly inliſted in our Service ſhall be convicted of having deſerted 
ee the ſame, ſhall ſuffer Death or ſuch other Puniſhment as by a Court- 
«© martial ſhall be inflicted.” . 8 

Io. Art. 2. Any Non-commiſſioned Officer or Soldier, who ſhall with- 
e out Leave from his commanding Officer abſent himſelf from his Troop 

or Company, or from any Detachment with which he ſhall be com- 
* manded, ſhall, upon being convicted thereof, be puniſhed according to 
$ the Nature of his Offence at the Diſcretion of a Court-martial.” 

11. Art. 3. * No Non-commiſſioned Officer or Soldier ſhall inliſt himſelf 
* in any other Regiment, Troop or Company, without a regular Diſ- 
e charge from the Regiment, Troop or Company in which he laſt ſerved, 

on the Penalty of being reputed a Deſerter and ſuffering accordingly : 
« And in caſe any Officer ſhall knowingly receive and entertain ſuch 
« Non-commiſſioned Officer or Soldier, or ſhall not after his being diſ- 
e covered to be a Deſerter immediately confine him, and give Notice 
e thereof to the Corps in which he laſt ſerved, he the ſaid Officer ſo 
ee offending ſhall by a Court- martial be caſhiered “ 
12. Art. 4. Whatſoever Officer or Soldier ſhall be convicted of hav- 
<< ing adviſed or perſuaded any other Officer or Soldier to deſert our Ser- 
vice, ſhall ſuffer ſuch Puniſhment as ſhall be inflicted upon him by the 
Sentence of a Court-martial.”? | 
13. The Oath which is to be adminiſtred to an inliſted Man is in theſe 
Words; © I ſwear to be true to our Sovereign King George, and to ſerve 
* him honeſtly and faithfully, in Defence of his Perſon, Crown and 
« Dignity againſt all his Enemies and Oppoſers whatſoever: And to 
„ obſerve and obey his Majeſty's Orders, and the Orders of the Generals 
« and Officers ſet over me by his Majeſty.” “ | | 


14. By the 17 Geo. 3. c. 3. par. 72. it is enacted, That if any Perſon 
Conding 2 th 5 Perſons ſhall receive the inliſting Money from any Officer, knowing 
ter taking in- 44 it to be ſuch, and ſhall abſcond or refuſe to go before ſuch Juſtice or 


lifting Mo- 
ney to be 


« chief Magiſtrate, in order to declare his Aſſent or Diſſent as aforeſaid, 


deemed in- ** ſuch Perſon or Perſons ſhall be deemed and taken to be inlifted to all 


liſted. 


Intents andPurpoſes whatſoever; and ſhall and may be proceeded againſt, 
4 ag if he or they had taken the Oath, directed by the ſaid Articles of 
« War to be taken before ſuch Juſtice or chief Magiſtrate,” 


I5. Parker 


16; By the 17 G. 3. c. 4. intituleds An Al ſor the Regulation of bis Mg. 3" ©.” 
jeſty's Marine Forces while on Shore, the ſame Proviſions are made as to the gulations 
inliſting of Men to ſerve as Marines, as in the Paragraph juſt cited are made foren- 
made for the inliſting of Men to ſerve as Soldiers; and it may once for liſting Ma- 

all be obſerved, that the ſame Regulations, as to their being free from rines as | 
Arreſts, their Quarters, their being ſubje& to military Puniſhments, and 1 
many other Things, are made by this Statute for Marines, as are made 
by the Mutiny Act for Soldiers. | . 

17. By the 16 C. 3. c. 3. par. 1. after reciting, that whereas by an All me Regus 
Act made in the ſecond Year of the Reign of his preſent Majeſty, inti- 


lations of the 
tuled an Act to explain and amend, and reduce into one Act of Parlia- Mutiny Act 
ment the ſeveral Laws now in being, relating to the raiſing and training ?"* e eg 
the Militia within that Part of Great Britain called England, it is amongſt 8 
other Things enacted, that in caſe of an actual Invaſion, or upon im- embodied. 
minent Danger thereof, or in caſe of Rebellion, it may and ſhall be | 
lawful for his Majefty, his Heirs and Succeſſors, the Occaſion being 

firſt communicated to Parliament, if the Parliament ſhall be then fit. 

ting, or declared in Counſel and notified by Proclamation, if no Par- 

| liament ſhall be then fitting or in being, to order and direct his or 

their Lieutenants and Deputy Lieutenants therein mentioned, with all 
convenient Speed to draw out and embody all the Regiments and Batta- 

lions of Militia of their reſpeQive Counties, Ridings, or Places, or ſo 

many of them as his Majeſty, his Heirs and Succeſſors, ſhall judge 
neceſſary, in ſuch Manner as ſhall be beſt adapted to the Circumſtances . 

of the Danger; and to direct them to be employed in ſuch Manner as 

is therein more particularly mentioned: And whereas it might be of 

great public Utility, that the Militia of this Kingdom ſhould be drawn 

out, embodied and employed as aforeſaid, upon Occaſion of the preſent of 
Rebellion in America, or any Rebellion that may hereafter ariſe in any of 

the Dominions of the Crown of Great Britain, that his Majeſty may be 

more able to employ his other Forces for the ſuppreſſing of ſuch Rebellion, 

and at the ſame Time to provide for the Defence of theſe Kingdoms, 

it is enated; * That in all Caſes of Rebellion within this Realm of 

« Great Britain, or any of the Territories or Dominions thereunto be- 

« longing, the Occaſion being firſt communicated, declared and notified 

« as in the ſaid Act is provided, it ſhall and may be lawful for his 

« Majeſty, his Heirs and Succeſſors, to order and direct all Regiments 

« and Battalions of Militia, of the reſpective Counties or Places in this 
Kingdom, or ſo many of them as his Majeſty, his Heirs and Succeſ- 

« ſors, ſhall judge neceſſary to be drawn out, embodyed, led, and 

e employed in any Parts of this Kingdoms, in ſuch Manner and upon 

<« the like Terms and Conditions, and Regulations, to all Purpoſes and 

« Effects whatſover, as in the ſaid Act are provided in the Caſes therein 

„ mentioned.” | | 7 9 | 


6 
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(B) In what Caſes Soldiers are free from 


V the 17 G. 3. c. 3. par. 71. In order to prevent, as far as ma be, ; 
. B any unjuſt or fraudulent Arreſts that may be made upon Soldiers, . 
whereby his Majeſty and the Publick may be deprived of their Servic 


e, reſted, unleſs 


it for aCrimeor 


The ſame Re- 
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Soldiers. | 
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a Debt of ten it is enacted. That no Perſon whatſoever, who is or (hall be liſted, or 
Pounds, 4 ſhall liſt or enter himſelf as a Volunteer in his Majefly's Service, as à 
& Soldier, either in the Kingdom of Great Britain or Treland, or in 
« Jerſey, Guernſey, Alderney, Sari, or Man, or the Iſlands thereto belong- 
e or in any of his Majeſty's Plantations, during the Continuance of 
ce this Act, ſhall be liable to be taken out of his Majeſty's Service by 
„ any Proceſs or Execution whatſcever, other than for ſome criminal 
„Matter, unleſs for a real Debt or other juſt: Cauſe of Action, and 
« unleſs before the taking out of ſuch Proceſs or Execution, not being 
« for a criminal Matter, the Plaintiff or Plaintiffs therein, or ſome 
te other Perſon or Perſons on his or their Behalf, ſhall make Affidavit 
before one or more Judge or Judges of the Court of Record, or other 
* Court, out of which ſuch Proceſs or Execution ſhall iſſue, or before 
e ſome Perſon authorized to take Affidavits in ſuch Court, that to his 
« or their Knowledge the original Sum, juſtly due and owing to the 
<« Plaintiff or Plaintiffs from the Defendant or Defendants in the Action, 
« Or Cauſe of Action on which Proceſs ſhall iſſue, or that the original 
% Debt for which ſuch Execution ſhall be iſſued out, amounts to the Value 
4 of ten Pounds at leaſt, over and above all Coſts of Suit in the ſame 
« Action, or in any other Action on which the ſame ſhall be grounded; 
« 4 Memorandum of which Oath ſhall. be marked on the Back of ſuch 
« Proceſs or Writ, for which Memorandum or Oath no Fce ſhall be 
« taken; and if any Perſon ſhall nevertheleſs be. arreſted contrary to the 
Intent of this Act, it ſhall and may be lawful for one or more Judge 
4 or Judges of ſuch Court, upon Complaint thereof made by the 
« Party himſelf, or by any his ſuperior Officer, to examine into the ſame 
« by Oath of the Parties or otherwiſe, and by Warrant under his or their 
« Hands and Seals to diſcharge ſuch Soldier fo arrreſted contrary to the 
< Intent of this Act, without paying any Fee or Fees, upon due Prot 
« made before him or them, that ſuch Solder ſo arreſted was legally liſted 
« as a Soldier in his Majeſty's Service, and-arreſted contrary to the In- 
e tent of this Act, and alſo to: award to the Party fo complaining tuch 
« Coſts as luch Judge or Judges ſhall think reaſonable : For the Reco- 
very whereof he ſhall have the like Remedy, that the Perſon who takes 
„ out the ſaid Execution might have had for his Coſts, or the Plaintiff 
« in the like Action might have had for the Recovery of his. Colts, in 
« caſe Judgment had been given for him with Coſts againſt the Defend- 

<« ant in the ſaid Action.“ + 60RD If 
But Execu- 2. But by par. 67. To the End that honeſt Creditors, who aim only at 
tion may be the Recovery of juſt Debts, due to them from Perſons entered into and liſt- 
Wan. ed in his Majeſty's Service, may not be hindred from ſuing for the ſame, 
a Soldier. but on the contrary may be aſſiſted and forwarded in their Suits ; and in- 
| ſtead of an Arreſt, which may at once hurt the Service and occaſion a 
great Expence and Delay to themſelves, may be enabled to proceed in a 
more ſpeedy and cheap Method, it is enacted, © That it ſhall and may be 
* Page 575. lawful to or for any. Plaintiff or Plaintiffs, upon Notice firſt given in 
« Writing of the Cauſe of Action to ſuch Perſon or Perſons ſo entered. 
« or left at his or their laſt Place of Reſidence before ſuch liſting, to file a 
% common Appearance, in any Action to be brought for or upon Account 
of any Debt whatſover, ſo as to entitle ſuch Plaintiff to proceed there- 
6 in to Judgment ot Qutlawry; and to have an Execution thereupon, 
other than againſt the Body or Bodies of him or them ſo liſted as atore- 


ſaid, this Act or any Thing herein or any former Law or Statute to 
the contrary notwithſtanding.“ | 


— 


An impreſſed | 3. The Exemption from deing ar eſted, except for a criminal Matter 


Soldier not to 


eee a Debt of ten Pounds, extended formerly only to Volunteers. But by 


for a criminal the 30 G. 2. c. 8. pf 20. it is enacted, That the Commiſſioners, 2 


2 

* 
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4 Soldiers. 
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| © ſent at a Meeting for liſting Soldiers as in this Act is before directed. 
& ſhall cauſe the ſecond and ſixth Sections of the Articles of War againſt 
„ Mutiny and Deſertion to be read to the Men impreſſed by virtue of 
% this Act, and from and after the reading the ſaid Articles of War, 
« every Man ſo impreſſed ſhall be deemed a liſted Soldier to all Intents Þ 
„ and Purpoſes, and ſhall not be liable to be taken out of his Majeſty's 
« Service by any Proceſs, other than for ſome criminal Matter.” 

4. To a Latitat iſſued to arreſt a Man the Sheriff returned, that he was 1 f. Raym. 
lifted according to the Act of the 4& 5 Anne, c. 10. et ea Occaſione 1246. 
capere non poſſum. It was inſiſted, that the Sheriff ought to have arreſted 5% . Mid- 
the Defendant, and that he might afterwards have been diſcharged by a %s Caſes 
Judge on common Bail if he were regularly liſted, but that the Sheriff 

was not to take upon himſelf to determine as to the Regularity of the en- 
liſting. The Court upon Conſideration held the Return to be good, 
and that, as the Statute operated as a Super ſedeas to any Proceſs to be 
iſſued againſt a Perſon inliſted, the Sheriff if he ſhould arreſt ſuch Per- 
ſon would be liable to an Action of falſe Impriſonment. It appears 
from the Clauſe, by which the Plaintiff is enabled to file common Bail 
and to proceed to Judgment againſt the Defendant, that it is not the In- 
tention of the Statute, that a Soldier ſhould be liable to be arreſted and be 
afterwards diſcharged on common Bail. If this Man were not regularly 
liſted, the Plaintiff has his Remedy by Action againſt the Sheriff for a 
falſe Return. JOE | | 1 

g. A Soldier being in Cuſtody upon a Writ De Excommunicato Capiendo, 11 Mod. 191. 
for Non · payment of Coſts in a Suit for Tithes in a Court Chriſtian, he Anon. 
was ordered by the Court of King's Bench to be diſcharged, as being 
within the Reaſon of the Mutiny Act. EN tee „„ 

6. As the Words heretofore in the Mutiny Act were, that any Perſon, 11 Mod. 234. 
who voluntarily liſts bimſelf, ſhall not be taken out of bis Majeſty's Service by Maſcall v. 
any Proceſs whatſoever, it was holden by the Court of King's Bench that P vow 
only meſne Proceſs was intended, and that a Soldier might be taken in pane 15 
Execution. It appears however from what fell from Holt, Ch. J. that oh 
the Court of Common Pleas had at that Time been of a contrary Opinion. 

7. To remove all Doubt as to this, the Words now conſtantly inſerted 
in the Mutiny Act are, bat no Perſon, lifted as a Volunteer in bis Ma- 
Jjeſty's Service as a Soldier, Pall be liable to be taken out of bis Majeſty's 
Service by any Proceſs or Execution whatſoever, other than for ſome criminal 
Matter, unleſs for a real Debt, &c. 
8. The Conſtruction of a Mutiny Act has been, that if more than ten 
Pound had been recovered by a Judgment for Damages and Coſts, in an 1Barn | 
Actionfor a Debt under ten Pound, and a ſecond Action be brought upon 3 5 
the Judgment, a Soldier ſhall not be diſcharged upon common Bail; the ” 
Court being of Opinion, that, as the Debt which they were to conſider 
was the Sum recovered by the Judgment, the Defendant ought to be 
holden to ſpecial Bail. | 

9. But it is provided by the preſent Mutiny Act, and by all the Mu- | 
tiny Acts for ſome Years paſt ic hath been provided, that the original“ Page 576 
Debt, for which Execution may be iſſued, muſt amount to ten Pounds at leaſt, 
over and above all Coſts of Suit in the ſame Action, or in any other Action on 
which the ſame ſhall be grounded. { 

10. A Trooper, who liſted on the ſixteenth Day of May was arreſted str. 2. 
upon the nineteenth. Upon a Motion to diſcharge him upon filing Bagig v. 
common Bail it was ſaid for the Plaintiff, that, as the Affidavit only went Janz, 10 
to his having been learning to ride, this was not doing Duty as the Act "_ 
requires, but was only to qualify himſelf for the doing it: But by the : 


Court: It is doing Duty, he receives his Pay and muſt be diſcharged on 
common Bail. | | 


Vo L. IV. | 7 8 
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Str. 7. 
Jobnſon v. 
Lowth, 10 
Mod. 346. 


rant, and that he is in the Nature of a Commiſſion Officer. 


11. Upon a Motion to diſcharge a Gunner in the Train of Artillery 
upon filing common Bail it was inſiſted for the Plaintiff, that a Gunner 
receives one Shilling per Day for his Pay, that he is appointed by War- 
It was an- 
ſwered, that a Gunner is liſted as a common Soldier is, and that he is 
liable to all the Penalties in the Mutiny Act to which a common Soldier 
is liable. He was diſcharged upon common Bail; and by the Court: 


We are informed that a Gunner is within the Deſcription of a common 


Sayer 107. 
Methuen v. 
Martin. 
Mich. 27 G. 
2. 


Soldier, the extraordinary Pay being only in Conſideration of the Skill 
requiſite in his Place. . „ oy 

12. Upon a Rule to ſhew Cauſe, why a Sum of Money paid by the 
Defendant ſhould not be repaid, it appeared, that the Defendant was a 
private Man in one of the Troops of Life-Guards ; and that, being ar- 
reſted for a Debt under ten Pounds, he paid the Debt in order to obtain 
his Liberty, one Queſtion was, whether the Defendant be ſuch Soldier, 
as is by the 26G. 2. c. 5. exempted from being liable to an Arreſt for 
a Debt under ten Pounds? Mrigbt J. Deniſon J. Lee C. J. being abſent, 
were of Opinion that he is. And by Wright J. it is declared by that 
Statute ** That no Perſon, who. ſhall be liſted, or ſhall liſt himſelf as a 
“ Volunteer in his Majeſty's Service, as a Soldier, ſhall be liable to be 
e taken out of his Majeſty's Service by any Proceſs, other than for ſome 
ce criminal Matter, unleſs for a real Debt of ten Pounds.“ Fofter J. in- 


clined to be of Opinion, that as a Perſon, inſtead of receiving Money, 


pays a conſiderable Sum upon being admitted as a private Man into a 
Troop of Life-Guards, ſuch Perſon is not a Soldier within the Meaning 
of that Statute. At another Day, a Certificate being prodced from the 
Commiſſary General's Office, that the Defendant did. liſt himſelf as a 
Volunteer; and it appearing, that the Articles of War were read over 
to him; and that the Oath, directed to be adminiſtered to a liſted | 
Soldier by a Juſtice of the Peace, was taken by him, Faſter J. concur- 
red in Opinion with the other Juſtices. Another Queſtion was, whether, 
although the Defendant would, whilſt under the Arreſt, have been en- 
titled to the Diſcharge of his Perſon, he be now entitled, to have the 
Money paid to obtain his Liberty repaid ? It was holden that he is; and 


by the Court: It is equally reaſonable, that the Money paid by the 


1 Barn. 311, 
Bowler v. 
Owen. 


Defendant to obtain his Liberty ſhould be repaid, as that his Perſon, in 
caſe the Application had been on that Account, ſhould have been diſ- 
charged. RL, 8 
1 — An Out - penſioner of Chelſea College having been arreſted, a Queſ- 
tion aroſe, whether he were intitled to his Diſcharge as being a Soldier in 
his Majeſty's Service? It was holden that he was not; becauſe he is not 
under military Diſcipline, and only ſubject to the Controul of the Commiſ- 


ſioners of the College. 


Soldiers may 


be quartered 


in Inns, Ale- 


houſes, Kc. be burthened with the ſojourning of Soldiers againſt their Wills; and by 
à Clauſe in an Act of Parliament, made in the one and thirtieth Year of 
the Reign of King Charles the Second, it is declared and enacted, that no Of. 


but not in 
rivate 
ouſes, 


(C) Of quartering Soldiers, 
15 I Y the 17G. 3. c. 3. par. 25, After reciting, chat whereas by the 


Petition of Right, in the third Year of King Charles the Firſt, it is 
enacted and declared, that the People of the Land are not by the Laws to 


cer Civil or Military, or other Pe un whatſoever, ſhould from thencetorth 


preſume to place, quarter or billet, any Soldier or Soldiers upon any. Subject 


* 


mr 
0 


or inhabitant of this Realm of any Degree, Quality or Profeſſion whatſo- 
ever, without his Conſent; and that it all and and may be lawful for any | 
Subject, Sojourner, or Inhabitant, to refuſe to quarter any Soldier or Sol- Page 577 
diers, notwithſtanding any Demand or Watrant, or Billeting whatſoever : 

But foraſmuch as at this Time, and during the Continuance of this Act, 

there is and may be Occaſion, for the marching and quartering of Regi- 

ments, Troops and Companies, in ſeveral Parts of his Ki e it is en- 

acted, That for and during the Continuance of this Act, and no longer, 

<« it ſhall and may be lawful to and for the Conſtables, Tythingmen, 

«© Headboroughs and other chief Officers and Magiſtrates of Cities, 

« Towns and Villages, and other Places within England, Wales and 

« the Town of Berwick upon Tweed, and in their Default or Abſence, 

<« for any one Juſtice of the Peace, inhabiting in or near any ſuch City, 

« Town, Village or Place, and for no others; and ſuch Conftables, and 

<« other chief Magiſtrates as aforeſaid are hereby required, to quarter and 

ce billet the Officers and Soldiers in his Majeſty's Service in Inns, Livery- 

4e ſtables, Ale-houſes, Victualling-houſes, and the Houſes of Sellers of 

« Wine by Retail to be drunk in their own Houſes or Places thereunto 

e belonging, other than and except Perſons who keep Taverns only, be- 

e ing Freemen of the Company of Vintners of the City of London, not- 

e withſtanding ſuch Perſons who keep Taverns only have taken out Vic- 

<« tualling Licenſes ; and all Houſes of Perſons ſelling Brandy, Strong 

« Waters, Cyder or Metheglin, by Retail to be drank in their Houſes, 

c other than and except the Houſes of Diſtillers, who keep Houſes or 

% Places of diſtilling: Brandy or Strong Waters, and the Houſe of any 

„ Shopkeeper, whoſe principal Dealings ſhall be more in gther Goods and 

« Merchandizes than in Brandy or Strong Waters, ſo as fich Diſtillers 

<« or Shopkeepers do not permit, or ſuffer, tippling in his or their Houſes, ' 

« and in no other and in no private Houſe whatſoever; nor ſhall any 

« more Billets at any Time be ordered, than there are effective Soldiers 

C preſent to be quartered.” 3 on 


2. By the ſame Par. it is provided, That if any Conſtable, Tything- A Magiſtrate 
« man or ſuch like Officer, or Magiſtrate as aforeſaid, ſhall preſume to or Conſtable 
e quarter or billet any Officer or Soldier in any private Houſe, without renn 4 
the Conſent of the Owner or Occupier, in ſuch Caſe ſuch Owner o . hs 
« Occupier ſhall have his or their Remedy at Law againſt ſuch Magi- Houſe liable 
e ſtrate or Officer, for the Damage that ſuch Owner or Occupier ſhall to an Action. 
ſuſtain thereby.” | 3 5 | 

3. In an Action of Treſpaſs againſt a Conſtable, for quartering a Dragoon Salk. 387. 
upon the Plaintiff, it was found by a ſpecial Verdict, that the Plaintiff Parkburf v. 
kept a Houſe at Epſom, and let Lodgings to ſuch as came there for the 727, Carth. 
Benefit of the Air and Waters, that he dreſſed Meat for his Lodgers at Ld Rove 
four Pence per Joint, and ſold them Small Beer at two Pence per Mugg, 479 
and that he likewiſe found them Stable Room, Hay and other Things for 
Horſes, at certain Rates, and the Queſtion was, whether he were liable to 
have a Solder quartered upon him? it was holden that he was not; and 
by Holt Ch. J. this Caſe is fo plain, that there is no Occaſion for giving 
Reaſons, | | 

4. By the 17 G. 3. c. 3. par. 25. it is provided, © That if any military penalty on a 
% Officer ſhall take upon him to quarter Soldiers, otherwiſe than is li- Military Of- 
e mited and allowed by this Act, or ſhall uſe or offer any Menace or ficer quarter- 


„ Compulſion to any Mayors, Conſtables, or other civil Officers before- 775 Soldiers 


. C - ag 
« mentioned, tending to deter and diſcourage any of them from per- thi, AS. 


« forming any Part of their Duty hereby required or appointed, ſuch 
military Officer ſhall for every ſuch Offence, being thereof convicted 
ee before any two or more of the next Juſtices of the Peace of the County, 
by the Oath of two credible Witneſſes, be deemed and taken to be 


* ipſo 


Soldiers. 


* ipſo facto caſhiered, and ſhall be utterly diſabled to have or hold any 
military Employment within this Kingdom, or in his Majeſty's Ser. 
vice; provided the ſaid Conviction be affirmed at the next Quarter. 
* Seſſions of the Peace of the ſaid-County, and a Certificate thereof be 
'* tranſmitted to the Judge Advocate, who is hereby obliged to certify the 
<« ſame to the next Court-martial.” © # 
Soldiers 5. By par. 48. it is enacted, That if any Officer military or civil, by 
Wives, Chil- “ this Act authorized to quarter Soldiers in any Houſes hereby appointed 
dren or Ser- 46 for that Purpoſe, ſhall at any Time during the Continuance of this 
be duet Act quarter the Wives, Chiſdren, or Men or Maid Servants of any 
pes ware Con- Officer or Soldier, in any ſuch Houſes againſt the Conſent of the 
ſent. « * Owners, the Party offending, if an Officer of the Army, ſhall upon 
Page 578 © Complaint and Proof thereof made to the Commander in Chief of 
| e the Army, or Judge Advocate, be ipſo facto caſniered; and if a Con- 
* ſtable, Tythingman or other civil Officer, he ſhall forfeit to the Party 
* aggrieved twenty Shillings, upon Complaint and Proof made thereof 
<* to the next Juſtice of Peace, to be levied by Warrant of ſuch Juſtice 
e by Diſtreſs and Sale of his Goods.” | i 
Perſons ag- 6, By par, 25. it is provided, © That in caſe any Perſon ſhall find him- 
22 <« ſelf aggrieved, in that ſuch Conſtable, Tythingman or Headborough, 
— Sl. chief officer. or F au ſuch chief Officer or Magiſtrate not 
diers to be being a Juſtice of the Peace, has quartered or billeted in his Houſe a 
relieved. greater Number of Soldiers, than he ought to bear in Proportion to 
| * fis Neighbours, and ſhall complain thereof to one or more Juſtice or 
4 Juſtices of the Peace of the Diviſion, City or Liberty where ſuch 
* Soldiers are quartered; or in caſe ſuch chief Officer or Magiſtrate 
„ ſhall be a Juſtice of the Peace, then on Complaint made to two or 
© more Juſtices of the Peace of ſuch Diviſion, City or Liberty, ſuch 
ei Tuſtices reſpectively ſhall have and have hereby Power to relieve ſuch 
<« Perſon, by ordering ſuch and ſo many of the Soldiers to be removed, 
* and quartered upon ſuch other Perſon or Perſons as they ſhall ſee 
1 Cauſe; and ſuch other Perſon or Perſons ſhall be obliged to receive 
e ſuch Soldiers accordingly.” | | 
No ſuſticeof 7. By par. 26. it is enacted, * That no Juſtice or Juſtices of the Peace, 
the Peace, „ having or executing any military Office or Commiſſion in that Part of 
being a mili- cc Great Britain called England, ſhall and may, during the Continuance of 
a be. 4 te this Act, directly or indire ly be concerned in the quartering or billet- 
Soldier under © ing or appointing any Quarters for any Soldier or Soldiers in the Regi- 
his ownCom- ©* ment, Troop or Company, under the immediate Command or Com- 
mand. 4 mands of ſuch Juſtice or Juſtices according to the Diſpoſition made 
„ for quartering of any Soldier or Soldiers by Virtue of this Act; but 
that all Warrants, Acts, Matters or Things, executed or appointed 
& by ſuch Juſtice or Juſtices of the Peace, for or concerning the ſame, 
„ ſhall be void, any Thing in this Act to the contrary notwithſtanding,” 
penalty on an 8. By par, 29. it is enacted. That if any Officer ſhall take or cauſe to 
Officer taking © be taken, or knowingly ſuffer to be taken, any Money of any Perſon, 
Money to ex- « for excuſing the quartering of Officers or Soldiers or any of them in 
| cole I” % any Houſe allowed by this Act, every ſuch Officer ſhall be caſhiered, and 
*r * be incapable of ſerving in any military Employment whatſoever.” 
Ia what Man- 9. By par. 3 1. after reciting, that ſome Doubts have ariſen, whether com- 
ner Officers. manding Officers of any Regiment, Troop or Company, may exchange 
may ex. any Man or Horle quartered in any Town or Place, with another Man 
change Men or Horſe quartered in the ſame Place, for the Benefit of the Service, it 
brag: nog is enacted. That ſuch Exchange as above mentioned may be made by 
ters. « ſuch commanding Officers reſpectively, provided the Number of Men 
ç and Horſes do not exceed the Number at that Time billeted on ſuch 
« Houſe or Houſes ; and the Conſtables, Tythingmen, Kr 
20 . 18 | ih, RL] al 


Soldiers. 
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« and other chief Officers or Magiſtrates of the Cities, Towns and Vil- * 
« lages, or other Places, where any Regiment, Troop, or Company ſhall ' 
« be quartered, are hereby required to billet ſuch Men and Horſes hereby 

« exchanged accordingly.” e eee e yas medw oo en 


10. By par. 68. it is enacted, . That if any High Conſtable, Conſtable, Penalty on 2 
« Beadle or other Officer or Perſon whatſoever, who by Virtue or Colour Conftable for 
of this Act ſhall quarter or billet, or be employed in quartering or not quarter- 
* billeting any Officers or Soldiers, ſhall neglect or refuſe, for the Space 1 
« of two Hours, to quarter or 'billet ſuch Officers or Soldiers, when Money to er 


Money to ex- 


« thereunto required in fuch Manner as is by this Act directed, provided cuſe the 
« ſufficient Notice be given before the Arrival of ſuch Troops; or ſhall quartering of 
« receive, * demand, contract or agree for any Sum or Sums of Money en. 


or any Reward whatſoever, for or on Account of excufing, or in order Page 579 


« to excuſe, any Perſon or Perſons whatſoever from quarrering, - or re- 

« celiving into his, her or their Houſe or Houſes, any ſuch"Officer or Sol- 

« dier, and ſhall be thereof convicted before any one or mfe Juſtice or 

« Juſtices of Peace of the County, City or Liberty, within which ſuch 

« Offence ſhall be committed, either by his own Confeflion; or by tke 
« Oath of one or more credible Witneſs or Witneſſes, which Oath the** - 

« ſaid Juſtice or Juſtices is and are hereby impowered to adminiſter, 


__ every ſuch High Conſtable, Conſtable, Beadle, or other Officer or Pers 


« ſon ſo offending, ſhall forfeit for every ſuch Offence "the Sum of five © — 
« Pounds, or any Sum of Money not exceeding five Pounds nor leſss 
« than forty Shillings, as the ſaid Juſtice or Juſtices, before whom the 
Matter ſhall be heard, ſhall in his or their Diſcretion think fir, to be le- 

e vied by Diſtreſs and Sale of the Goeds of the Perſon offeriding, by War- 
& rant under the Hand and Seal, or Hands and Seals, of fuch' Juſtice or 
<« Juſtices before whom ſuch Offender ſhall be convicted, or one or more | 
of them, to be directed to any other Conſtable within the County, City 
« or Liberty, or to ang uf the Overſeers Ef dhe Bode of the Parim 
„ where the Offender ſhall dwell; the ſaid Sum of five Pobnds, or the 
« ſaid Sum not exceeding five Pounds nor els than forty Shillings, when 
<« levied, to be paid to the Overſeers of the Poor of the Pariſh wherein 
the Offence ſhall be committed, or to ſome one of thein, for the 'Uſe 
« of the Poor of the Pariſh.” 0 5 


11. By par. 69. it is enacted, That it ſhall and may be Jawful to and A Juſtice of 
« for any one or more Juſtice or Juſtices of the Peace, Vichin théir re- the Peace 
« ſpeftive Counties, Cities or Liberties: by Warrant or Order under may require 
« his or their Hand and Seal, or Hands and Seals, at any Time or _ 222 
« Times during the Continuance of this Act, to requſte· nd command ber 1 
« any High Conſtable, Conſtable, Beadle or other Offfcœr, CHOU (hall tiers quar- 
« quarter or billet any Soldiers in Purfuatice of "this Act, 46 give an red. 
Account in Writing, unto the faid -Juftite' or Juſtices" refering the 

« ſame, of the Number of Officers or Soldiets who ſhall be Abetered 
e or billeted by them, and allo the Names df the Hdüſekcepers or Per- 
e ſons upon whom every ſuch Officer or Sgldier“ ſh be? quartered or 
e billeted, together with an Atebunt of the Street or Placę here every 
« ſuch Houſekeeper dwells, and the, Signs, if any, ug to their 
« Houſes ; to the End it may appear to the ſaid Juſtice 0 dr where 
e ſuch Officers and Soldiers are quartered and billeted;” #hd that he or 
« they may be thereby the better enabled to prevent or puniſh all Abuſes 
e in the quartering or billetin of them.” - 201 200 49209 I nn 1 | 
12. By par. 27. it is enacted, Thar the Officers and Soldiers quartered Officers and 
and billeted as aforeſaid, ſhall'be received and furnithed'wj h Drec n 
„Small Beer by the Owners of the Inns, Livery Stables,” Alehouſes, with Diet and 

“ Vittualling-Houſes, and other Hovifes in which they are'aflowed t6be Small Beer 
« quartered and billeted by this Act, paying and allowing för the ſame in cheir 

0 L. IV. 58 | 7” the ns. 
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< the ſeveral Rates herein after mentioned, to be payable out of the Sub- 
« ſiſtence- Money for Diet and Small Heer.“ No | ; 
What may be 13. But by per. 28. it is provided, . That incaſeany Innholder or other 
allowed nay « Perſon, on whom any Non-commiſſion Officers \F rang den Hou be 
diem in the 4 quartered hy Virtue of this. Act, except on a March or emp oyed in 
EP TE” & haves eden likewiſe 6 the Recruits by them raiſed, for the 
with Diet, . Space of ſeyen Pays at moſt, for ſuch Nop-commiſſion Officers and 
' * Soldiers, who are recruiting apd. Recruits by them raiſed, ſhall be de- 
e ſirous to furniſh ſuch Non-commiſſien Officers or Soldiers with Can- 
* dles, Vinegar and Salt, and with either Small Beer or Cyder, not ex- 
** ceeding five Fints for each Man per Diem gratis, and alloy to ſuch 
No eammiſſion Officers or Soldiers the Uſe of Fire, and the neceſſary 
* Page 580 . »Utenfils for drefling and eating their Meat, and ſhall give Notice 
of ſuch his Deſire to the commanding Officer, and ſhall furniſh and 
„ allow the fame accordingly ; then in ſuch Caſe the Non-com- 
* miſſion Officers and Soldiers ſo quartered ſhall provide their own 
Wb 36. to the End that the Quarters of Officers and Soldiers in 
Officer receive 14. By par. 36. to the Eng t the Cauarters AMCErs$ and Soldiers in 
ing the Sub- Great Britain, and in Jerſey, Guernſey, Alderne, Sark and Man, and the 
fitence Mo- Jfands thereunto Delongings may be duly paid and ſatisfied, and his Ma- 
ny due Jeſty's Duties of Exciſe better apſwered, it is enacted, That from and 
war Selten after the T'wenty-fourth Day of March One thouſand ſeven hundred and 
are quart ered © ſeventy-ſeven every Officer, to whom it belongs to receive, or that 
at certain 4 does actually receive, the Pay, or Subſiſtence Money either for a 
Rates, and in (c whole Regiment, or particular Troops or Companies, or other- 
prying og „ wiſe, ſhall immediatg)y upon ſuch Receipt of every particular Sum, 
maſter of the. which ſhall from Time to Time be paid, returned or come to his 
Army to do it. or their Hands on Accqunt of Pay or Subſiſtence, give publick Notice 
_ g; © thereof to all Perſons keeping Inns gr other Places, where“ Offi- 
 - FABEZOTL 4 cers or Soldiers are quartered. by Virtue of this Act; and ſhall 
« appoint the ſaid Inn-keepers and others to repair to their Quarters, 
eat ſuch Times as they ſhall appoint for the Diſtribution and Pay- 
4 ment of the ſaid Pay or Subſiſtence Money to the Officers or Sol- 
c diers, which ſhall be within four Days at the furtheſt after the Re- 
e ceipt of the ſame as aforeſaid : And the ſaid Inn-keepers and others 
4 ſhall. then and there acquaint ſuch Officer or Officers with the Accounts 
« or Debts, if any ſhall be, between them and the Officers and Soldiers 
* ſo. quartered. in their reſpectiye Houſes; which Accounts the ſaid 
« Officer or Officers are hereby required to accept of, and immediately 
ac pay the ſame, before any Part of the ſaid Pay or Subſiſtence Money 
« E diſtributed. either to the Officers or Soldiers: Provided the ſaid 
% Accounts exceed not, for 3 Commiſſion Officer of Horſe, being 
under the Degree of à Captain, for ſuch Officer's Diet and Small 
<< Beer per Diem two Shillings; nor for one Commiſſion Officer of Dra- 
« goons, being under the Degree of a Captain, for ſuch Officer's Diet 
« and Small Beer per. Diem one Shilling; nor for one Commiſſion Officer 
« of Foot, being under the Degree of a Captain, for ſuch Officer's Diet 
4 and Small Beer per Diem one Shilling; and if ſych Officer ſhall have 
« a Horſe or Horſes, for each Horſe or Horſes for their Hay and 
« Straw per Diem fix Pence; nor for one Light Horſeman's Diet and 
Small Beer per. Diem ſix Pence, and Hay and Straw for his Horſe per 
Diem ſix Pence; nor for one Dragoon's Diet and Small Beer per Diem 
« ſix Pence, and Hay and Straw for his Horſe per Diem ſix Pence; nor 
for one Foot Soldier's Diet and Small Beer per Diem four Pence: And 
« if any Officer or Officers as aforeſaid ſhall not give Notice as aforeſaid, 
<« and ſhall not immediately upon producing ſuch Account ſtated ſatisfy, 
content and pay the ſame, upon Complain and Oath made thereof 


* by 
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* by any two Witneſſes, at the next Quarter-Sefſions for the County or 
„City where ſuch Quarters were, which Oath the Juſtices of the Peace 
« at ſuch Seſſions are hereby autho ized and required to adminiſter, the 
. Paymaſter or Paymaſters of bis Majeſty's Guards, Garrifons and Ma 
nes are hereby required and authorized, upon Certificate of the ſaid 

* Joſtices before whom ſuch Qath was made of the Sums due upon ſuch. 
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Accounts, and the Perſons to whom the ſame is owing, to pay and ſa; 


- = 


tisfy the ſaid Sums out of the Arrears gue to the ſaid Officer or Officers, 
upon Penalty, that ſuch Paymaſter or Paymaſters ſhall forfeit their re- 


z 


ſpeRive Place or Places of Paymaiter or Paymaſters, and be diſcharged 


from holding the ſame for the future ; and incaſe there ſhall be ng 
Arrears due to the ſajd Officer or Officers, then the ſaid Paymaſter 
or Paymaſters are hereby authorized and required, to dedugd the Sumg 
he or they ſhall pay, purſuant to the Certificate of the ſaid J uſtices, 
out of the next Pay or Subſiſtence Money of the Regiment to which 
ſuch Officer or Officers ſhall belong; and ſuch Officer or Officers ſhall 
for every ſuch Offence, or for neglecting to give Notice of the Re- 
ceipt of ſuch Pay or Subſiſtence Mony as aforeſaid, be deemed an 
taken, and are hereby declared ip/o facto caſniered. And where it ſhal] 
happen, that the Subſiſtence Money due to any Officer or Soldier ſhall 
by Qccafion of any Accident not to be paid ſuch Officer or Soldier, 
or ſuch Officer or Soldier ſhall neglect to pay the ſame, ſo that Quarters 
cannot be or are not paid as this Act directs; and where any Horſe, 
Foot or Dragoons ſhall be upon their March, fo that no Subſiſtence 
can then be remitred to them, to make Payment as this Act directs, 
or they ſhall neglect to pay the ſame; in every ſuch Cafe it is hereby 
further enacted, that every ſuch Officer ſhall, before his or their De- 
arture out of his or their Quarters, where ſuch Regiment, Troop or 
-ompany, ſhall remain for any Time whatſoeyer, make up the Ac- 
counts as this Act directs, with every Perſon with whom ſuch Regi- 
ment, Troop or Company have quartered, and ſign a Certificate there- 
of, and give the ſaid Certificate. by him ſo ſigned to the Party to whom 
* ſuch Money is due, with the Name of fach Regiment, Troop or * Page 382 


* 


Company, to which he or they ſhall belong; to the End the ſaid Cer- 
tificate may be forthwith tranſmitted to the Paymaſter of his Majeſ- 
ty's Guards and Garriſons, or to the Paymaſter of the Marines, who are 
hereby required immediately to make Payment thereof to the Perſon 
or Perſons fo Tabu * Monies bal be due, to the 4 the ſame 
may be applied to ſuch Regiment, Troop or Company reſpeRively, 
85 Paik as is in this Act before diredted for” Nom naymikt 45 
varters.“ | | 10 
1 5. By par. 33. it is enacted, That it ſhall and may be lawful, to Soldiers to be 
quarter Officers and Soldiers in Scotland, in ſuch and the like Places and quartered in 
Houſes, as they might have been quartered in by the Laws in Force 2 
in Scotland at the Time of the Union; and that the Poſſeſſors of ſuch Union. 
Houſes ſhall only be liable to furniſh the ſaid Officers and Soldiers 
quartered there, as by the ffaid Laws in Force at the Time of the 
nion was provided; and that no Officer ſhall be ſobliged to pay for 
his Lodging, where he ſhall be regularly billeted, except in the Sub- 
urbs of Edinghurgh.” 55 


16. By par. 68. it is enacted, *©* That if any Victualler or any other Perſon Penalty on a 


liable by this Act to have any Officer or Soldier quartered or billeted on Perſon not re- 
him or her, ſhall refuſe to receive gr victual any ſuch Officer or Sol: Gans or sel- 
e dier quartered, or billeted upon him or her as aforeſaid; or ſhall refuſe 
* to furniſh or allow, 3 to the Directions of this Act, the ſe- upon him. 
« yeral Things herein before reſpectively directed to be furniſhed or al- 
% lowed to Non- commiſſion Officers or Soldiers ſo quartered or billered 

4 on 


dier quartered 
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« on him or her as aforeſaid ; or ſhall neglect or refuſe to furniſh good 
* and ſufficient Hay and Straw for each Horſe quartered or billeted on 


„ him or her as aforeſaid, at the Rate herein before mentioned, and 


* ſhall be thereof convicted, before one or more Juſtice or Juſtices of 


* the Peace of the County, City or Liberty, within which ſuch Offence 


& ſhall be committed, either by his own Confeſſion, or by the Oath: of 


* one. or more credible Witneſs or Witneſſes, which Oath the ſaid Juſ- 


« tice or Juſtices is and are hereby impowered to adminiſter, every Perſon 
“ ſo offending ſhall forfeit for every ſuch Offence the Sum of five Pounds, 

* or any Sum of Money not exceeding five Pounds nor leſs than forty 
4 Shillings, as the ſaid Jultice or Juſtices, before whom the Matter ſhall 
e be heard, ſhall in his or their Diſcretion think fit, to be levied by Diſ- 
4 treſs and Sale of the Goods of the Perſon offending, by Warrant un- 
« der the Hand and Seal, or under the Hands and Seals, of ſuch Juſtice 


e or Juſtices before whom ſuch Offender ſhall be convicted, or one or 


* more of them, to be directed to any other Conſtable within the County, 


City or Liberty, or to any of the Overſeers of the Poor of the Pariſh, 


« where the Offender ſhall dwell; the ſaid Sum of five Pounds, or the 
* ſajd Sum not exceeding five Pounds nor leſs than forty Shillings, when 
te levied, to be paid to the Overſeers of the Poor of the Pariſh. wherein 
de the Offence ſhall be committed, or to ſome one of them, for the Uſe 
& of the Poor of the ſaid Pariſh.” 5 

17. In an Action of Treſpaſs againſt two Juſtices of the Peace, who 
had iſſued a Warrant for levying the Penalty upon the Plaintiff for not 
receiving a Soldier billeted upon him, the Caſe appeared upon the Evi- 
dence to be thus. A Shopkeeper, who likewiſe dealt in Spirituous Li- 
quors, in order to intitle himſelf to a Licence for ſelling Spirituous Li- 
quors by Retail, had a Licence as a Victualler. For the Sake of obtain- 
ing this laſt Licence, ſome Beer was laid in by him, of which an Account 
was taken by the Exciſe Officer, as is done of the Stock of a Victualler; 


but he never ſold any of this, nor acted in any Manner as a Victualler, 


nor ſuffered Spirituous Liquors to be drank in his Houſe. The Plaintiff 
was nonſuited, for Want of producing the Warrant of the two Juſtices 
but Foſter, J. before whom the Cauſe was tried, ſaid, he ſhould upon 
the Merits have been of Opinion, that the Plaintiff was not liable to have 
Soldiers quartered upon him. | $ | 


Soldiers to be 19. By the 8 G. 2. c. 30. par. 1. After reciting, that by the ancient com- 
removed if mon Law of this Land all Elections ought to be free; and that by an Act 


quartered in a 
Plaee where 
an Election 


paſſed in the Third Year of the Reign of King Edward the Firſt, of 
famous Memory, it is commanded upon great Forfeiture, that no Man 


for a Member by Force of Arms, nor by Malice or Menacing, ſhall diſturb any to make 


of 2 free Election; and that the Freedom of Elections of Members to ſerve 
18 to be. 


in Parliament, is of the utmoſt Conſequence to the Preſervation of the 
Rights and Liberties of this Kingdom; and that it hath been the Uſage 
and Practice, to cauſe any Regiment, Troop or Company, or any Num- 
ber of Soldiers, which hath been quartered in any City, Borough, Town 
or Place, where any Election of Members to ſerve in Parliament hath 
been appointed to be made, to remove and continue out of the ſame 
during the Time of ſuch Election, except in ſuch particular Caſes as are 


herein after ſpecified, to the End that the ſaid Uſage and Practice may 


be ſettled and eſtabliſhed for the future, it is enacted, That when and 


as often as any Election, of any Peer or Peers to repreſent the Peers of 
„ Scotland in Parliament, or of any Member or Members to ſerve in 
Parliament, ſhall be appointed to be made, the Secretary at War for 
* the Time being, or in caſe there ſhall' be no Secretary at War, then 


"66 ſuch Perſon who ſhill officiate in the Place of the Secretary at War, 
e ſhall and is hereby required, at ſome convenient Time before the Day 
| yy appointed 


—_ * 
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« appointed for ſuch Election, to iſſue and ſend forth proper Orders in 
« Writing, for the Removal of every ſuch Regiment, Troop or Com- 
% pany, or other Number of Soldiers, as ſhall be quartered or billetted in 
e any ſuch City, Borough, Town or Place, where ſuch Election ſhall be 
« appointed to be made, out of every ſuch City, Borough, Town or 
Place, one Day at leaſt before the Day appointed for ſuch Ele&ion, to 
« the Diſtance of two or more Miles from ſuch City, Borough, Town or 
Pl-ce, and not to make any nearer Approach to ſuch City, Borough, 
&« Town or Place as aforeſaid, until one Day at the leaſt after the Poll to 
cc he taken at ſuch Election ſhall be ended, and the Poll Books cloſed.” 
20. By par. 2. it is enacted. ** Thar in caſe the Secretary at War for the Penalty on the 
ce Time being, or ſuch Perſon who ſhall officiate in the Place of the Se- Seeretory at 
e cretary at War, ſhall neglect or omit to iſſue or ſend forth ſuch Or- ones 7 * 
« ders as aforeſaid, according to the true Intent and Meaning of this drs fo. 2 
« Act, and ſhall be thereof lawfully convicted, upon any Indictment to tered. 
<«< be preſented at the next Aſſizes, or Seſſions of Oyer and Terminer, to 
& be held for the County where ſuch Offence ſhall be committed, or on 
te an Information to be exhibited in the Court of King's Bench, within 
& ſix Months after ſuch Offence committed, ſuch Secretary at War, or 
Perſon who (hall officiate in the Place of the Secretary at War, ſhall for 
c ſuch Offence be diſcharged from their ſaid reſpective Offices, and ſhall 
ce from thenceforth be utrerly diſabled, and made.incapable to hold any * Page 583 
« Office or Employment civil or military in his Majeſty's Service.” | : 
20. But by par. 5. it is provided, That the Secretary at War, or TheSecretary 
&« ſuch Perſon who ſhall officiate in the Place of the Secretary at War, at War ie not 
« ſhall not be liable to any Forfeiture or Incapacity, for not ſending foch ” rn v4 8 
« Order as aforeſaid, upon any Election to be made of a Member to ſerve L Ke hav 
« in Parliament on a Vacancy of any Seat there, unleſs Notice of the Notice of the 
making out any new Writ for ſuch Election ſhall. be given to him by ing of the 
e the Clerk of the Crown in Chancery, or other Officer making out any OG | 
« new Writ for ſuch Election, which Notice he is hereby directed and 
<« required to give with all convenient Speed after the making out the 
« ſaid Writ.” VVV | | 
21. By par. 3. it is provided, That nothing in this Act contained This A is 
« ſhall extend, or be conſtrued to extend, to the City and Liberty of Vet to extend 
«. Weſtminſter, or the Borough of Southwark, for or in Reſpect df che e Guaros 
« Guards of his Majeſty, his Heirs or Succeſſors, nor to any City, Bo- 2 2 . 
« rough, Town or Place, where his Majeſty, his Heirs or Succeſſors, or Royal Family, 
« any of his Royal Family, ſhall happen to be or reſide at the Time of nor to any 
any ſuch Election as aforeſaid, for or in Reſpect of ſuch Number of Garriſon. 
« Troops or Soldiers only, as ſhall be attendant as Guards to his Majeſty, 
c his Heirs or Succeſſots, or to ſuch other Perſon of the Royal Family 
as is aforeſaid; nor to any Caſtle, Fort or fortified Place, where any 
« Garriſon is uſually kept, for or in Reſpect of ſuch Number of Troops 
«or Soldiers only, whereof ſuch Garriſon is compoſed “!“ 
22. By par. 4. it is provided, That nothing in this Act ſhall extend, Nor to any 
« or be conſtrued to extend, to any Officer or Soldier, who ſhall have a Soldier who 
Right to vote at any ſuch Election as aforeſaid, but that every ſuch bas a Right 
% Officer and Soldier may freely, and without Interruption, attend and 3 
ce give his Vote at ſuch Election, any Thing herein before contained to * 
ce the contrary notwithſtanding,” 1 
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(D) Of Catriages fox the Uſe of his Majeſty's 
apes og 


Juſtices to or- 1. D the 27 C. 3. c. 3. par. 42. it is enacted, That for the better 
der Ooaſtadles < and more regular Proviſion of Carriages for his Majeſty's Forces, 
| 8 * in their Marches, or for their Arms, Clothes and Accoutrements, in 

1 England, Wales and the Town of Berwick upon Tweed, all Juſtices of 
« the Peace, within their ſeveral Counties, Ridings, Diviſions, Shires, Li- 
* berties and Precincts, being duly required thereunto by an Order from 
his Majeſty, or the General of his Forces, or the Maſter General or 
« Lieutenant General of his Majeſty's Ordnance, ſhall, as often as ſuch 
Order is brought and ſhewn unto one or more of them, by the Quar- 

% ter Maſter, Adjutant or other Officer of the Regiment, Detachment, 
* Troop or Company ſo ordered to march, iſſue out his or their Warrants, 
<« to the Conſtables or Petty Conſtables of the Diviſion, Riding, City, 
« Liberty, Hundred and Precin&, from, through, near or to, which 
« ſuch Regiment, Detachment, Troop or Company ſhall be ordered to 
* march, requiring them to make ſuch Proviſion for Carriages, with able 
« Men to drive the ſame, as is mentioned in the ſaid Warrant, allowing 
« them ſufficient Time to do the ſame, that the neighbouring Parts may 
* not always bear the Burthen; and in caſe ſufficient Carriages cannot 
de provided within any ſuch Liberty, Diviſion or Precinct, then the 

next Juſtice or Juſtices of the Peace of the County, Riding or Divi- 
Page 584 © ſion ſhall, upon “ ſuch Order as aforeſaid being brought and ſhewn to 

| <« one or more of them by any of the Officers aforeſaid, iſſue his or their 
« Warrants to the Conſtables or Petty Conſtables of ſuch next County, 
« Riding, Liberty, Diviſion or Precinct, for the Purpoſes aforeſaid, to 
e make good ſuch Deficiency : and the aforeſaid Officer or Officers, who 
« by virtue of the aforeſaid Warrant from the Juſtices of the Peace are 
« to demand the Carriage or Carriages therein mentioned of the Conſta- 
* ble or Petty Conftables to whom the Warrant is directed, is and are 
ic hereby required, at the ſame Time to pay down in Hand to the ſaid 
« Conſtable or Petty Conſtable, for the Uſe of the Perſon. who ſhall pro- 
« yide ſuch Carriages and Men, the Sum of one Shilling for every Mile 
« any Waggon with five Horſes ſhall travel; and the Sum of one Shil- 
« ling for every Mile any Wain with ſix Oxen, or four Oxen with two 
„ Forſes ſhall travel; and the Sum of nine Pence for every Mile any 
« Cart with four Horſes ſhall travel; and ſo in Proportion for leſs Car- 
'« riages; for which reſpective Sums ſo received, the ſaid Conſtable or 
« Petty Conſtable is hereby required to give a Receipt in Writing to the 
« Perſon or Perſons paying the fame: And ſuch Conſtable or Petty Con- 
« ſtable ſhall order and appoint ſuch Perſon or Perſons, having Carriages 
„ within their reſpective Liberties, as they ſhall think proper, to provide 
c and furniſh ſuch Carriages and Men, according to the Warrant aforeſaid, 
& who are hereby required to provide and furniſh the ſame accordingly.” 

Carriages io 2. By par. 47. it is enacted, That the Carriages, for the Services of 

be provided «© the Forces from Time to Time quartered or marching in Scotland, ſhall 

in Scotland as « be provided in like Manner, and at the Rates, and the Furniſher of 
ona e « ſuch Carriages ſhall be paid, as was directed by the Law in Force in 
PETR « Scotland at the Time of the Union.” 2 

Penalty on an 3. By par. 42. it is enacted, That if any military Officer or Officers, 
Officer foreing © for the Uſe of whoſe Troop or Company the Carriage was provided, 
a Carriage to « ſhall force or conſtrain any Waggon, Wain, Cart or Carriage, to travel 
go more than a more than one Day's Journey; or ſhall not diſcharge the ſame in due 
one Day's j 8 « Time 


— 


_ Soldlers. 
= — 
« Time for their Return Home; or ſhall fuffer any Soldier or Servant, Journey, or 
« Except ſuch as are ſick, or any Woman to ride in the Waggon, Wain, ſuffering Wo- 
- Cart or Carriage aforeſaid; or ſhall force any Conſtable or Petty men and other 
* Conſtable by Threatnings or menacing Words, to provide Saddle N i 
** Horſes for themſelves or Servants; or ſhall force Horſes from the Saddle Horſes 
% Owners by themſelves Servants or Soldiers; every ſuch Officer for every to be pro- 
** fuch Offence ſhall forfeit the Sum of five Pounds; Proof thereof be- vided. 
ing made upon Oath before two of his Majeſty's Juſtices of the ſame 
„County or Riding, who are to certify the ſame to the Paymaſter Ge- 
e neral, or other reſpective Paymaſter of his Majeſty's Forces, who is 
hereby required to pay the aforeſaid Sum of five Pounds, according to 
« the Order and „ e, under the Hands and Seals of the afore- 
“ ſaid Juſtices of the Peace of the ſame County or Riding.” 
4. By par. 46. it is enacted, That no Waggon, Wain, Cart or Car- No Carriage 
“ riage, impreſſed by the Authority of this Act, ſhall be. liable or ob- is obliged to 
<« liged by virtue of this Act to carry above thirty hundred Weight, any dun more 
« Thing in this Act contained to the contrary notwithſtanding,” n 
| 3 l Weight. 
5. By par. 43. it is enacted, That if any High Conſtable or Petty penalty on a 
« Conſtable ſhall wilfully neglect, or refuſe to execute ſuch Warrants of Conſtable not 
<« the Juſtices of the Peace, as ſhall be directed unto them for providing Pointing, 
« Carriages as aforeſaid y; or if any Perſon or Perſons, appointed by ſuch — = _ 
« High Conſtable or Petty Conſtable to provide any Carriage and Man, not — | 
« ſhall refuſe or neglect to provide the ſame; or any other Perſon or Per- Carriages, and 
& ſons wharſoever ſhall wilfully do any Act or Thing, whereby the Exe- on a Perſon 
c cution of the ſaid Warrant ſhall be hindered or fruſtrated; every ſuch — 
« Conſtable or other Perſon or Perſons ſo offending ſhall, for every ſuch 122 
« Offence, forfeit any Sum not exceeding forty Shillings nor leſs than 
twenty Shillings, to the Uſe of the Poor of the Pariſh where any ſuch 
* Offence ſhall be committed: And all and every ſuch Offence and Of- 
<« fences ® ſhall and may be enquired of, heard and fully determined, by Page 585 , 
« two of his Majeſty's Juſtices of the Peace dwelling in or near the 
e Place where ſuch Offence ſhall be committed, who have hereby Power 
<<. to cauſe the ſaid Penalty to be levied by Diſtreſs and Sale of the Offend- 
« ers Goods.“ „ ERS. | EE 
6. By par. 44: after reciting, that whereas the reſpective Sums of Mo- If the Sum, 
ney, by this Act appointed to be paid to the Conſtable by the Officers ordered to de 
demanding ſuch Carriages, are not in many Caſes ſufficient to anſwer the * - 
Charge and Expence of providing the ſame, inſomuch that the ſaid = 3 
Conſtable is frequently at great Charges, over and above what is re- ſufficient to 
ceived by him of the ſaid Officers, to the great Burthen of the Townſhip defray the 
of which he is Conſtable, or elſe the Perſons performing ſuch Carriages 2 . 
are grievouſly oppreſſed: For Remedy thereof, and that the ſaid Overplus ans 6g 
Charge may be born by each County or amy ar the general Charge of be paid out 
ſuch County or Riding, it is is enacted, That the Treaſurer or 8 of the County 
« of each teſpective County or Riding ſhall, without Fee or Reward, Stock. 
<« pay unto ſuch Conſtable all and every ſuch reaſonable Sum or Sums 
„ of Money, ſo by him paid or laid out for ſuch Carriages, over and 
« above what was or ought to have been paid by the Officer requiring 
e ſuch Carriages, out of the publick Stock of ſuch County or Riding, 
« according to ſuch Rates, Orders, Rules and Directions, as the ſaid 
&« Juſtices of the Peace in their Quarter-Seſſions aſſembled within cheir 
te reſpective Juriſdictions ſhall from Time to Time during the Conti- 
“ nuance of this Act make, direct and appoint, which Orders ſhall be 
e made without Fee or Reward, Regard being always had to the Seaſon 
« of the Year, and the Length and Condition of the Ways by and 
« through which ſuch Carriages are to rravel.“ | 
7. The 


a 


Stra. 42. 
Rex v. Hunt, 
and another, - 


Hil. 3 G. 1. 


Stra. 93. 
Hunt's Caſe. 
Eafter 4 G. 1. 


— 


. 


7. The Court granted a Mandamus upon the 1 G 1. c. 34. directed to 
the Juſtices of the Peace, to allow the Defendants, being Conſtables, their 
extraordinary Charges in providing Carriages on the late Expedition into 
Scbtlandt. „ — 3g pots 
8. It ſeems, as if the Treaſurer of the County had refuſed to pay this 
Money to the Conſtables; for more than a Year after another Manda- 
mus upon the ſame Statute was granted by the Court, directed to the 


| Juſtices of Peace, for them to compel the Treaſurer of the County, 
to reimburſe a Conſtable, of the Name of Hunt, the extraordinary 


Charges he had been at in providing Carriages on the late Expedition into 
Scotland. ä wi BIG 


_—_—— 
— 


— 


(E) Of the Penalties incurred by encouraging 


Penalty on 
the Perſon 
perſuading a 
Soldier to 
deſert. 


Deſertion o2 Harbouring a Deſerter, and of 
the Reward ſoz appꝛehending a Deſerter. 


I. Y the 1 G. 1. ft. 2. c. 47. par. 1. after reciting, that a pernicious 

| B and dangerous Practice has been induſtriouſly carried on in theſe 
Kingdoms of Great Britain and Ireland, by Papiſts' and other evil dif- 
poſed Perſons diſaffected to his Majeſty's Title and Government, under 
falſe and groundleſs Pretences, to delude his good Subjects, who had en- 
gaged themſelves as Soldiers in the Service of his Majeſty and their 
Country, and to prevail with them by corrupt and indirect Means to 
deſert the ſame, oftentimes in order to procure their Aſſiſtance for 4 
Popiſh Pretender, the avowed Enemy of the Proteſtant Religion and 


the Laws and Liberties of theſe Kingdoms; for which Purpoſes the ſaid 


Papiſts, and other evil diſpoſed Perſons, have with great Diligence fre- 
quented the publick Houſes and other Places where the ſaid Soldiers 


uſed to reſort or are quartered, and by Entertainments, ſeditious Speeches 
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and vain Promiſes, have often ſeduced his Majeſty's ſaid Subjects from 
their Duty and Allegiance, it is enacted, © That if any Perſon or Per- 
© ſons whatſoever, other than ſuch as are or ſhall be inliſted as Soldiers, 
« againſt whom ſufficient: Remedy is already provided by Law, ſhall 
*« by Words or other Means whatloever, directly or indirectly, perſuade 


or procure any Soldier or Soldiers in the Service of his Majeſty, his 


« Heirs or Succeſſors, to deſert or leave ſuch Seryice, or ſhall go about 

e and endeavour in Manner aforeſaid to perſuade, prevail on or procure, 
&« ſuch Soldier or Soldiers to deſert or leave ſuch Service as aforeſaid, 
« every ſuch Perſon or.Perſons ſo offending as aforeſaid, and being 
% thereof lawfully convicted, ſhall for every ſuch Offence forfeit to 


* his Majeſty, his Heirs or Succeſſors, or to any other Perſon or Per- 


„ ſons who ſhall ſue for the ſame, the Sum of forty Pounds, to be re- 
% covered by Bill, Plaint or Information, in any of his Majeſty's Courts 
« of Record at Weſtminſter; and if it ſhall happen that any ſuch Of- 
% fender, ſo convicted as aforeſaid, hath not any Goods or Chattels, 
Lands or Tenements, to the Value of forty Pounds, to pay and ſatisfy 


„ the ſame, or that from the Circumſtances and Heinouſneſs of the 


« Crime it ſhall be thought proper and convenient, the Court, before 
« which the ſaid Conviction ſhall be made as aforeſaid, ſhall award the 
« ſaid Offender to Priſon, there to remain for any Time not exceedin; 
„ fix Months without Bail or Mainprize, and alſo to ſtand in the Pillor 


4 for the Space of one Hour, in ſome Market Town next adjoining to 


the 


. - —_rY een 


— 


« the Place where the Offence was committed, in open Market there, ar -- 


*« in the Market Town itſelf where the Offence was committed.“ 


- 


2. But by par 2. it is provided, That no Action ſhall be brought or | 
* Proſecution carried on by Virtue of this Act, unleſs the ſame be com- 


« menced within ſix Montns after the Offence is committed“. 


3. By the 17 G. 3. c. 3. per. 65. it is enacted, © That for ſuch Offences In what 
« as ſhall be committed againſt the laſt cited Act within that Part of Courts the 
« Great Britain called England, the Penalties thereby enacted ſhall be ſued . 
“for and recoverable in any of his Majeſty's Courts of Record at Weſi- Folter uy, fg 
« minſier ; and for ſuch Offences as ſhall be committed in that Part of fert may be 


„ Great Britain called Scotland, the ſame ſhall be ſued for and recoverable recovered. 


4. in his Majeſty's Court of Exchequer in Scotland; and for ſuch Offences 
« as ſhall be committed in Ireland, the ſame ſhall be ſued for and re- 
% coverable in any of the four Courts in Dublin; and for ſuch Offences 


t as ſhall be committed in the Iſlands of Guernſey, Sark and Alderney, and 


« the Iſland thereto belonging, the ſame ſhall be ſued for and recoverable 
« in the Royal Court of Guernſey; and for ſuch Offences as ſhall be 
* committed in the Iſland of Jerſey, the ſame ſhall be ſued for and re- 
< coverable in the Royal Court of Jerſey, and for ſuch Offence, as ſhall 
< be committed in the Iſland of Man, in any of the Courts of Record in 
< the ſaid Iſland, or in any of his Majeſty's Courts of Record at Weſt- 
* minſter, any Thing in the ſaid Act to the contrary notwithſtanding.” 


4. By par. 52. After reciting, that Soldiers duly inliſted do afterwards A Perſon ſuſ- 
deſert, and are often found wandering and otherwiſe illegally abſenting pe&ed of De- 
themſelves from his Majeſty's Service, it is enacted, * That it ſhall and ſertion may 


may be lawful for the Conſtable, Headborough or Tythingman of 
* the Town or Place, where any Perſon who. may reaſonably be ſuſ- 
* pected to be a Deſerter ſhall be found, to apprehend or caufe him to 
* be apprehended, and to caufe ſuch Perſon to be brought before any 
“ Juſtice of the Peace living in or near ſuch Town or Place, who hath 
hereby Power to examine ſuch ſuſpected Perſon ; and if by his Con- 
s feſſion, or the Teſtimony of one or more Witneſs or Witneſſes upon 
« Oath, or by the Knowledge of ſuch Juſtice of the Peace, it ſhall ap- 


« pear or be found, that ſuch ſuſpected Perſon is a liſted Soldier, and 


“ ought to be with the Troop or Company to which he belongs, ſuch 
« Juſtice of the Peace ſhall forthwith cauſe him to be conveyed to the 
« Gaol of the County or Place where he ſhall be found, or to the Houſe 
“ of Correction or other publick Priſon in ſuch Town or Place where 
„ ſuch Deſerter ſhall be apprehended, or to the Savoy, in caſe ſuch De- 
e ſerter ſhall be apprehended within the City of London or Weſtminſter or 
Places adjacent, and tranſmit. an Account thereof to the Secretary of 
War for the Time being, to the End that ſuch Perſon. may be pro- 


ei ceeded againſt according to Law; and the Keeper of the ſaid Gaol, 
4 Houſe of Correction or Priſon ſhall receive the full Subſiſtence of ſuch # 


“ Deſerter, during the Time he ſhall continue in his Cuſtody, for the 
&« Maintenance of the ſaid Deſerter, but ſhall not be intitled to any Fee 


* or Reward, on Accauat. of the Impriſonment of ſuch Deſerter, any 


Law, Uſage or Cuſtom to the contrary notwithſtanding,” 


be.commit- 
ted to Priſon, - 
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5. By par. 53. For che Encouragement of any Perſon or Perſons to PIN 
| ſecure and apprehend ſuch Deſerter as aforeſaid, it is enacted, ©* That ſuch _— 
„ Juſtice of the Peace ſhall alſo iſſue his Warrant in Writing, to the ing a Deſer- 
Collector or Collectors of the Land Tax Money of the Pariſh of ter. 


* Townſhip where ſuch Deſerter ſhall be apprehended, for paying out 
* of the Land Tax Money ariſen, or to arile in the Year One thouſand 
« ſeven hundred and ſeventy-ſeven, into the Hands of ſuch Perſon, who 
* ſhall apprehend or cauſe to be apprehended any Deſerter from his Ma- 


4 7075 Service, the Sum of twenty Shillings for every Deſerrer thts 
01. IV, . 


„ ſhall 
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« ſhall be ſo apprehended and committed; which Sum of twenty Shil- 
\ * lings ſhall be ſatisfied by ſuch Collector or Collectors, to whom ſuch 
Warrant ſhall be directed, and allowed upon his Account.” 
penalty on a 6. By par. 54. it is provided, That if any Perſon ſhall harbour, con- 
Perſon har- * cal or aſſiſt any Deſerter from his Majeſty's Service, knowing him to 
bouringa ee he ſuch, the Perſon ſo offending ſhall forfeit for every ſuch Offence 
Deſertef.. 4 the Sum of five Pounds; and upon Conviction, by the Oath of one 
* or more credible Witneſs or Witneſſes before any of his Majeſty's 
te Juſtices of the Peace, the ſaid Penalty of five Pounds ſhall be levied 
« by Warrant under the Hands of the ſaid Juſtice or Juſtices of the 
« Peace, by Diſtreſs and Sale of the Goods and Chattels of the Offen- 
« Jer; one Moiety of the ſaid Penalty to be paid to the Informer, by 
« whoſe Means ſuch Deſerter ſhall be apprehended, and the Reſidue of 
the ſaid Penalty to be paid to the Officer, to whom any ſuch Deſerter 
« or Soldier did belong: And in caſe any ſuch Offender, who ſhall be 
« convicted as aforeſaid of harbouring and aſſiſting any ſuch Deſerter, 
« ſhall not have ſufficient Goods and Chattels, whereon Diſtreſs. may be 
« made to the Value of the Penalty for ſuch Offence; or ſhall not pay 
« ſuch Penalty within four Days after ſuch Conviction; then and in ſuck 
« Caſe ſuch Juſtice of the Peace ſhall and may, by Warrant under his 
% Hand and Seal, either commit ſuch. Offender to the common Gaol, 
« there to remain without Bail or Mainprize for the Space of three 
* Months, or cauſe ſuch Offender to be publickly whipped, at the Diſ- 
| | ce cretion of ſuch Juſtice.” | | 
No Houſe to 7. But by par. 55. it is provided, © That no Commiſſion Officer ſhall 
be broke break open any Houſe, to ſearch for Deſerters, without a Warrant from 
open to ſearch « a Juſtice of the Peace; and that every Commiſſion Officer, who ſhall 
1 « without Warrant from one or more of his Majeſty's Juſtices of the 
Warrant © Peace, which ſaid Warrant the ſaid Juſtice or Juſtices of the Peace 
from a Juſtice c are hereby impowered to grant, forcibly enter into or break open the 
of the Peace. «© Dwelling Houſe or Outhouſes of any Perſon whatſoever, under Pre- 
“ tence of ſearching for Deſerters, ſhall upon due Proof thereof forfeit 
« the Sum of twenty Pounds.” ö | 


* . 
— — 9 


(Y) Of the military Puniſhments to which 
Doldiers are liable. 


Offence 1. U the t7G. 3. c. 3. par. 1. After reciting, that, whereas the raiſing 


which 1844 or keeping a ſtanding T within this Kingdom in Time of Peace, 
1 unleſs it be with Conſent of Parliament, is againſt Law: And whereas 


it is judged neceſſary by his Majeſty and this preſent Parliament, that a 
Body of Forces ſhould be continued for the Safety of this Kingdom, 
the Defence of the Poſſeſſions of the Crown of Great Britain, and the 
Page 588 ® Preſervation of the Balance of Power in Europe: And whereas no Man 
can be forejudged of Life or Limb, or ſubjected in Time of Peace to 
any Kind of Puniſhment within this Realm, by martial Law, or in any 
other Manner than by the Judgment of his 'Peers, and according to the 
known and eſtabliſhed Laws of this Realm; yet nevertheleſs, it being 
requiſite for the retaining ſuch Forces in their Duty that an exact Dit- 
cipline be obſerved, and that Soldiers, who ſhall mutiny or ſtir up Se- 
dition, or deſert his Majeſty's Service within this Realm, or the 'King- 
dom of Ireland, or in Jerſey, Guernſey, Alderney and Sark, or the Iſlands 
to the ſame belonging, be brought to a more exemplary =- - ron 

; | ” Puniſhment 


Soldiers. 

Puniſhment than the uſual Forms of the Law will allow, it is enacted; 
« That if any Perſon, 1 muſtered or in Pay as an Officer, or who is 
44 or ſhall be liſted or in Pay as a Soldier, and on the twenty- fourth 
<« Day of March One thouſand ſeven hundred and ſeventy-ſeven ſhall 
« remain in ſuch Service, or ſhall during the Continuance of this Act 
« voluntarily enter himſelf in his Majeſty's Service as a Soldier, ſhall ac 
« any Time during ſuch Continuance of this Act, within the Realm of 
« Great Britain, or the Kingdom of Ireland, or in Ferſey, Gaernſey, Alder- 
«©: ey, Sark or Man, or the Iſlands thereunto belonging, or in the Iſland 
« of Minorca, or in his Majeſty's Garriſon of Gibraltar, or in any of his 
« Majeſty's Dominions beyond the Seas reſpectively, begin, excite, cauſe 
« or join in, any Mutiny or Sedition in the Regiment, Troop or Com- 
«* pany to which he doth belong, or in any other Regiment, Troop or 
«. Company, either of his Majeſty's Land or Marine Forces, in his Ma- 
4 jeſty's Service; or ſhall not uſe his utmoſt Endeavours to ſuppreſs the 
« ſame, or, coming to the Knowledge of any Mutiny or intended Mu- 
& tiny, ſhall not without Delay give Information thereof to his com- 
% manding Officer; or ſhall defert his Majeſty's Service; or, being a 
« Soldier actually liſted in any Regiment, Troop or Company, ſhall 
er lift himſelf into any other Regiment, Troop or Company, without a 
« Diſcharge produced in Writing from the Colonel, or in his Abſence 
+ the Field Officer commanding in chief the Regiment, Troop or Com- 
« pany, in which he laſt ſerved as a liſted Soldier; or | ſhall be found 
« fleeping upon his Poſt, or ſhall leave it before relieved; or if any 
« Officer or Soldier in his Majeſty's Army ſhall, either upon Land 
& within or out of Great Britain, or upon the Sea, hold Correſpond- , 
« ence with any Rebel or Enemy of his Majeſty, or give them Advice 
* or Intelligence, either by Letters, Meſſages, Signs or Tokens, in an 
. Manner or Way whatſoever or ſhall treat with ſuch Rebels or Ene- 
et mies, or enter into any Condition with them without his Majeſty's Li- 
e cence, or Licence of the General, Lieutenant-General or Chief Com- 
« mander ; or ſhall ſtrike or uſe any Violence againſt his ſuperior Gf- 
<« ficer, being in the Execution of his Office; or ſhall diſobey any 
« lawful Command of his ſuperior Officer; all and every Perſon and 
« Perſons fo offending, in any of the Matters before mentioned; ſhall 
« ſyffer Death, or ſuch other Puniſhment as by a Court-martial ſhall be 
ec inflicted.” ed Ol 535 3133 

2. By the 1G. 1. ff. 2. c. 47. par. 3. After reciting, that to carry on the Puniſhment 
Service of the Pretender, and for other wicked Purpoſes, many Papiſts, * Papiſt in- 
pretending themſelves to be Proteſtants, and taking the Oath of Abjura- not Gulariog 
tion and ſubſcribing the Teſt when thereunto required, being ſo allowed himſelf to be 
to do by the Pope and their other ſpiritual Superiors, the better to diſguiſe ſo. | 
and conceal their Deſigns, do inliſt themſelves in his Majeſty's Troops, 
whereby the greateſt Danger may ariſe to theſe Kingdoms if not timely 
prevented, it is enacted, ©* That any Perſon or Perſons having profeſſed the 
ic Popiſh Religion, who ſince the firft Day of Feburary One thouſand ſeven 
« hundred and fifteen have been inliſted in his Majeſty's Troops, and who 
&« ſhall not after the firſt Day of June One thouſand ſeven hundred and ſix- 
© teen, in Great Britain or Ireland or in the Iſles of Gaernſey or Jerſey, pro- 
« quce a Teſtimonial of his having publickly renounced the ſame, or ſhall _ 
*®not, at the Time of his inliſting, declare to the Officer or Soldier who * Page 589 
« jnlifteth him, that he hath been or at preſent is of the Popiſh Religion, | 
« ſhall be liable to and receive ſuch corporal Puniſhment, not extending 
« to Loſs of Life, as a Court- martial ſhall inflict for the ſame, who are 
hereby impowered ſo to do.” 3 | Sue 

3. By 17 C. 3. c. 3. par. 3. it is enacted, That it ſhall and may be Immorality 


« jawful to and for Courts-martial, by their Sentence or Judgment, to r Miſbebavi- 
Io 9 | inflict ourinSoldiers 
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Soldters. 


. 


ed. Soldier for Immoralities, Miſbehaviour, or Neglect of Duty.” - 


to be puniſh- © inflit corporal Puniſhment, not extending to Life or Limb, on any 


New Articles 4. By par. 55. it is provided, That it ſhall and may be lawful. ro and 


of War may for his Majeſty, to form, make and eſtabliſh Articles of War for the 
be made, and «« better governing of his Majeſty's Forces, and for bringing Offenders 


Courts-mar- 


tal ee againſt the ſame to Juſtice; and to erect and conſtitute Courts-martial, | 


by his Ma- © with Power to try, hear and determine any Crimes or Offences by 


jeſty. „ ſuch Articles of War, and inflict Penalties by Sentence or Judgment 


<« of the ſame, as well within the Kingdoms of Great Britain and Ire- 
« land, Ferſey, Guernſey, Alderney, Sark and Man, and the Iſlands thereto 


« belonging, as in the Iſland of Minorca, his Majeſty's Garrifon of Gib- 
„ raltar, and in any of his Majeſty's Dominions beyond the Seas.“ 


But the Pu- 5. But by par. 57. it is provided, That no Perſon or Perſons ſhall be | 


niſhment by ( adjudged, to ſuffer any Puniſhment extending to life or Limb by the 


ſuch new Ar- « ſaid Articles of War, within the Kingdoms of Great Britain and Ire- 


ticles is notto , 


| extend to Life land, Ferſey, Guernſey, Alderney, Sark and Man, and the Iſlands thereto. 


or Limb, *© belonging, except for ſuch Crimes as are expreſſed to be ſo puniſhable 


„ by this Act.“ | 8 2 az 
Offenders be- 6. By par. 58. it is enacted, That if any Officer or Soldier ſhall in 


yond the Seas © any of his Majeſty's Dominions beyond the Seas, or elſewhere beyond 


may be tried « the Seas, commit any of the Offences triable by Courts- martial, by 
in this Realm 


or in Ireland. Virtue of this Act, and ſhall come into this Realm, or Ireland, or ig- 
«© to Ferſey,. Guernſey; Aderney, Sark, or Man, or the Iſlands thereto be- 
<« longing, before he be tried by a Court-martial for ſuch Offence, ſuch 
« Officer or Soldier ſhall be tried for the ſame, as if the ſaid Offence had 

| „been committed within this Realm.“ *J.-36 71:9 11 8 
Offences a- 7. By par. 73. in order to prevent all Doubts that may ariſe, in Re- 


© gainſt former lation to puniſhing Crimes and Offences committed againſt former Mutiny 


Monny Acts Acts, it is enatted, © That all Crimes and Offences, which have been 
puniſhable by 


his Act. 1 
88 1 Continuation of this preſent Act, be enquired of, heard, tried, and de- 


ce termined, adjudged and puniſhed, before and by the like Courts, Per- 
6“ ſons, Powers, Authorities, Ways, Means and Methods, as the like 
Crimes and Offences committed againſt this preſent Act may be en- 


* 


e committed againſt any former Mutiny Act, ſhall and may, during the 


« quired of, heard, tried, determined, adjudged, and puniſhed : And 


e that. the Proceedings of a Court-martial, upon any Trial, begun un- 


der the Authority of ſuch former Act, ſhall not be diſcontinued by . 


the Expiration of the ſame, but it ſhall be lawful to proceed to Judg- 


ment upon ſuch Trial, and to carry ſuch Judgment into Execution, 
ein like Manner as if the Proceedings had been commenced under the 


«© Authority of this At.” : 034 
- None liable _ 8. But by par. 74. it is provided, © That no Perſon ſhall be liable to 
ro be tried, be tried and puniſhed for any Offence againſt any of the ſaid Acts, 


ke. for Of. 4 which ſhall appear to have been committed more than three Years be- 
fences com- 


mitted three © fore the iſſuing of the Commiſſion or Warrant for ſuch Trial; except | 


Years before ** only for the Offence of Deſertion. 
iſſuing the 
Warrant for Trial, except for Deſertion. 


Impreſſed 9. Only Volunteers were formerly liable to be puniſhed by martial Law, 


Men render- but by the 30 C. 2. c. 8. par. 20. it is enacted, * That the Commiſſioners, - 


ed liable to © preſent at a Meeting for liſting of Soldiers, as in this Act is before di- 
martial Law. 46 refed, ſhall-cauſe the ſecond and ſixth Sections of Articles of War 
* againſt Mutiny and Deſertion, to be read to the Men impreſſed by Vir- 

tue of this Act; and from and after the reading the ſaid Articles of 

War, every Perſon ſo impreſſed ſhall be deemed a liſted Soldier to all 

* Intents and Purpoſes, and ſhall be ſubje& to the Diſcipline of War, 

BY | | * and 


Soldiers, 


« and in Caſe of Deſertion, ſhall be proceeded againſt as a Deſerter by 


« any Law now in Force, or by any Law to be made for Puniſhment of 
“ Deſerters.” | 


10. By the 17 G. 3. c. 3. par. 11. it is provided, “That no Officer or No Perſon to 


e Soldier, being - acquitted or convicted of any Offence, be liable to be be tried a ſe- 
& tried a ſecond Time by the ſame or any other Court-Martial for the . 
« ſame Offence, unleſs in the Caſe of an Appeal from a Regimental to a 8 
« general Court-martial, and that no Sentence given by any Court- 

“ martial, and ſigned by the Preſident thereof, ſhall be liable to be 


& reviſed more than once.” T7 EE. 

11. By par. 60. it is | ures <« That no Perſon or Perſons, being No Perſon, 
&« acquitted or convicted of any capital Crimes, Violences or Offences acquitted or 
„ by the civil Magiſtrate, ſhall be liable to be puniſhed by a Court. convidted of 


© martial for the ſame otherwiſe than by caſhiering.“ aprons to 
| | e puniſhed 
| by martial 
3 . TP 23” be Va... . 5 — ; 8 3 3 Law. 


(6) Of the Civil Puniſhments to which Sol- 
diers are liable. 


1. DV the i7 C. 3. c. 3. par. 12. it is provided, * That nothing in this 

„ Act ſhall extend, or be conſtrued, to exempt any Officer or 
* Soldier from being proceeded againſt by the ordinary Courſe of 
„ Law.“ | | | 


2. And by par. 61. it is provided, © That if any Officer, Non-commiſſion An Officer or 


Officer or Soldier ſhall be accuſed of any capital Crime, or of any Vio- Soldier ac- 
cuſed of a. 


& lence or Offence againſt the Perſon, Eſtate or Property of any of his Ci 
« Majeſty's Subjects, which is puniſhable by the known Laws of the deliveredover 


“ Land, the commanding Officer or Officers of every Regiment, Troop, to the Civil 
Company or Party is and are hereby required to uſe his utmoſt Endea- Magiſtrate. 
« yours, to deliver over ſuch accuſed Perſon to the civil Magiſtrate ; 
« and ſhall alſo be aiding and aſſiſting to the Officers of Juſtice in ſeizing 
« and apprehending ſuch Offender, in order to bring him to Trial; and 
e if any ſuch commanding Officer ſhall wilfully neglect or refuſe, upon 
« Application made to him for that Purpoſe, to deliver over any 
„ ſuch accuſed Perſon to the civil Magiſtrate, or to be aiding and 
.« affiſting to the Officers of Juſtice in the apprehending ſuch Offender, 
every ſuch Officer ſo offending, and being thereof convicted, before 
« any two or more Juſtices of the Peace for the County where the Fact 
« js committed, by the Oath of two credible Witneſſes, ſhall be deemed 
<« and taken to be ip/ſo facto caſhiered, and ſhall be utterly diſabled, to 
. have or hold any civil or military Office or Employment within this 
Kingdom, or in his Majeſty's Service; provided the ſaid Conviction 
'« be affirmed at the next Quarter-Seſſions of the Peace for the ſaid 
« County, and a Certificate thereof be tranſmitted to the Judge Ad- 
« vocate, who is hereby obliged to certify the ſame to the next Court- 
4 martial.” | 
23. By the 19 C. 2. c. 21. par. 5. it is enacted, That in caſe any com- 


$ 83 
c mon Soldier, belonging to any Regiment in his Majeſty's Service, ſnall Page 291 


t be convicted of profane curſing or ſwearing, and ſhall not immediately e 


e pay down the Penalty by him forfeited, or give Security for the curſing or 
« ſane, and alſo the Coſt of the Information, Summons and Convic- ſwearing to 
<« tion, as in and by this Act is directed, every ſuch common Soldier, 3 the 
e inſtead of being committed to the Houſe of Correction, as by this 
Act is directed, ſhall by the ſaid Juſtice, Mayor, Bailiff or other head 
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& Officer, be ordered to be.publickly ſet in the Stocks for the Space of 
« one Hour for every ſingle Offence z and for every Number of Of. 
« fences, whereof he ſhall be convicted at one and the ſame Time, two 
Co, GA RES; i: 1 8 | 
A wändering 4. By the 39 Eliz. c. 17. par. 2. After reciting, that divers lewd and li. 
Soldier to ſuf- centious Perſons, contemning both Laws, Magiſtrates and Religion, have 
fer is a Felon. of late Days wandered up and down in all Parts of this Realm under the 
Name of Soldiers, abuſing the Title of that honourable Profeſſion to 
countenance their wicked Behaviours; and do continually aſſemble them- 
ſelves in the Highways and elſewhere in Troops, to the great Tetror and 
Aſtoniſhment of her Majeſty's trye Subjects, the Impeachment of her 
Laws, and the Diſturbance of the Peace and Tranquility of this Realm; 
and that many heinous Outrages, Robberies and bprrible Murders are 
daily committed by theſe diſſolute Perſons, and unleſs ſome ſpeedy Re- 
medy be had, many Dangers are like by theſe Means to enſue and grow 
towards the Commonwealth, it is enacted, That all idle and wander- 
ing Soldiers, or idle Perſons, which now are or hereafter ſhall be wan- 
« (ering as Soldiers, ſhall ſettle themſelves in ſome Service, Labour, or 
4 Other lawful Courſe of Life without wandering, or otherwiſe repair to 
« the Places where they were born, or to their dwelling Places if the 
have any, and there remain betaking themſelves to ſome lawful Courſe 
« of Life as aforeſaid, upon Pain that all Perſons offending contrary to 
e this Act to be reputed as Felons, and to ſuffer as in Caſe of Felony 
<« without Benefit of Clergy.” _ „ 
A vandering 5. By par. 3. it is enacted, © That every idle and wandering Soldier, 
Soldier with a « which, coming from his Captain from the Seas or beyond the Seas, 
forged Teſti- « ſhall not have a Teſtimonial, under the Hand of ſome one Juſlice of 


gs 5 % the Peace of or near the Place where he landed, ſetting down therein 


„ the Place and Time when and where he landed, and the Place of his 
« Dwelling or Birth unto which he is to paſs, and a convenient Time 
« therein limited for his Paſſage, or having ſuch Teſtimonial ſhall wil- 
% fully exceed the Time therein limited above fourteen Days: And alſo 
e as well every ſuch idle and wandering Soldier, as every idle Perfon 
« wandering as a Soldier, which ſhall at any Time hereafter forge or 
„ counterfeit any ſuch Teſtimonial, or have with him or them any ſuch 
„ Tefſtimonial forged or counterfeited as aforeſaid, knowing the ſarne to 
<< be counterfeited or forged, in all theſe Cafes every ſuch Act or Acts to 


« be Felony, and the Offenders to ſuffer as aforeſaid without Benefit of 
« Clergy.” | | 


2 n *** *** a 


6. By par. 4. it is enacted, That it ſhall be lawful for the Jaſtices of 
3 not © Aſſize, Juſtices of Gaol Delivery, and the Juſtices of Peace of every 
to be execut- County, and for all Juſtices of Peace of Towns corporate, havin 


ed, if auß © Authority to hear and determine Felonies, to hear and determine all 
Perſon will 


will «© ſuch Offences in their General Seſſions; and to execute the Offenders, 

| _ _— « which ſhall be convicted before them, as in Caſes of Felony is accuſ- 
oy . tomed; except ſome honeſt Perſon, valued at the laſt Subſidy next be- 

i « fore the Time to ten Pounds in Goods or foxty Shillings in Lands, or 
« elſe ſome honeſt Freeholder as by the ſaid Juſtices ſhall be allowed, will 

ee be contented, before ſuch Juſtices as ſuch Perſons ſhall be arraigned of 

« Felony, to take him or them into his Service for one whole Year then 

next following, and then before the ſaid Juſtices will be bound by Re- 

* Page 592 © * cogniſance of ten Pounds, to be levied of his Lands, Goods, Tene- 

| « ments and Chattels to the uſe of our Sovereign Lady the Queen, if 
te he keep not the ſaid Perſon or Perſons for ane whole Year, and bring 

«_ him to the next Seſſions for the Peace and Gaol Delivery next enſuing 

« after the ſaid Year: And if any fuch Perſon retained depart within the 
« Year, without tlie Licence of him that ſo retaineth him, chen he to be 

4 LAAS | 5 | « indicted, 
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« indicted, tried and adjudged as a Felon, and not to have the Benefit 
a of his Clergy.” | be, | a n 
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(H) Ok the Liberty given to Soldiers of exer- 


cifing Trades. 


Officers and Soldiers, who have ſerved his Majeſty, ſome of which 
are Men that uſed Trades, others that were Apprentices to Trades who 
| had not ſerved out their Times, and others who by their own Induſtry 


have made themſelves apt and fit for Trades; many of which would 


willingly employ themſelves in thoſe Trades which they were formerly 
accuſtomed to, or which they are apt or able to follow and make Uſe 
of; but are or may be kindred from exerciſing thoſe Trades in certain 
Cities or Corporations and other Places within this Kingdom, becauſe of 
certain By-laws and Cuſtoms of thoſe Places, and of the Statute made in 


the fifch Year of Queen Elizabeth, it is enacted, That all ſuch Of- 


« ficers and Soldiers, who have been at any Time employed in his Ma- 
« jeſty's Service ſince his Acceſſion to the Throne, and have not ſince 
<« deſerted the ſaid Service, may ſet up and exerciſe ſuch Trades as they 
« are apt and able for, in any Town or Place within the Kingdoms of 
« Great Britain and Ireland, without any Lett, Suit o. Moleſtation, of 
« any Perſon or Perſons whatſoever, for or by Reaſon or the uſing ſuch 

Trades; and if any ſuch Officer or Officers, Soldier ar Soldiers ſhall 


« ufing or exerciling any ſuch Trade as aforeſaid, then the ſaid Officer 

or Officers, Soldier or Soldiers, making it appear to the ſame Court 
« here they are ſo ſued, impleaded or indicted, that they have ſerved 
* the King's Majeſty as aforeſaid, ſhall upon the general Iſſue pleaded 
e be found nat guilty in any Plaint, Bill, Information or Indictment ex- 
e hibited againſt them; and ſuch Perſon or Perſons, who notwichſtand- 


4 ing this Act ſhall proſecute their ſaid Suit by Bill, Plaint, Information 


« or Indictment, and fhall have a Verdict paſs againſt them, or become 
c nonſuit therein, or diſcontinue the ſaid Suit, ſhall pay unto ſuch Of- 
« Officer or Officers, Soldier or Soldiers double Coſts of Suit, to be re- 
e covered as any other Coſts at common Law may be recoyered ; and 


4 all Judges and Jurors, before whom any ſuch Suit, Information or In- 


« dictment ſhall be brought, and all other Perſons whatſoever, are to 


ee take Notice of this Act, and fhall conform themſelves thereunto, any - 


* Statute, Law, Ordinance, Cuſtom or Proviſion to the contrary in any 
tc wiſe notwithſtanding.” 


2. But by par. 2. it is provided, That this Act ſhall-not in any wiſe be ThePrivilege 
« prejudicial to the Univerſities of Oxford or Cambridge, or either of of the Uni- 
em; | verũties ſaved 


« them or extend to give Liberty to any Perſon to ſet up the Trade of 
« a Vintner, or to ſell any Wine or other Liquors, within the ſaid Uni- 
of the ſame reſpectively. T 
3. By the 3 C. 3. c. 8. the Proviſions of the 22 C. 2. c. 44. are ex- 
tended to all Soldiers, who have been in his late or preſent Majeſty's Ser- 
rice ſince the twenty-ninth Pay of November one thouſand ſeven hun- 
dted and forty-eight. 1 wn 
. By the 2 C. 3. c. 10. par. 7. it is enatted, * That every Man, 


« yexlitics, without Licence had and obtained from the Vice-Chancellors Fase, 


1. B. the 22 G. 2. c. 44. par. 1. 1 reciting, that there are diyers Soldiers may 


Tradein any 


be ſued, impleaded ar ipgiaed in any Court within this Kingdom, for 
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A Militia c married Man, may ſet up and exerciſe any Trade he is apt and able 
Man, who is « for, as freely as any Soldier may do by Virtue of an Act paſſed in the 
nap aa _ « twenty-ſecond Year of his late Majeſty's Reign, intituled, An A 10 
bodied may enable ſuch Officers and Soldiers, as have been in bis Majeſty's Service fince 
ſet up A * his Acceſſion to the Throne, to exerciſe Trades.” n 
in any Place. SR „ | | 
MS. Rep. 5. In an Action Qui tam for exerciſing the Trade of a Sadler it ap- 
Mott v. Wil- reared, that the Defendant, who had not ſerved an Apprenticeſhip to 
— Eaſter that Trade, had been one of the Blackwell Hall Volunteers who affociated 
E B.  themſclves during the late Rebellion; and that, by one Article of their 
| Aﬀeociation; they were not to put themſelves under the Command of 
any Officer appointed by his Majeſty, or to be ſubject to military Diſci- 
pline, until the Rebels came within Sixty Miles of London. As this ne- 
ver did happen, and conſequently they were never in fact under the 
Command of any Officer appointed by his Majeſty, or ſubject to military 
Diſcipline, the Queſtion was, whether the Defendant did thereby acquire 
a Right under the 22 G. 2. c. 44. of exerciſing the Trade of a Sadler? 
It was holden that he did not; and by Lord Mansfield, Ch. J. we ſhould 
have been glad to have found the preſent Defendant within the Meaning 
of the Statute of the twenty - ſecond of the King: But that Statute does 
only extend to ſuch as have been Soldiers; and no Man is to be deemed 
a Soldier, unleſs he has been actually inliſted, and had the Articles of 
War read to him. | ; = 6} 4 Ry 


ä 


oh. 
1 — 


| (1) Of divers Things, which did not fall un- 
9 80 der any of the fozegoing Heads. 


The Probate 1. Y the 5 W. & M. c. 21. and by the 9 & 10 W. 3. c. 25. par. 19. 
of a Soldier's it is provided, That nothing in theſe Acts contained ſhall ex- 
wy 2 <« tend, to charge the Probate of any Will or Letters of Adminiſtration 
— Duty, of any common Soldier, who ſhall be ſlain or die in his Majeſty's Ser- 
4 vice, a Certificate being produced from the Captain of the T roop or 
« Company, under whom ſuch Soldier ſerved at the Time of his Death, 
1 «© and Oath made of the Truth thereof, before the proper Judge or Of- 
e ficer by whom ſuch Probate or Adminiſtration ought to be granted, 
* which Oath ſuch Judge or Officer is hereby authorized and required 
c to adminiſter, and for which no Fee or Reward ſhall be taken.” 
The antient 2. By the 43 Eliz. c. 3. par. 2. it is provided, That every Pariſh ſhall 
Method of be charged with a weekly Sum, for the Relief of ſick, hurt and maimed | 
2 Soldiers, and there are in the ſame Act Directions for applying the Money 
Pariſhes, for . l . Jing 1 
the Relief of raiſed for this Purpoſe: But as the Practice is at this Day, to leave ſuch 
Soldiers, s Soldiers to be provided for by the reſpective Pariſhes to which they be- 
now diſuſed. long, it is unneceſſary to mention thoſe Directions. | 
ASoldierhav-. 3. By the 17 G. 3. c. 3. par. 32. it is enacted, That it ſhall and may 
"ing a Wife or cc be lawful, for any two Juſtices of the Peace for the County, Town or 
Child may be 4c place, where any Non-commiſſion Officer or Soldier ſhall be quartered, 
88 e jn caſe ſuch Non-commiſſion Officer or Soldier have either Wife, or 
of his Settle - Child, or Children, to cauſe ſuch Non-comiſſion Officer or Soldier, 
ment. 4 to be ſummoned before them in the Town or Place where ſuch Non- 
4 commiſſion Officer or Soldier ſhall be quartered, in order to make 
« Oath of the Place of their laſt legal Settlement, which Oath the ſaid 
« Juſtices are hereby impowered to adminiſter; and ſuch Non-com- 
« miſſion. Officers and private Soldiers as aforeſaid are hereby directed 
4 to obey ſuch Summons, and to make Oath accordingly : * 0 
| uſtices 
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&* Juſtices are hereby required to give an atteſted Copy of ſuch Affidavit, 
« ſo made before them, to the Perſon making the ſame, to be by him 
« delivered to his commanding Officer, in order to be produced when re- 
« * quired; which atteſted Copy ſhall be at any Time admitted in Evi- * Page 594 
„ dence as to ſuch laſt legal Settlement, before any of his Majeſty's | 

« Juſtices of the Peace, or at any General or Quarter Seſſions of the 

“ Peace: Provided always, that in caſe any Non-commiſſion Officer 
&* or Soldier, ſhall be again ſummoned to make Oath as aforeſaid, 
«* then on ſuch atteſted Copy of the Oath by him formerly taken being 
« produced by him, or by any other Perſon on his Behalf, ſuch Non- 
“% commiſſion Officer or Soldier ſhall not be obliged to take any further 
 « Oath, with Regard to his laſt legal Settlement, but ſhall leave a Copy 

e of ſuch atteſted Copy of Examination if required.” | 

4. By par. 54. it is enacted, That if any Perſon ſhall knowingly de- Penalty for 

& tain, buy or exchange, or otherwiſe receive, any Arms, Clothes, Caps, buying the 
cc or other Furniture, belonging to the King, from any Soldier or De- 8 a 
<< ſerter, or any other Perſon, upon any Account or Pretence whatſoever, Soldier. 
« or cauſe the Colour of ſuch Clothes to be changed, the Perſon ſo of- 

<« fending ſhall for every ſuch Offence forfeit the Sum of five Pounds; and 

% upon Conviction, by the Oath of one or more credible Witneſs or Wit- 
* nefles before any of his Majeſty's Juſtices of the Peace, the ſaid Penalty 

„ of five Pounds ſhall be levied by Warrant under the Hands of the ſaid 

© Juſtice or Juſtices of the Peace, by Diſtreſs and Sale of the Goods and 

& Chattels-of the Offender; and in caſe any ſuch Offender, who ſhall be 
e convicted as aforeſaid, ſhall not have Goods and Chattels, whereon Diſ- 
© treſs may be made to the Value of the Penalty recovered againſt him 

for ſuch Offence, or ſhall not pay ſuch Penalty within four Days after 

« ſuch Conviction, then and in ſuch Caſe ſuch Juſtice of the Peace ſhall 

% and may, by Warrant under his Hand and Seal, either commit the 
.« Offender to the common Gaol, there to remain without Bail or Main- 

e prize for the Space of three Months, or cauſe ſuch Offender to be 

« publickly whipped, at the Diſcretion of ſuch Juſtice.” _ ; 

5G. It is ſaid, that, as an Agent of a Regiment is but a Servant to the Ld. Raym. 

Colonel, his Receipt can only charge the Colonel; there being no Pri- 101. 


vity between tne King and him. _ ny 
6. In an Action of Aſfſump/t the Plaintiff declared, that he was and yet x, Ray. 
is Captain of a Company of Soldiers, and that the Defendant, in Conſi- 312. 
deration that the Plaintiff would permit A. B. a Soldier in his Com- Taler v. 
pany to be abſent ten Days, promiſed the Plaintiff to bring back the J. 
ſaid A. B. at the End of ten Days, or to pay him twenty Pounds; it 
was objected, «that there is not in this Cafe any Conſideration to ſup- 
port the Action; for that the Captain of a Company has not ſuch Pro- 
-perty in a Soldier thereunto belonging, as to give him Leave ao abſent 
himſelf from the King's Service: But by the Court, when a Captain has no 
Occaſion to employ a Soldier in the King's Service, he may give him 
Leave to be abſent for a reaſonable Time, fuch Leave being a Benefit to 
CT tdelorepn OP TON 1 8 
7. A Leaſe being forfeited for the Non- paytment of Rent, the Leſſor 10 Mod. 38;. 
brought an Ejectment. Hereupon a Rule was made, that, upon the De- Sits v. 
fendant's bringing into Court what was due for Rent with Coſts, the 
Proceedings in Ejectment .ſhould be ſtayed : But the Leſſor afcerwards 
obtained another Rule for diſcharging this, unleſs the Defendant, who 
was a Soldier and therefore intitled to Privilege, would give Security 
for the Payment of the Rent. 17805 
8. By the 17 G. 3. c. 3. par. 59: it is provided, That ſo much of This Ad to 
« this Act, as relates to the Puniſhment of Mutineers and Deſerters with - extend to De- 


« in this Realm, and to ſuch as ſhall conceal Deſerters, or ſhall know- _ 8 
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Soldiers, 


nge 595 


ingly buy, or exchange, or otherwiſe receive any Arms, Clothes, 
« Caps, or other Furniture belonging to the King, from any Soldier or 
Deſerter, or cauſe the Colour of ſuch Clothes to be changed, ſhall 
<« extend, td all Intents and Purpoſes whatſoever, to ſuch Governors or 
„ Other Officers in Garriſons, and Forces as his Majeſty has now in 
« Pay, or ſhall have in Pay in Ireland, or in Jerſey, Guernſey, Alderney, 
Fart, or Man, and the Iſlands thereto belonging, and ſhall be put in 
« Execution in that Kingdom by all Juſtices of the Peace, and other 
*« Officers reſpectively, according to the Tenor of, and during the Con- 
* tinuance of this Act.” | | | 
9. By par. 64. it is enacted, That this Act ſhall be and continue in 
Force, within the Realm of Great Britain, from the twenty-fourth 
« Day of March in the Year of our L':rd One thouſand ſeven hundred 
ce and ſeventy-ſeven, until the Twenty fifth Day of March in the Year 
c of our Lord One thouſand ſeven hundred and ſeventy-eight, and ſhall 
„be and continue in Force within the Kingdom of Ireland, and in Fer- 
« ſey, Guernſey, Alderney, Sark and Man, and the Iſlands thereto belong- 
« ing, from the Twenty- fourth Day of March in the Year of our Lord 
« One thouſand ſeven hundred and ſeventy-ſeven, until the Firſt Day 
« of May One thouſand ſeven hundred and ſeventy-eight, and ſhall be 
« and continue in Force in the Iſland of Minorca and Garriſon of Gibral- 
„ tar, and in his Majeſty's other Dominions beyond the Seas, from the 
« Twenty-fourth Day of March in the Year of our Lord One thouſand 
e ſeven hundred and ſeventy-ſeven, until the Twenty-fiftn Day of March 


<* in the Year of our Lord One thouſand ſeven hundred and ſeventy- 
% nine.“ | £22 | , 


* Stamps. 


Stamp is a Mark affixed to certain Inſtruments, Writings and 
Things. FSG 
The Uſe of this Mark is to denote, that the Duty impoſed 
upon the Inſtrument, Writing or Thing has been paid, or 
that Security has been given for the Payment thereof, | 
Some Stamps are by Law ordered to be made Uſe of, as in the Caſe 
of printed Linens, which are not under the Direction of the Commiſ- 
| Goners for managing the Stamp Duties; but the preſent Deſign is to treat 
only of ſuch as are under their Management, | 


In doing this it will be proper to give an Account, 


(A) Ok the particular Stamp Duties, to which certain In⸗ 
ſtruments. Writings and Things are liable, 
(B) Tf ſome Regulations, which pzincipally concern the Ok. 
ficers of the Stamp Duties. | 
SY ag | (C) Ct 


00 cubat the Contequekce 5 of Ingrofing o: Writing 
any Matter liable to a. Stamp Duty upon Qellum, 
Parchment 02 Paper which has not been Bu ſtamped. 


1. To any Perſon fo ingroſſing or writing. 
2. To ſome particular Perſon ſo ingrofliog c or writing. 
3. To the Inſtrument or Thing fo ingroſſed or written. 


(D) Ok Regulations koz n Frauds to the — 
ok the Stamp Duties. 


1. By writing a ſecond Matter liable to a * Duty upon 
Vellum, Parchment or Paper which has not "__ a ſecond 
Time duly ſtamped. 


2. In the Manner of writing certain Matters, 
3. In legal Proceedings. | 
4. In News-Papers, Almanacks and Pamphlets. 


F. In the Money or other * given with an Ap- 
prentice. | 


6. In Cards and Dice. 
7. In ſome other Caſes. 


(E) Of the pecuntary Penalties incurred by Perſons guilty 
ok Offences againſt the Statutes impoſing Stamp Duties. 
(F) Ok the cozporal Puniſhments, to which Perſons guilty 


of Offences againſt ihe Statutes impoſing Stamp Duties 
are fable. 
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Emmy 
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* (A) Df the particular Stamp Duties, to · Page 596 
which certain Jnſtruments, TUritings and 
Things are liable. 


1. UCH the en Part of the Stamp Duties were e at firſt | im- 
poſed for a Time; but all the Statutes, by which ſuch Duties 
were impoſed, have been made -perpetual, or have been ſo continued as | 
to be at this Day in Force. | 
2. The Stamp Duties, 1 to which 8 Inſtruments, Writings or 
Things are liable, have been impoſed by divers Statutes : But as Fog 
have been more generally- impoſed by three, viz. 5 W. & M. c. 21. 9 & 
10 V. 3. c.25. 12 A. ft. 2. c. 9. the Sums charged by each of theſe 
Statutes wall be placed in a Column which is ſubjoined to each. All 
other Stamp Duties ſhall be placed in a fourth Column, and the reſ- 
pe ive Statutes by which they were impoſed ſhall be mentioned in the 
Margin. 
3. So prevent Repetition in the following Liſt of the Stamp Duties; 


every Duty is placed only under the Name of the Inſtrument or Thing 
therewith chargeable. | | 


© act 


Wer — <7 WR ; - 
"= : 2 5 27272 ²⁰· ꝛmꝛ-⁊ ͤ . I 
. ———————— — —Ä — — 
= — — — —— — T 2 - 
oe age 2 — — — — — 


— k 


— 
9 — — III yn — 


Dr 
2 


c — PASEICER 
. 
— * * - Lge 
wy -——- * my — 
— 


* 
BB P 
. 7 oy ” "FL yo. 
* L ** 12 4 — — — * 4 — 1 ”_, 
8 r Pat oo 22 * aber? 2 ER * * — 1 * — — 
5 . 2 — * n o — 2 — u — — ——— WE 7 K* 2 2 hq a 5 18 
” r — a — — — — 3 nes. A — 5 
24 hq AER, + _— — — 243 ee 4 . 2 * — ? —5 as 8 = 8 R 8. . Te STS aro a Wk <- 8 
8 —— J F — a x a 3 Ide - 8 3 + - TIT” - 2 — — \ CLE 
— — 1 - 1 9 . 222 * — 0 8 vt La Ro 6 a x 7 — * * 2 * we 
— — 1 2 * aq — — - 
- - — 5 wt. — * „ LAS — _— — — — rr — — 
8 5 = - - 4 8 - — — —— OA — — — = Mrs 
8 —— — * — 4 . _ — — — * — . 
— — — 


r 
9 — 
—— 


— -> IR 
Es 2 
8 7 . — Wh 
ph 
— — 


4. For 


n — —— — 
2 — —-— — ä 
— 2224 r 


S8 


n 
Went ren I — 


4. For Inſtance, if the Doty which a Perſon EY to pay upon his 
Admiſſion to be an Advocate is deſired to be known, it will be found 
only under the Word  Admiſſi ion, and not under the Word Advocate like. 
'wile. .: 

5. Only ſack Articles are liable to the Payment of Stamp Duties i in 
Scotland, as have the Words in Great Briain or in Scotland. annexed 'to 


— 


GT... 2 p " * 


them. n EW N 
| 1 | 3-30 5 . | 0 12H. 
| | 5 57 5 A 2. 
4 5 c. 21. e. 25. c. 9. 
126. 1e. 33. Action cbterlag of in an inferior Court which | 
holds Plea of forty Shillings, but ſues 64. 6 4. 6 4. 
no Writ, Proceſs or Mandate . FE 
10 A. e. 19. Adjudication in Scotland By FEC 
5 G. 3. c. 46. Admiſſion. to the Freedom of a Corporation W E 
| or Company „ b e e 
Admiſſion into an Inn 4 Chance 115.15. 
| Court „„ TS 4 
2 G. 3. e. 36. one of the four Inns of oy r=" - 4 1 
4 5 G. 3. c. 47» And 4 ©: | 805. 1 ö 1 
the Univerſity. of Oxford or Cambridge Fan . +> | 
10 A. c. 19. to a Copyhold Eſtate Ra e250 | 28. 3d, 
12 A. ſt. 1. No Duty is to be paid upon the Admiſſion 1 1 
e. 9. a Cuſtom Right or Tenant Right Eſtate. E253 
Admiſſion to a Fellowſhip of the Cog leh | ii 
ale 8 5 40. 405. 405. 
TRIED ©: ce. o Advocate in a | 
Court in England = ; „ 


| 5 Scotland = | bu a 405. 
e to tte Office of Attorney in a} . ot 
8 Court in England =« 11 


Scotland ME 40 5. 
to the Office of Clerk of a Court | LS | 
| in England - 40. 405. 405. 
Scotland 3 
to a Office of 4 . ofa a Court 
ity an th in England | } 495.1. 495%] 404. | 
: NOTTS, NS. Feorlan . 2 * 91 
e page æcũ o the Office o wkör of ah „ | 
ein Court in England e 
Scotland , tet ak 6 40 6. 
to any other Office in a Court in 
e 15. 40.4. 40 6. 40 6. 
1 © Feothant _ F 40 5, 
62% w. z. A | Perſia «dinined 10 either of dr Offices B 
c. 12. particularly mentioned, or to any Office in ** | 
g&10W. z -2 Corporation or inferior Court, which is * | 
12 K. fl. 2. Annual, and under che Value of ten Pounds, W oogh.. Mok 2 
c. 9. Per Hnnum is exempted. | 
2. 2. c. 23. Admiſſin to the Office of Solicitor i in OT, | | ; 
Court of Equity | 1205, 


2 G. 2. 0. 23 But if a Perſon due been udmmitted um Attors| r | 
ney in the Court of King's Bench, Common 4 
Pleas or Exchequer, or in one of the Courts | 
of the Counties Palatine of Chefter, Lan a 
euſter or Durbam, or in the Court of Great | | | | 
| Seffion in Wales, he _ be admitted a ; | 


Soli. 


Stamps. 
5 e 
SM. . 3. ||. 2. 
: DN f | ; c. 21.|C. 25. c. 9. 
Solicitor in any Court of Equity without] | . 
being liable to a further Stamp Duty. J 
A Perſon,' who. has been admitted a Solicitor | 1 
in one Court of Equity in England, may be | F 
admitted a Solicitor in any other Court of. | 1 
Equity without being liable to a further 
Stamp Duty. 5 ä 
A Perſon, who has been admitted a Solicitor] | 6 ab 'Ibaa. 


in any Court of Equity at Weſtminſter, may! 

be admitted an Attorney of the Court of 

King's Bench or Common Pleas without be- 

ing liable to a further Stamp Duty. | 

Advertiſement in a News Paper publiſhed 
weekly or oftner in Great Britain 5 
$1 And 

in a News Paper or Pamph- 

let publiſhed at a Time 

exceeding one Week in 


| Great Britain i 
A ſingle Advertiſement printed by itſelf. is 

exempted. | = 
Affidavit 64.| 6d. 


Affidavits of burying in Woollen, and thoſe 
made before Cuſtom-houſe Officers, Juſtices 
of Peace, or Commiſſioners for railing Aids 
or Duties are exempred. 

Affidavits, for obtaining the Allowance of the 
Duties of ſuch Soap as is uſed in the 
Woollen or Linen Manufacture, are like- 
wiſe exempted. | | 

Allegation in a Court of Admiralty +1 64 

the Cinque Ports | 64. 
| Eccleſiaſtical - 1'6d. 

Almanack for one Year printed upon one 
Side of a Sheet of Paper in Great Betas 
No, And 

* for one Year printed in any Geoff 


O 
NN 


Manner than upon one Side of 
Sheer of Paper in Great Britain 
And | 
if to ſerve for more than one Year 

for every Year in Great Britain [ 

| N And 
If an Almanack contain more than one Sheet 

of Paper only one Sheet is to be ſtamped. 
The perpetual Almanacks or Calendars in 
Bibles or Common Prayer Books are ex- 
empted. 5 14 | N14 
Anſwer in a Court of Admiralty - 
» the Cinque Ports 

 Eeclefiaſtical =  - 

of Equity 


d. 64. 
d. 66d;|. 
d. 64. 

1 


t 
GO 


Appeal from a Court of Admiralty in England | 40 A 405. 1 2 


Scotland 
Vol. IV. A 


1 & 10 A. C. 19. 


1 f. 30G. z. c. 19. 


2 5, 10 A. e. 19. 


6 d. 32 G. 2. c. 36. 


5 W. & M. 
e. 21. 


9 W. z. c. 25. 


13 A. ſt. 2. 
e. 9. 


1 d. 9 A. c. 24. | 


2 d. 9 A. e. 23. 


2 d. 30G. 2. c. 19. 


2 d. 9 A: c. 23. 
2 d. 30 G. 2. c. ig. 
9 A. e. 23. 


| Ibid, 
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Stamps. 


A from the Court of Arches 


Prerogative Court of Canterbury 
Tork 
32 G. 2. c. 35. * upon 985 = — < 
ial Bai FA 


4 A. e. 12. The Duties impoſed by the 5 V. & M. c. 21. 


and the 9 10 V. g. c. 25. upon Appear-| 


ances are to be extended only to Appear- 
ances in Actions where no Bail is filed or 
put in. 


a A. c. 9. Apprentice, if the Money given with him 
do not exceed fifty Pounds, in the Foun 
in Great Britain 5 

Ibid. if it exceed fifty Pounds, in the} 


Pound in Great Britain 
10 A. c. 19. Appriſing in Scotland „ 


_- - 
4 


GT — from a Court of Admiralty - 
| the Cinque Ports 
32G. 2. c. 35. ball Commun! 8 5 
Special - 5 : 
| Bill in a Court of Equity - 1 
9 A; e. 23. of Lading in Great Britain — 
30. 2. e. 19. Bond in England - 8 
16 G. 3. c. 34. And - * = 
30G. 2. c. 19. ba > 5-0. 
16G. 3. 6. 34. And 
A Bail Bond or the Alignment thereof 
is only liable to pay - - - 


Brief for collecting Charity 


Cards per Pack in Great Britain 


9 A. c. 23. - 

29G. 2. c. 13. And - 

16G, 3. c. 34» N And pa 

9 A. c. 23. Certificate for obtaining a Drawback in 
| | Great Britain 

2G. 3. c. 36. of the Degree of Barriſter i 


5 G. 3. c. 47. 

of a Degree in the N of 

Oxford or e | 1 
of Marriage 


Page 
3 A Certificate of the Marriage of a Seaman' 5 


6 & W. z. 


c. 12. Widow is exempted. 

30 G. 2. 019. Charter Party! in England 8 4 
16G. 3. e. 34. And '- - 
30G.2.c. 19. Scotland - - 
16G. 3. e. 34. | And 2 


128. 1. c. 33. Citation from a Court Eccleſiaſtical 
10 A. c. 19. Clare conſtat in Scotland 
Collation to a Benefice of the Value of ton 

Pounds in the King's Book 
Cognition of Heir in Scotland, 


ö 


Ibid. 


6 d. 


40 5. 


405. 


40 . 
83 


6 d. 


408. 


6 d. 


Com miſſion from an Eccleſiaſtical Court not 
Otherwiſe charged 


3 


- „% — * 
* 0 


25. 6d 


9810/12 4. 
W. 3.\ft. 2. 
c. 25.|C. 9. 
40 5. 4O 5. 
405. 40 5. 
40 5.] 408. 
6 d. 
1 5 
55. 
55. 
6 4 
1 5. 
1 4. 
6 d. 64. 
6 d. 
64 
6d. 64. 
64. 
6 d. 
40. 
25. 6d. 


6 d. 


64. 


I 5. 
25. 3d. 


I 5. 
2. 
15. 
Is. 
6 d. 
25. 36 


25. 3d. 


Con- 


} 


Stamps. 


Contract, if not a Deed obligatory - 
Copy of an Affidavit - 


Allegation in a Court of Admiralty 
the Cinque Ports 
Eccleſiaſtical 
Anſwer in a Court of Admiralty 
the Cinque Ports 
x" ng 
of Equit 

a Bill in a Court of Equity . 1 
Citation from a Court Eccleſiaſtical 

Court Roll of a Manor - 
Final Decree in a Court of Admiralty 
the Cinque Ports 
Eccleſiaſtical 

of Equity 


Depoſition in a Court of Admiralty| 


the Cinque Ports 
Eccleſiaſtical 
| Tm bol Equity 
an Interrogatory in a Court of Equity 
Inventory exhibited in a Court 
of Admiralty 
the Cinque Ports 


 Eecleſiaſtical 
a Libel in a Court of Admiralty 


the Cinque Ports| 


y Eccleſiaſtical 

Monition from a Court Eccleſiaſtical 
an Order from a Court at Weſtminſter 
a Pleading in a Court of Equity 


Law 
P oſtea - - | 
Proceeding in a Court of Equity 
Proceeding in a Court at pa 
ſter not otherwiſe charged 


Record of a Court at n 


not otherwiſe charged 
Ni Prius. — 3 
Rule of a Court at Veſtminſter 
Sentence in a Court of Admiralty 


the Cinque Ports 
Eccleſiaſtical 

Will "iy SS 8 
Debenture for a Drawback in Great Britain 
Decree of a Court of Admiralty - 
the Cinque Ports 

Eccleſiaſtical „ 

of Equity — 233 


perſonal of a Court of Admiralty 
16 the Cinque Ports 


Deed in England <- = : 


And 8 - - 


0 


d. 

6 d. d. 
6 d. d. 
1d. d. 
14. d. 
6 d. d. 
1 d. d. 
6 d. d. 
6 4. d. 
6 d. d. 
6 d. 64. 
6 d.] Gd. 
6 d.] 64. 
6 d. 6 d. 
141 T6 
64.] 64. 
6 4. 64. 
6 d. G a. 
6 d. 6 d. 
25. Od 25. 6d. 
25. Gd 25. 6d 
6 d.] 64 


2 
6 d. 328. 2. c. 35. 


1 d. Ibid. 
1 d. Idid. 


25. 3d. 10 A. c. 19. 


1 d. 32G. 2. c. 35. 
1 d. Ibid. 


6 d. bid. 
1 . ibid. 
1 d. Ibid. 


1 d. Ibid. 


6 d. Ibid. 
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8 d. 9 A. c. 23. 


0 6 | I 5. 308. 2. C. 19. 


15. 168.3. c. 34 
Deed 


7-46 
1. 8 


4 
, Stamps. 
3 . 9010 12 f. 
M. V. 3. ft. 2. 
Deed in Stotland not charged with the Duty l. 
r in Scotland not charged with the Du 1 
, « of 25. 3d. by charged A. 4 17 "5 | 64. ca 
16G, 3. e. e 15. 
. W in a Court of Adi - 6d. Gd. 
| the Cinque Ports | 64, 64. 
| | Eccleſiaſtical! l 64d, 64. 
32 G. 2. c. dl Equity - 1d. 10d. 14, 
35. Dice per Pair in Great Britain - wg ol 58. 
9 A. c. 23. | And . 
29G. 2. c. 13. N * 
168.1. c. 34. And 7 3 25. 6d. 
Diſmiſſion of a Bill in a Court of Equity + 64] 6d 
Diſpenſation to hold two Beneſices from 9 5 FI 
Archbiſhop of Canterbury . 984 e 
Maſter of the Faculties — 405. 40. 40s. 
Donation of a Benefice of the Value of ten ” 
Pounds in the King's Book. | gong EF 
« G. 3. c.46, Entry or Memorandum in the Court Book NE 
or Roll of a Corporation or Company 25, 
of an Admiſſion into the — 
or Company - 
2G. 3. e. 36. of the Degree of utter Barriſter in one of| 40s. 40. 
| the four Inns of Court 
5 G. 3. c. 47. And | I 20s. 
of a Degree in the Univerſity of Oxford | 
| or Cambridge - n ou 
6&7 W. z. The Degree of Batchelor of Arts is exempted| a 
c. 12. Entry of an Action in an inferior Court)“ | 
12G, 1. c. 33. which holds Plea of forty Shillings, but 0 e 6d. 
iſſues no Writ, Proceſs or Mandate 


Exemplification of a Grant or Letters Patent 1 
under the Great Seal or Seal of the Dutchy 405. 40s. 40s. 


of * of a Dignity - - Es 
Franchiſe - - 405. 40s.| 40s. 
an Honour - - 409. 405. 40s. 
a Liberty - 405. 40s.| -40s.| 
Privilege - - 405. 40s.| 40s. 
Promotion - 40s.| 405. 405 
under the Seal of a Court „ . 


Faculty from the Archbiſhop of Canterbury 4086. 408. 40s. 
. Maſter of the Faculties 40. 40s.| 40s. 


10 A. c. 19. Grant by Copy of Court Roll | — | 25. 3d. 
| under the Great Seal or Seal of the | 

Dutchy of Lancaſter of a Dignity 5 

Franchiſe | 40s.| 4os.| 405. 

an Honour | 40s] 40s.| 40%. 

a Liberty | 40s.| 40s.| 405. 

Privilege | 40s.| 405. 406. | 

Promotion] 40s.] 40s.| 405. 

* Page 601 under-the Great Seal, the Seal of the | 

Exchequer, the Seal of the Dutchy of 

Lancaſter, or the Privity Seal, the Grant 405. 40s. 

not being directed to the Great Seal, of | 

Lands: - - 

Profits - I 405. 403. 


405, 405. 408. 


3 | Stamps, 
mu . 8 V. AN I2 Wt | 
l | M. V. 3. A. 2. 


by 21. c. 28. c. 9. 


Value of fifty Pounds per Annum in 40. 4d { 40s, 

England „ 
Scotland 22 

of a Sum Steed a hindi Pounds Os | 
under the Great Seal, or the Privy ( . 4 
Seal, ſuch Grant not being directed e Wis , id 
to the Great Seal A AO 9, hg. 

of a Sum excceding a hundred NT A a. * 


Grant on an Office-or Bare above 00 


40s, 


under the Great Seal of Scotland = | Fwy 
Indenture 1 in W „„ ROY 6d. 64 6d. 14. 306.2. c. 10. 
an - LR: | e © 260.4. ©44« 
in Scotland - . 2 6d. 13. 30. 2. c. 1g. 
Mat And | | | 


18, 16G. 3. c. 34. 
An ie for binding of a Pariſh C Chil? | 


Apprentice is only liable to the mow t. 6d. 5 
of 105 
Inrollment in any Court of Record, or by any COT - 

Cuſtos Rotulorum or Clerk of the Peace, of 7 35. 


a Conveyance - 5 
Releaſe - VVV 
Surrender of a Grant VV 
an Office | - 3 
any other Deed TW. „„ Et ; | | 
Inſtitution to a Benefice in England <= 88. 58. os | | > 
CCC 
Interrogatory i in a Court of rr r 1d. 328.2. c. 33 
Inſtrument obligatory | - Gd. 6d. MY” | 
Inventory exhibited in a Court of ag 6d. 6d. 
} {Fs 4 nque 100 E226 53% 
1 * ; 6d. 64 


| Kedefiattical © | 6d. 6d. 
Judgment bed in a Court at a K act 8 27 64 25. 6d. 


Leaſe i in England * „ 8 64 6d. 64d. 1s, 308. 2. c. 19. 
9 09 And 0 | 2 l 5 | 134. 16G. 3. c. 34. 
in Scotland „ TE 64.| . 15, 30G.2.c. 19. 
And e | 15. 166.3. c. 34. 
by Copy of Court Roll > DE 23.34. 10A. c. 19. 
Leer of Attorney in England - 64. Gd.| 6d. 15, 308. 2. c. 19. 
AM, lt} + Pry ; 16. 16G 3.c. 34. 
in Aal : 4 1 75 1211 6d. 16. 30. 2. c. 19. 
And | bu a 136. 16G.3. c.34. 
Letters of Adminiftration if the Eſtate be] . ot 
more than twenty Pounds 8 | | | 
Letters of Adminiſtration of the Eſtate of a | g;; w. & M. 
Seaman or common Soldier dying in his| .. | |. 8 | 
Majeſty's Service are exempted. r. g9W. z. e. 254 
Letters of Mart in England - ER Oo e e. 
* | Scotland = 2 | 56. ® Page 602 


Letters Patent under the Great Seal, or Seal! 
of the Dutchy of E of a Dignity 


Franchiſe | 405. 4035. 40s. ; | 
; You. IV. " | | Letters 


4085. 40s.| 4095. 
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| Letters Patent under the Great "PR Seal of 1 
the Dyrchy f Lancaper, of an He | 
2 5 2 Liberty 
Privilege 
Promotion 
1 Patent * Ollesdag Charity called] 
Briefs are only liable to the Duty of 
6&7W. z. Letters Patent containing 8 Commiſſion 
C. 12. Rebellion in Proceſs are exempted. - 
LINE] in a TO of ee | 
e Cinque Ports 
EccleGaftical 
Licence from a Cour — 
an Ordinary 
the Preſbytery in Scotland 
A Licence to a Schoqlmaſter or Tutor is only ] 
liable to the Dutiey of. 
A Licence for Mariet 
Duties of in England 
Scotland 
Licence for retailing Ale in Great Britain "> 
And - 


is * 2 lable to te] 


9 A. e. 23. 
29G. 2. c. 12. 
Ibid. 


tary. Roads in Scotland are exempted, 
9 A. e. 23. Licence for retailing Wine in Great Britain 
30 G. 2. c. 19. And if no other Licence be taken out 
Ibid. But if an Ale Licence be taken out only 
tid. And if a Spirituous Liquork.icence be ken 
out only 
146.3. e. 49. Licence for keeping a Madbouſe 


128.1. c. 33. Mandate from a Court holding Plea, of 405. 
Matriculation in the Univerſity of r or 


s _ 
LK. a 
\ 


| Cambridge #5 - 
Monition from a Court of Admiralty 
the Cinque Ports 
Thid. . Eccleſiaſtical — 
10 A. c. 19. News Paper of Half a n or leſs in Great 
Britain - 
308.2. c. 19. And 4 
168.3. e. 8 And 


10 A. e. 19. The daily Accounts or Bills of Goods export- | 


cd and imported and weekly Bills of Mor- 


| tality, fo as ſuch Accounts and Bills con-“ 


tain no other Matter than has uſually been 
| compriſed therein, are exempred. 
Notarial A& 
10.A. e. 19, Novodamus in Scotland 
| 328. 2. c. 35. Order of a Court at Weſtminſter 
beneficial under his Majeſty 'sSign Ma- 
nual, except for the Service of the . 
Navy or Ordnance i in England 


Scotland 


10A. c. 19. Du of Half a Sheet or leſs in, Great 
_ Britain 


; of 


| Licences for keepin Alchouſes on the mili-| 


—— 


EE 


g | 


4 


14 


28. 6d. 


& c. 9. | 
40. 40. 
40. 403. 
404. 40s. 
4085. 40. 
1 
6d. 
64. 
; 5%] 8. 
= oO 
55. 
55. 
55 
| . 
20. 
| 45. 
I00s. 
got. 
40s. 
| 5% 
6d. 6d. 
14. 
25. 6d. 
25. 6d. 
64. 6d. 
2 2d. 
xd. 
id. 
- 6d. 
25. 3d. 
6d. | 6d. 
25. 6d.| 25. 6d. 
25. 6d. 
3 


© -Stainps, 


3 — — 


n * 


— 


| 5 W. day 12 A. 
£ _— SM. N. 3. 
f 1 Er Aga c:an| 625-6. 3 F 
Pamphlet larger than Half a Sheet and not) E 3 
exceeding one Sheer, for en aÞ. ; 1 d. 10 A. e. 19. 
printed C opy | 
larger than one Sheet and not ex- 1. 2 
ceeding fix Sheets in 8 vo, twelve 42 
in 4to, or twenty in F olia, for | 93 | 
every Sheet in one Copy bd d contin © 9. 
AQs of Parliament, Orders of Chuncil, f _ I ERR A. 
of Prayer, or any Act of State ordered by WW 
ber Majeſty her Heirs er Succeſlors to he E 
printed, the Votes or other Matters ordered U 6 6 10 
by either Houſe of Parkament to be printed, 
Books commonly uſed in Schools, and Books : 
containing only rann of enn ae 5 5 
ee oy hein n 1 bores 7 =D 
Pardon of a Crime in England |, = | 40H 40-3.| 40 4. | 
Scotland — — EN 40 6. 
The Pardon called the - -- or «ry 0 - 
Pardon is only liable to pay „ en 
Pardon of a Fine or Forfeiiure 40. 40 
And if the Fine or Forfeſture exceed one? 7 
hundred Pounds in England of {hate Fra hog: 
: | Scoplang - i 1 408+ 
| Paſſport - | - | 64| 6 4. 
Pleadings i in a Court of Equity =. 11 Fob 5 RE 
Law . ene 4 xd. 328. . e. 3g. 
Policy of Inſurance i in England 64. 6d. 64. 15. 300. 2. c. 19 
bs 0 . + — 5 8 6d. 15. Ilia. 
Every within the Bills of Morta ey Wa 
IE. a further Duty of ui nb; 1 EA 1% * * 185 
And n 1 2 d. 5 G. 3. e. 35. 
A othes Parts of Great Britain - {25-66 ute hid. 
Pohcy for inſuring the Property of more | ft 44 
thay one Perſon to the Amount of ane 8 * 7 G. 3. e. A. 
Thouſand Pound | | 
Above the Amount of One thoubad Pounds I05. ia. 
The Property of one Perſon above the 1 os 55 
mount of One thouland Pounds : 8G. 3. C. 25. 
Paſtea TS : 25. 6d 25. Gd. 
Preſentation to a Benefice above the year 1 | al | 
Value of ten Pounds in the King's Books 5 99 . 40 6 | 
Probate of a Will, where the es bs Re I. 
| $5| 59. 
than twenty Pounds TEE PR 
The Probate of the Will of a common Soldier 5 1 
or Scaman dying in his * > Sexfice! 5. 4-4 ft 
- . exempred. 511 Þo 
. Proceks from any Court; except ſuch. on C | 
which a Capias iſſues, holding Fes? 3 6 d.] 6d.| 6 d. 128.1. Cc. 33. 
 _ Shillings - wer, 7 184 574 a 
And. 05 * 5 5 2853 . 6 4. 328.2. c. 34. 
F Ut che: Dutch Ay OE af roy [7 ifs 
Lancaſter I TBE. ho y - | e "O@N”. Page 604 
— England Ny 8 295 0 32 6 d. 6 d. 15. 30G. 2. c. 19. 
* And 7 5 168. 3. c. 34. 
Procuration 


— - * = - ” — * . —— — — 
— — - - - - — —— 2 — * * = — . & : 
— * _ — — — * > . 2 —— — ” N n — — — 
— . — — — 5 —.— — — — — — — — 
p — — |S — —— — =4 — 


— 2 _ EIT ERS BE 
r 3 . 
P 3 


— one 


— 3 = - 
9 — 


8 = . 9 1012 4. 
i SM. V. 3. f. 2. 
. c. 21. c. 25. c. 9, 
306. 2. c.19, Procuration i in Klan“ — 21 | 6d. 15 
166.3. c. 34. And Ss un et 3 7 IR 041 Is. 
30G. 2. c. 19. Proteſt in England 51 ee 64 86 7 64) 37 
16G. 3. e. 34» | And C - 3 e 5 
30G. 2. c. 1 in Scotland „ gon} So B T2 69, 15. 
168.3. 6:34. . 5 .. 
Recognizance . 5%] 33. 
6 & w. z. A Recognizance taken before: 2 1 afice ofPexce | 
c. 12. is exempted. | * 
| Record of M/ Prius y 1 . I 25. [64 25. 6d. 
2G. 3. c. 36, Regiſter of the Decree of Utter Barriſter i in W 
one of the four Inns of A 40s | e529 +40 
5 G. 3. c. 47. And — | hae? 120 5; 
| a Degree in the Ohivertiey of} | 
Oxford or Cambridge [ 99 
The Degree of Batchelor of Arts is exempted e 
6&7W. z. e. Relaxation of an Attachment from a Court off „ e 
15. Admiralty - $5. $9.9) 95 
| 2 Fine or Forfeiture $03," 140 . 405. 
And if the Fine or Forfeiture exceed, one 1 
hundred Pounds in England een en 
Scotland 4 40 5. ä 
308. 2. e. 19. Releaſe i in England 1 - | 64] 64. 6 d.] rs. 
16G. 3. c. 34. n And | - | I 5, 
30. 2. c. 19. in Scotland Ces G 8 
168.3. c. 34. 1 a ER na neee 
10 A: c. ig. Reſignation of heretable Right in Scotland — | 128. 34, 
e | Reprieve from a corporal Puniſhment in 3. 8 . wh 
* Englanl | 4 N. 4 "6H 9 40 40s. 40 5. 
+ 2: Scotland 1 . 40 6. 
Bid. | Retour of Service of Heir in Scotland - IN . Lal 
32G. 2. &, 3 5. Rule of a Court at Weſtminſter - | 6d| 64 6 d. 
10 A. c. 19. Sailine in Scotla!eg e Fin 34. 
Sentence of a Court of Adtniralty n e 
9 Final of a Court of Admiraly - 64. 64 
the Cinque Ports 6d. 64. a 
* | Eccleſiaſtical ' 1 Gil 6d. | 
Bil. Service of Heir in Scotland 2 ST r 28. 34 
*  Gignificavit - 8 eg... 55. 
Statute Merchant bo - "| 5%] 54 
| Staple 1 eee 
Bid. Surrender * a Copybold Eſtateb e BF: [ | | [as 3d. 
Ibid. A Surrender of a Copyhold Eſtate to the 9 9 
| Uſe of a Will is exempted; ORCS os 
12 A. ſt. 1. A Surrender of a Cuſtom Right or Tenuni Md COR 
. Es Right Eſtate is likewiſe exempred Fo ORC Y: 
| 10 A. e. 19. 3 of heretable Right in Scotland - 4-5. 4/2308 26 
| 1 Transfer of Stock. | in Great Britain . ' Ts. 3d. 
| 12A. f. And | e Id. 64. 
3 Warrant beneficial under bis Majeſty's Sign 1 8 
ah ian: 'Manual, except for the Service of the 25.6d| 25. 6d.|25.6d 
Army, Navy or Ordnance- in England I 2 
= SG Scotland - 125. 5d 
e Court of Admiralty - [25.64|25. d.. 
1 1 Warrant 


P_— 


1s liable to the Payment of the reſpective uties. | 135 3 1 oy "HY 


c. 9. 


Skin, Sheet ot Piece of Parchment or Pat er, every Shin Sheet or Piece 9 &10W. 3 


= 101 } I: 


7. Beſides the Things already menti oned to be exempted, the following 
are likewiſe exempted from Stamp Duties. 
8. Bills of Exchange, Accounts, Bills of Parcels, Bills of 'Fees, Bills or 5 W. & M. 


Notes not ſealed for the Payment of Money at Sight, © or Upon Demand, e. 21. 


or at the End of certain Days. | ; 3 W. 3. 


\ 


4 Wark of a Juſtice of the Peach, Proctadiogs of a Court-martial 6&7W.3. 

which relate to the Trial of a common Soldier, and all Orders, Decrees © 12. 
and Proceedings before Commiſſioners of Sewers or in the U of Stan- 22 1 * 
naries. f oY 

10. Warrants or Inſtruments gned by the. Chief Juſtices ie Eyre, or by 10 A. c. 26. 
any Warden, Lieutenant or other Officer of her Majeſty's Foreſts or . 74. 
Petr for any Matter or Thing relative to their reſpecttwe Offices, ; 
11. Bonds and other Securities of the Bank. 3 G. 1. c. 8. 
12. Bonds and other Securities of the South-Sea Compaby. 7 36. 1. c. 9. 
13. Bonds and other Securities of the two Companies for the Aſſurance 6 G. 1. c. 18. 
of Ships and Merchandize at Sea, and lending Money on Bottomry. | 

14. All Perſons, who ſhall be admitted: to ſue or defend in Forma Pau- 5 W. & M. 
nevi. are to be exempted from $i Die in all Proceedings at Law wy 1 ſ. bs. 


5 W. 910 124. 

{7 & M. M. 3. | ft. 2. 

hy c. 21. [c. 25. c. 9. | 

Warrant of a Court of the Cinque Ports - 228. 6d. 2. 64. * Page 605 

Writ of Appeal except to a Court of Pega 8 G4. . 1. c.33. 
Bill of Middleſes r 

And | 64. 328. 1. e. 35. 
1539 — 3 = | 6d. 6d. 6d. 120.1. c. 33, 
And 4 5 = | 6d. 32G. 2. c. 35, 
Certiorari e ee 55. 68s | 64, 128.1. c. 33. 
ond + [50 . any . 6d. 328. . c. 35. 

Covenant for levying a Fine 9 58. 1 
Dadimus Neielatem bd. 6d. 6d. 128. 1. c. 33. 
And | - | | 6d. 328. z. c. 35. 

-Fatry for e a Recovery Ley þ GN | 

| Error = | 88. 558. 

Habeas Corpus 5 FY e157: G8aþ-; 7 T0” 
e,, wh th 4 nt - RR OY 7 64. 6d... 6d. 128.1. c. 33. 
JC | = 443 $5 »þ 116d 328.2. e. 35 · 
Quo minus - 1 3 atv wtcles 64. 4 Gb | 6d, 128.1. c. 33. 
>= And 474 3 ad 101.5 Ii | 6d. 32G.2.C. 35. 
er on IIS | A X74 9 + Off 4 64, | | 6d. 128.1. c. 33» 
ſ? ht N 5 6d. 328.2. c. 35. 
2 elated Writ not. W ins e Þ4: . * 

charged, except ſuch as a s a Capias 64d. 6d. 64d. 128.1. 0. 33. 
iſſues upon | * 1 

And * 328.2. c. 35. 

every Writ out of a court boldin F „„ LEY 

Plea N Shillings = | 84.“ 64. en. 

| And | = W415 RR l Vee” | 54 64. 32G.2. c. 35. 
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theſe to be „ all Vellum, Paper and Parchment, upon which any of the ſeveral 


24 G. 2. c. 


ies ſuch Pro- & Stamps, to be provided and uſed for Vellum, Parchment or Paper, in 


take jndicial ariſen, whether, the Judges are judicially to take Notice of the Procla- 


Stampz. all, Courtsjof Juſtice and Judges whatſoever hg 8 without any Proof 


tt Ma 
= — M e „ arty - * 
© — Ow 
: , * 
_ * 
Po at YA eee c 5 . 


* Page cos *(B) Of lome Regulations Which principally 
1 concern the Dificers of the Stamp Duties. | 


Stawps 8 1. BV the z. & M. 6. 21. par. 7. it is enacted, That the Com- 
everyparticu= J «« miffioners for managing the Stamp Duties ſhall provide (ix ſeve- 
lar Sem te be cc ral Marks or Stamps, differing from eaeh other, for the ſeverab and re- 


ar 44 ſpeQive Duties hereby granted, with which ſeveral Marks or Stamps 


given by Pro- « and reſpective Things herein before charged ſhall be ingroſſed or writ- 
clamation. « ten, ſhall be ſtamped and impreſſed ; which faid ſeveral Marks and 
„ Stamps ſhall be publiſhed by Proclamation, to be iflued under the 
« Great Seal of England, a convenient Time before the twenty. eighth 
Pay of June which ſhall be in the Year of our Lord one thouſand fix 
« hundred and ninety-four, to the End that all Perſons may have due 
« Notice thereof; and that the ſaid Marks or Stamps, or any of them, 
« ſhall or may de altered or renewed from Time to Time as their Ma- 
« jeſties their Heirs or Succefſors ſhall think fir, ſo as publick Notifica- 

tion be given thereof as aforeſaid.” g | ZE 
9 A. c. 23 2. Whenever a new Duty has been impoſed by a Statute of a Sum for 
f. 24. which no Stamp was before provided, it has always been directed in ſuch 
8 c. 19 Statute, that a new Stamp or Mark ſhould be provided and publiſhed by 
2 Proclamation a convenient Time before the Commencement of the 

1 . Duty. | „ 18 51 
| "gt e. 19. i 

. * 
8 for 3. By the 10 Ann. c. 19. par. 110. it is enacted, That as often as her 
pot publith- 4c Majeſty her Heirs or Succeſſors ſhall think fit to alter any Marks or 
3 « purſuance of this Act or any of the former Acts for impoſing Stamp 
e + Bees, the Proclamation, which is to be made for the giving all Per- 
e ſons due Notice thereof, ſhall within thirty Days after the Date thereof 
<< be ſent to the Mayor, chief Magiſtrate or other head Officer of every 
4 City, Corporation, Borough and Market Town throughout her Ma- 
4 jeſty's Kingdom of Great. Britain; which Officers reſpectiwely ſhall 
t cauſe the ſame td be publiſhed to the Inhabitants, of ſuch City, Cor- 
_  «. poration, Borough or Town, either on the next Market Day, or next 
+ Sunday, in the Church, immediately after the Time of Divine, Service, 
e upon Pain of forfeiting the Sum of Two Hundred Pounds. 

Jadgesare to 4- By the 10 Aun. c. 19. par. 180. After reciting, that ſome Doubt has 


Notice of a mation iſſued hy their late Majeſties King Milliam and. Queen, Mary, in 
c ther ſaid Reign, and of 
laing 278 the Types, Marks or Stamps thereby publiſhed, it is enacted, ** That 
of Allegation in that Behalf, judicially to take Notice of the ſaid Pro- 
i and ot all the Pypes, Marks and Stamps thereby pub- 
A äliſheg, and which ſhall hereafter. be publiſhed. by any Proclamation of 
+... © :4 her Majeſty. her Heirs or Suegeſſors, in Purſugnee; of any Act or Acts 
of Parliament relating tothe Stamp Duties or any of them, ag and for 
& the true, and lawful Types, Marks,aod, Stamps made and provided, or 


„ the mad and provided, in, Purſnance of this and,other the reſpettive 
. 0 e age Keb cee dre de ee e- 
9 K. 10 W. 30 5. Whefe a ſecond or thir Buty as by any @'been impoſed upon 


0. 29. . Arthe ſame Thing of a Sum for which a Mark or Stamp was before provid- 
ne ed, it has till lately been directed in ſuch Act, that ſuch Mark or Stamp 
rY 3 : 


C. 9 ſ. 25 720 (2) 1 a 4 ſhould 
* * XX ; 
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* ſhould be affixed to the Vellum, Parchment or Paper it was to be in- Page 607 
gtoſſed or written upon a ſecond or third Time as the Caſe required. 
6. But by the 30 C. 2. c. 19. /. 18. it is enacted, That to prevent the Several Duties 
« Multiplication of Stamps upon ſuch Pieces of Vellum or Parchment, impoſed upon 
« or ſuch Sheets or Pieces of Paper, on which ſeveral Duties are by ſe- 8 
« yeral Acts of Parliament impoſed, it ſhall and may be lawful for the be den 
„ Commiſſioners for managing the Stamp Duties, inſtead of the diſtin& by one 
« Stamps directed to be provided to denote the ſeveral Duties on the Stamp. 
% Vellum, Paper or . charged therewith, to cauſe one new 
i Stamp to be provided, to denote the ſaid ſeveral Duties on every Piece 
of Vellum or Parchment, or Sheet or Piece of Paper charged with the 
„% %%% Eo: e ee 
7. By the 5 V. M. c. 2 1. par. 10. it is enacted, · That if any Officer, Penalty on an 
& appointed for the marking or ſtamping Vellum, Parchment or Paper, 8 * 
1e ſhall fix any Mark or Stamp to any Vellum, Parchment or Paper, be- belore che 
% fore the LEY and reſpective Duties thereupon cl 
« Act ſhall be duly anſwered and paid, or be ſecured to be paid to 
c their Majeſties Ut, he ſhall for every ſuch Offence forfeic the Sum 
ct of One Hundred Pounds.” , | 5 | 
8. One Moiety of this Penalty is given to their Majeſties, and the other 1 A. fl. 2. 
| Moiety to him or them that ſhall inform or ſue for the ſame in any of © 22- ſ. 6. 
their Majeſties Courts of Record, by Bill, Plaint or Information, wherein * * 
no Eſſoin, Protection, Wager of Law or more than one Imparlance ſhall 
be allowed; and it may once for all be obſerved, that the Penalties incur- f 107. 


£ „ 


neral diſpoſed of in the ſame Manner. . mb 

9. By the g W. CM. c. 2 1. par. g. it is enacted, *© That all Vellum, Parch- Vellum, 
ment and Paper, hereby intended to be charged with the ſeveral and Darchment or 

<« reſpective Duties aforeſaid, ſhall before any of the Matters or Things 5 m 

«© herein before mentioned ſhall be thereupon ingroſſed or written be fore it © 

© brought to the head Office aforeſaid, or to ſome other Sub- commiſ- written upon. 

„ fioner or Officer to be appointed by the Commiſſioners as herein is di- 

&« rected for that Purpoſe, to be ſtamped and marked; and the ſaid 

* Commiſſioners, Sub- commiſſioners and Officers aforeſaid are hereby 

* impowered and required forthwith, upon Demand to them made by 

« any Perſon or Perſons, to ſtamp and mark any Quantities or Parcels 

e of Vellum, Parchment or Paper, he or they paying to ſuch Officer or 

« Officers as ſhall be appointed in that Behalf the reſpettive Duties hereby 
directed to be paid for the ſame, without any other Fee or Reward, 

© which Stamp or Mark ſhall be a ſufficient Diſcharge for the ſeveral and 

i reſpeive Duties hereby granted upon the ſaid Vellum, Parchment 

or Paper which ſhall be ſo ſtamped: or marked. | 


2 
1 


10. In the ſubſequent Statutes impoſing Stamp Duties the Oßßcers are, W.; 
In like Manner required, to ſtamp Parchment or Paper, upon Demand & 25. f. 39. 
without Fee or Reward. 63 e bea ee e e ee FEES, 
3 8 open . 25. 10 A. ©. 19. l. 104. 12 A. ſt. 4c. 9. ſ. 14. 
11. And by the 30 C. 2. c. 19. par. 24. it is enacted, & That if any Offi- An Offcer 
cer, employed in the Execution of | this. Act in Relation to the ſaid negleding 
t Duties, ſhaſi neglect or refuſe to do or perform any Matter or Thing 0 Duty li- 
by this Act required to be done or performed by him, (whereby: any her che Da- 
„ of his Majeſty s. Subjects ſhall or may ſuſtain any Damage whatſoever, mage with 
ee ſuch Officer ſo offeudiag ſhall be liable, by zu Action to be founded treble Colts. 
on this Statute, to anſwer to dhe Party grieved all fuch Damageowich 
e tebie Coſts uf SU 6 hd 1d Us f9pn Is 
122 By the g N. M. c. 21. par. 1g. ĩt is enafted; That the Commil- TheCommil- 
e foners for managing the Stamp Duties ſhall take ofpecia ] Care, that fioners to take 
« the icveral Parts of this Kingdom, the Dominion of Wales, and Town 2 _ = 
af Berwick upon Tweed, ſhall from Time to Time be ſufficiently fur- faruiſhedwick 
_ | | | niſhed Stamps. 


n charged by this Duty is pad. 
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. 7. 
10 A. e. 19. 


red by Offences againſt the Statutes impoſing Stamp Duties are in the ge- . 19. 
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* Page 608 © * niſhed with ſtamped Vellum, Parchment nd Paper, fo as their Ma- 


s jeſties Subjects may have it at their Election to buy the ſame of the 
Officers or Perſons to be employed by the ſaid Commiſſioners at the 
uſual or moſt common Rates above the ſaid Duty, or to bring their 


The Price of 


& own Vellum, Parchment or Paper to be ſtamped as aforeſaid.” | 
13. By the 6 & 7W. 3. c. 12. par.g. it is enacted, to the End that the 


flamped Vel- Subjects may have ſtamped Vellum, Parchment and Paper at an eaſier 
lum, Parch- Rate than formerly, That the Lord High Treaſurer, or Commiſ- 


ment and Pa- (, 
per to be ſer 


Goners of the Treaſury for the Time being ſhall' once in the Year ac 


once a Year. ** leaſt ſer the Prices of all Sorts of ſtamped Vellum, Parchment or Pa- 


* 
- C& 
-.- CC 
Whenever 
. a Stamp is « 
altered, the. . 
Vellum, 
Parchment or 
Paper ftamp- *©* 
ed therewith cc 
to be chang- ( 
ed. 10 
| tc 
cc 
Ke 
ce 
—— 
cc 
cc 
46 
cc 
' CC 
«c 


per that it ſhall be fold at; and that the Commiſſioners for managin 
the Stamp Duties ſhall ſtamp the Price ſo ſet upon every Skin or Piece 
of Vellum or Parchment, or Sheet or Piece of Paper, ſo by them to 
be ſold.” OO 3 PD Pl get 3 
14. By the 3 W. & M c. 21. par. 16. it is enafted, © That as often ag 
their Majeſties their Heirs or Succeffors ſhall think fit to alter or re- 
new the ſaid Marks or Stamps or any of them, it ſhall be lauful for 
« all Perſons, who ſhall at that Time have in their Cuſtody or Poſſeſ- 
ſion any Vellum, Parchment or Paper marked with the Mark or 
Stamp which ſhall be ſo ſaltered or renewed, and upon which none of 
the Matters or Things hereby charged ſhall be ingroſſed or written, 
at any Time within ſixty Days after ſuch Intention of renewing or al- 
rering ſhall be publiſhed by Proclamation as aforeſaid, to bring or 
ſend ſuch Vellum, Parchment or Paper unto the Commiſſioners for 
managing the Stamp Duties at their head Office in London or Weft- 
minſter, or to ſuch other Officers as ſhall be appointed as aforeſaid : 
And the ſaid Commiſſioners and Officers reſpectively are hereby re- 
quired to deliver or cauſe to be delivered unto the ſeveral Perſons, 
who ſhall bring or deliver any Quantity of Vellum, Parchment or 
Paper, the like Quantity of Vellum, Parchment or Paper and as good 
in Quality ſtamped with ſuch new Stamp or Mark, without demang- 
ing or taking directly or inditectly for the ſame any Sum of Money 


or other Conſideration wha:ſoever, under the Penalty of forfeiting 


for every Offence One Hundred Pou 


0& 10W, 3. 


15. The three laſt Clauſes, for furniſhing the Kingdom with ſtamped 


© 25. Vellum, Parchment and Paper, for fixing the Price o 


9 A. c. 23. 


he ſame, and for 


a ee exchanging the ſame upon any Renewal or Alteration of the Stamps, re- 
12 A. ſt. 2, late only to the Duties impoſed by the g W. & M. c. 21. But there are 
c. 9. in the ſubſcquent Acts impoling other Stamp Duties Clauſes to the ſame 
128. 1 c. 33. Effect ST 1-39 nee | | 5 

308. 2. c. 19 .] 


The Com- 


eg A. c. 23. /. 38. it is enacted, © That in regard to the Un- 


miſſioners to certdinty how many Almanacks for one Year will be fold, the Com- 


make an, Al- 
Cn eh 
Copies of Al-. . 
manacksun- *©* 


e miffioners for managing the Stamp Duties ſhall and may deliver to 
the Perſon or Perſons, Bodies Politick or Corporate, by or for whom 
any Almanack or Almanacks is or are to be printed or publiſhed, 


ſold. %% Paper. marked or ſtamped according to the true Intent and Meaning 
2 of this Act for the printing: ſuch Almanack or Almanacks, upon his, 
aher or their giving ſufficient Security to pay the Amount of the Du- 

e ties hereby. charged thereupon within the Space of three Months after 
, ſoch Delixety 3 and that xhe ſaid: Commiſſioners, upon bringing to 
them any Number of the Capies:of ſuch Almanacks within che ſaid 

, Space of three Months, and Requeſt to them in that Behalf made, 

4 ſhall cancel all the Stamps upon ſuch Copies, and abate to ſuch Perſon 

4 or Perſons ſd much of; the Money due on ſuch his, her or their Secu- 

4 rity. or Securities as ſuch cancell 
Thing herein contai 


Stamps ſhall amount unto, any 
ontrary notwithſtanding,” “ 


Ag ag d iet TT of Util: is £57 G 15100GIM. buns 733077 7 f 
% y the 10, Kun. 419. Par, 114. im regard to the Uncertainty how e Page 60g 


many, Copies of News: Papers or Ramphletg t0. he contained-inione: Sheet he Commil. 


or igis jeſſer Piece, of Papen may, ha ſold i. and 49 he Intent that the Duties Tones to 


gaated theteupon may nt be, leſſened by ꝓrinting a heſſer Number thary wake an Al- 
might have been ſold, out of a Fear of Loſs from printing more Copies eng 26 
than may be ſold; it is enacted, That the Commiſſioners for managing N 
« the Stamp Duties or the major Part of them, or ſuch head Officers as and Pamphlets 
» they ſhall appoint in this Behalf, ſhall and may cancel or cauſe to be unſold, 


« .caticelled-all the Stamps upon rfaqh"Capies of ay Impreſdpbn of ſoch 
« News Paper of Pamphlets, as ſhall really and truly remain unſold in the 
„ Hands of the Perſon or Perſons by or for ham the ſame ſhall be print- 
« ed. or publiſhed :. and. upon -@ath or Oaths made before the fame 
« Commillioners or the major Part df them, or ſuch head Oer, who 
« are hereby impowered to adminiſter the ſame, and to amine into all 
« Circumſtances relating to the ſelling or diſpoſing of the printed Copies 
* of ſuch News Paper or Pamphlet, to the Satisfaction of ſuch Com- 
* miſſioners or Head Officer, that all ſuch Copies ſo cancelled ſhall be 
« really and. truly remaining unſold in the Hands of the Perſon or Per- 
a ſons, by or for whom the ſame were printed or publiſhed, and that 
none of them ſhall have been fraudulently returned or re-bought, 
a after the ſame ſhall have been fold and diſpoſed of, ſhall and may 
«cauſe the like Number of other Sheets, Half Sheets, or leſs Pieces of 
Paper to be ſtamped with the ſame reſpective Stamps, gratis, and 
wichout paying any Duties for the ſame, for the Perſon or Perſons 
« who paid the Duties for ſuch Stamps as ſhall be on ſuch Copies fo re- 
maining unſold, any Thing herein contained to the contrary. not- 
withſtanding :' And the ſame Commiſſioners or the major Part of 
them are hereby impowered to make ſuch Rules and Orders, for 
regulating the Methods and limiting the Times for ſuch Cancelling and 
Allowances as aforeſaid, with reſpe& to ſuch ſeveral and reſpective 
News Papers and Pamphlets, as they ſhall upon Experience and Con- 
ſideration of the ſeveral Circumſtances find neceſſary or convenient, 
ce for the effectual ſecuring the Duties on ſuch News Papers or Pamph- 
“lets, and doing Juſtice to the Perſons concerned in printing and pub- 
lng 88 pn Ye | 


18. By thegW.& M. c. 21. par. 12. it is enacted, . That the Com- Iaſpectors in 
miſſioners for managing the Stamp Duties ſhall and may appoint a fit Courts may 
Perſon to attend in any Court or Office, to take Notice of the Vellum, be appointed, 


« thereupon, and of all other Matters and Things tending to ſecure their curing the 


e Majeſties Duties ariſing by this Act; and that the Judges in the ſe. Stamp Duties. 


e yeral Courts, and ſuch others to whom it may appertain, at the Requeſt 
« of the ſaid Commiſſioners or any two or more of them, ſhall make ſuch 
« Orders in the reſpective Courts, and do ſuch other Matters and Things 
« for the better ſecuring the ſaid Duties, as ſhall be lawfully and reaſon- 
<« ably deſired in that Behalf.” . Sl oo; 50 
19. By the 9 Ann. c. 23. par. 28. it is enacted, That all publick penalty for 
% Officers, who ſhall have in their Cuſtody any publick Books, Files, obſtructiog 


* Records, Remembrances, Dockets or Proceedings, the Sight or Know- che Iaſpettort 


© edge whereof may tend to the ſecuring of theſe or any her Majeſty's Feine. 
« Stamp Duties, or to the Proof or Diſcovery of any Fraud or Omiſſion 
« jn relation thereto or to any of them, ſhall at any ſeaſonable Time or 
« Times permit any Officer or Officers, thereunto authorized by the 
« Commiſſioners for managing the Stamp Duties or the major Part of 
<« them, to inſpect and view ſuch Books, Files, Records, Remembrances, 
* Dockets and Proceedings as aforeſaid, and to take thereout ſuch 
Vor. IV. 8 D Notes 


Parchment or Paper upon which any of the Matter or Things hereby my eo Judges 
charged ſhall be impoſed, written or put, and of the Marks or Stamps Orders for ſe- 
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« Notes aud Memorandums as ſhall be neceſſary for the Purpoſes aft 
$6 mentioned without Fee or Reward, 'v Pain het {th " lexk or 
other Officer or Ofceis, who'ſhall*tefuſe or geglect i te do ue 


* Page 610 reaſonable Requeſt in thar Behklf made, ſnall r every fuch =_ | 
or Neglect forfeit the Sum of five Poutids-with full Coſts of Suir® © - | 
i mr} eg gar bing 1. 5199 fr 
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which has not been-duly famped.. 


Ii. To ay Perfon GH jogroffing or writing. 
1. JN Y ce 5 . & M. c 21. par. 11. it is enacted, © That if any 


five hundred I © Perſon or Perſons wall uren of Write, or cauſe to be ingroſſed 
Pounds for (e or written, upon any Vellum, k archment or Paper any Matter. or 


wg e © Thing for which the ſaid Vellum, Parchment or Paper is hereby 


writing on 
Vellum, 


** charged to pay any Duty, before ſuch Time as the ſaid Vellum, Parch- 


Parchment or a ment, or Paper ſhall be marked or ſtamped as aforeſaid, or upon which 


Paper not 


« there ſhall not be ſome Stamp or Mark reſembling the ſame, or ſhall 


duly dane. 4e ingroſs or write, or cauſe to be ingroſſed or written, any Matter or 


This Penalty 2. But 7 


reduced to 


« Thing upon any Vellum, Parchment or Paper, that ſhall be marked or 
« ſtamped for any lower Duty than is the Duty by this Act payable for 
«© what ſhall be ſo ingroſſed or written, ſuch Perſon ſo offending ſhall for 
« every ſuch Offence forfeit the Sum of five hundred Pounds... 
the 6 & 7 V. 3. 8. 12. par. J. it igenated, © That the Pe. 
« nalty of five hundred Pounds mentioned in 3. & M. c. 21. ſhall no 


— 


five Pounds, 46 longer ſtand and be in F orce, but is altered and changed into. the 


g9&10W. 


c. 26. ſ. 59 


<« Penalty of five Pounds only; and that for the future in all Caſes, 
<« wherein by the ſaid Act the Offender was to forfeit the Sum of five 
* hundred Pounds, he ſhall forfeit no more than five Pounds, to be re- 
covered with Coſts of Suit, any Thing in the ſaid Act to the contrary 
.* notwittiſtanding,” 7 5 
3. A Penalty of ten Pounds with full Coſts of Suit is inflicted by divers 
4 ſubſequent Statutes for impoſing Stamp Duties, for any Offence of the 


7 
* 


gA c.23. ſame Kind againſt eich er of they, - 


ſ. 27. 


10 A. c. 


A publick 


9. f. 108. 12 A. ſt. 2. c. 9. ſ. 28. 12 G. 1. e. 33. l. 13. 30 G. 2. e. 19. f. 25. 


2. To ſome particular Perſon ſo ingroffing or writing. 


By the 5 W. & M. c. 21. par. 11, it is enacted, : That if any Clerk 


Officer of any 44 cer or Perſon, who in reipect of any publick Office or Employ- 
2 1. «* ment is or ſhall be intitled or intruſted to make, ingroſs or write any 
2 Flack, Records, Deeds, Inſtruments or Writings by this Act charged to pay 
be liable to aa Duty as aforeſaid, ſhall be guilty of any Fraud or Practice to deceive 


Penalty. 


« their Majeſties of any Duty by this Act payable, by making, ingroſſ- 
ing or ws any ſuch Record, Deed, Inſtrument or Writing, or 
« cauſing the ſame to be made, ingroſſed or written, upon Vellum, 

_ 4 Parchment or Paper not marked and ſtamped according to this Act, 
or upon which there ſhall not be ſome Mark or Stamp reſembling 

| 4 „ eee 8 3 tc the 
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&* the ſame, or upon Vellum, Parchment or Paper marked or ſtamped 
with any Mark or Stamp: which he ſhall know to bie counterfeiced, or 
«by: ingrofiing or writing any ſuch Need, Inſtrument or other Writing 
<.upon Vellum, Parchment or Paper that ſhall be marked or ſtamped 
4% for a lower Duty as aforeſaid, that them every ſuch Clerk, Officer or-. 
« Perſon guilty of any ſuch Fraud or Practice, and being thereof law- 
“ fully convicted, ſhall over and above the Penalty aforeſaid forfeit his 
Office, Place or Employment reſpettively; and be difabled to hold or 
enjoy the ſame for the future.“ | | 

. 3. By the ſame par. it is enacted, ©: Fhat if any Attorney belonging An Attorney 
e to any Court wharfoever-ſhall be guilty:of any ſuch; Fraud or Practice to bo vifuble# 
« as aforeſaid, and 'be convicted thereof, he hall, over and above the frem pre- 
4 Penalty aforeſaid be difabled for the futute to praftife as an Attorney. f. 1b. well 
6. But by the 1 Ann. ft. 2. c. 22. par. 4. it is enacted, . That 0 Of: 40 Officer in. 
4 fſcer ſhall be ſubjeck to any the Penalties, Forfeicures, Diſabilities or cars ue Pe- 
. -Incapacities in this or any of the former Acts for impoſing any Stamp val for — 

« Puties mentioned, for writing or cauſing to be written any of the Mat- . | 
« ters or Things liable to Stamp Duties in any Book or Roll without any with Leave 
* Marks or Stamps thereon, whieh fhall' have been firſt ſhewn to and of the Com- 
„ figned by the Commiſſioners for managing the Stamp Duties, or miſſionets. 

à any three or more of them, or ſome Officer or Officers by them or the 

* msjor Part of them for that Purpoſe: authorized and impowered, to 
er fignify his or their Leave or Approbation, that the Matters or Things 
«to be written in fuch Book or Roll may be therein written without an 
« Marks or Stamps thereon, fo as the Perſon or Perfons having the Cui- 
6“ tody of ſuch Book or Roll do from Time to Time, when an a9 often 
« as he or they ſhall be thereto required, permit the ſaid Commiſſioners 
« or any of them, er any Officer or Agent, by them or the major Part 
* of them for that Purpoſe appointed, to inſpect and view ſuch Book or 
* Rofl, and do alſa from Time to Time, when and as often as he or they 
* ſhall be thereto required by the ſaid Commiſſioners'or the major Part 

“ of them, or any other by them or the major Part of them autho- 

« rized, pay unto the Receiver General for the Time being of the ſaid 

Duties, or ſuch other Officer or Perſon as the ſaid Commiſſioners or 

« the major Part of them ſhall appoint to receive the ſame, all ſuch Sum 

or Sums of Money, which according to the true Intent and Meanin 

« of the faid Acts or any of them ought to be paid, in reſpect of all and 

« every ſuch Matters and Things as ſhall be written in ſuch Book or 

« Roll, any Thing herein or in any of the faid former Acts contained to 

« the contrary thereof notwithſtanding.” : „ | | 

7. By the 9 Ann. c. 23. par. 17. it is enacted, That if any Officer An Officer of 

« of the Cuſtoms ſhall ſign any Certificate or Debenture for drawing back the Cuttoms | 
« any Cuſtoms or Duties, not appearing to have been duly ſtamped ac- to forfeir ten 
« cording to Law, every ſuch Officer ſo offending ſhall for every ſuch Tap eg . 
« Offence forfeit the Sum of ten Pounds together with full Coſts of Suit; 

« and every ſuch Officer of the Cuſtoms offending herein, and being con- 

« victed of ſuch Offenee, ſhall over and beſides the Penalty or Forfeiture 

« as aforeſaid forfeit and loſe his Office or Employment, and be incapa- 

« ble ro hold the ſame.” OS 5 
8. By the 10 Ann. c. 19. par. 105. it is enacted, That if any Stew- A Steward to 
« ard cr other Officer, or his Deputy, ſhall write or ingroſs, or cauſe to ſorſeit ten 

« be written or ingrofled, or ſign, any of the reſpective Matters and Pounds and 

„ Things by this Act charged, before the Vellum, Parchment or Paper his Office, 

© whereupon the ſame ſhall be reſpectively ingroſſed or written ſhall ap- 

& pear to have been duly ſtamped or marked as aforeſaid, he ſhall forfeit 
ee the Sum of ten Pounds together with full Coſts of Suit, and ſuch Stew- 
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& ard, or other Officer, or his Deputy, :offending+herem, add being con- 
« victed of any ſuch: Offence, hall over and tþefides the Forfeiturecor? 
1 Penalty aforeſaid forfeit and doſe his Office: and Employment / and: be 
incapuble to hold ile ſame. nn e te 26 e ele oe 42a 
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No Lou. 9. By the 3 . & M. c. 21. par. 1 f. it is enacted, 1% That if any Deed, 
ment written ©, Inſtrument or Writing, by this Act. charged with the Payment of a 
frag, og « Duty. as . aforeſaid, ſhall» contrary ito the true Intent and Meaning 
* Avail. thereof be written or ingroſſed by any Perſon or Perſons whatſoever, 
until the Duty not being a known Clerk or Officer who in reſpect of any publick 
and a Penalty Office of Employment is or ſhall be intitled to the making wricing or 
of five Pounds « ingtoſſing the ſame, upon Vellum, Parchment or Paper not marked or 
i paid, ſtamped according to; this Act, or upon Vellum, Parchment or Paper 
. marked or ſtamped for a lower Duty as aforeſaid, that then and in. 
«every ſuch Caſe chere ſhall be due, anſwered and paid to their Majeſ-. 
, ties over and above the Duty aforeſaid for every ſuch Deed, Inſtru. 
„ ment or Writing the Sum of five Pounds; and; no ſuch Record, 
% Deed, Inſtrument. or Writing ſhall. be. pleaded. or given in Evidence. 
„ in any Court, or admitted in any Court to be good. uſeful or available. 
« in Law or Equity, until as well the {aid Duty as the ſaid Sum of five. 
©, Pounds ſhall be firſt paid to their Majeſties Uſe, and a Receipt, pro- 
% duced for the ſame under the Hand or Hands of ſome of their Ma- 
« jeſties Officers, Which ſhall be appointed to receive the Duties above- 
* mentioned, and until the Vellum, Parchment or Paper, upon which, 
*-ſ{ach. Deed, Inſtrument or Writing ſhall be. written or made, ſhall be 
« marked or ſtamped with a lawful. Mark or Stamp; and their Majeſ- 
<« ties Officer or Officers laſt-mentioned are hereby injoined and requir- 

<« ed, upon Payment or Tender of the ſaid Duty and Sum of five 
« Pounds unto. him or them, to give a Receipt for the ſame, and to 
e mark or ſtamp. the ſaid Vellum, Parchment or Paper with the Mark. 
or Stamp that ſhall be proper for ſuch Deed, Inſtrument or Writing 

| * reſpectively” | $013 3h . SU OL ONS It 357 | 8 
9 & 10 W. 3z. 10. There is in divers other Statutes a Clauſe penned in nearly the 
c. 25. ſ. 59. ſame Words as this: But the Exception, as to the Perſon writing or in- 
7 A. c. 23. groſſing being a known Clerk or Officer who in reſpect of any publick 
PT. 9. Office or Employment is or ſhall be intitled to the making writing or in- 

l. 1. © groſſing the ſame, is only in that of the 9 & 10 W. 3. c. 25. 


10 A. c. 26. 


ſ. 71. 12 A. &. 2. c. 9. f. 28. 12 G. 1. e. 33. f. 8. 30 G. 2. e. 19. f. 25. | : 
Ld. Raym. 11, Upon a Trial at Bar of an Information in the Nature of a Quo Mar- 
1445. ranto an Inſtrument ſtamped with one Stamp was offered in Evidence, pur— 


* porting to be the Admiſſion of five Perſons upon the nineteenth of Decem- 


ber one thouſand ſeven hundred and twenty-one, amongſt whom the De- 
fendant was the third Perſon named. Raymond Ch. J. and Forteſcue and 
Reynolds J. were of Opinion, that the Inſtrument ought not to be read; 
for that if not quite void for Uncertainty it could be only good for the 

© Admiſſion of the Perſon firſt named. Then four Pieces of Parchment 
all duly ſtamped, which purported to be the ſeveral Admiſſions of the 
four Perſons laſt named on the ſaid nineteenth Day of December, were 
offered in Evidence: But it being proved by the Witneſs producing 
them, that they were not ſtamped till two Months after the ſaid Day, 
the ſame three Judges were of Opinion, that as theſe Parchments were 
not ſtamped at the Time of the Admiſſion, they could not be given in 

| Evi- 


a Patent which had been given in 


Evidence, becauſe no Certificate of the Payment of the Penalties was 
WE: , . 7 
12. But where the Penalty has been paid, and a Receipt for the Pay- 
ment thereof is produced, an Inſtrument is good and available in all 
Courts although it were not ſtamped at the Time it was executed; for 
1 Deſign of che ſeveral Statutes is only to prevent Frauds in the Stamp 
uties. WOE | | ny 
213. Upon a Writ of Error it appeared from a Bill of Exceptions, that . 
X in Evidence was not ſtamped at the Time 87 6 
it was ſealed: And the Queſtion was, whether the Patent ought to have Res OE 
been admitted as Evidence ? The whole Court were of Opinion, that be- Biſhop of 
ing ſtamped at the Time of the Trial it was admiſſible Evidence; for that C5*/er. 
the Intention of the Stamp Acts is not to make unſtamped Deeds abſolutely 
void, but to add a Penalty, which has in the preſent Caſe been paid, for 
enforcing the Payment of the Stamp Duties. 3 
14. A Motion was made to ſet aſide a Verdict becauſe a Diſtringas was 8 Mod. 226. 
not ſtamped at the Time of the Trial; but the Solicitor having taken Care Anon. 
to get it ſtamped before the Poſtea was brought in, no Rule was made; Str. 575: 
And by the Court: as the Diſtringas is now ſtamped, we cannot take No- 
tice whether it were fo or not at the Aſſize; and if it were not, Advan- 
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tage ſhould have been then taken of the Defecte. | 


15. From the Words of the ſeveral Statutes and from theſe Caſes it An Indenture 
appears, that nothing more is in the general intended than to make un- of Appren- 


ſtamped Inſtruments void to certain Purpoſes; but by the 8 A. c. g, teeſhip nor 


E | n ok Þ N 3: "445 ES; en. %:; L [ - . » duly ſtam d 
par. 39. it is enacted, That all Indentures of Apprenticeſhip, whereſd ; uA Ame 
r ſhall not be truly inſerted or written the full Sum and Sums of Money © 

&« received, or in any wiſe directly or indirectly giver, paid, ſecured oj 

© received, or in any wiſ y or ind y given, paid, ſecured or 


-* contracted for, with or in relation to any Clerk, Apprentice or Servant, 


te or whereupon the Duties payable by this Act ſhall not be paid or law- 
fully tendered, or which ſhall not be ſtamped or lawfully tendered to 


« be ſtamped, ſhall be void, and not available in any Court or: Place to 
* any Purpoſe whatſoever.” © DIM £90415 20 1 
16. And by par. 43. it is enacted, That no Indenture, required by 


« this Act to be ſtamped, ſhall be given in Evidence in any Suit brought 
« by a Party thereunto, unleſs the Party, on whoſe Behalf it is intended to 


be given in Evidence, do firſt make Oarh, thar't& the beſt of his Know- 


« ledge the Sum therein mentioned was all that was directly or indirectl 
« given or contracted for, in reſpect of ſuch Clerk, Apprentice or Servant, 


x 


4 to or for the Benefit of the Maſter or Miſtreſs, with-whom fuch Clerk, 


Apprentice or Servant was placed,” CERT LS 
17. An Apprentice had ſetved three Years: but the Maſter had never Str. oz. 
paid the Duty of Sixpence in the Pound for the Money received with him. The Inhabi- 


of Opinion, that as fix Months Time was given for the Maſter to pay 


r en, F, We” Mos Cine he ni. hots. of Coo 
his Caſe being referred to Forteſcue J. who went the Circuit, he was renden v. the 
ode * ol RY CCC M Inhabitants 
the Duty in, a Settlement was during that Time gained which could not of Lelaxd. 


afterwards be defeated; and the Seſſions held it to be a Settlement. Upon 
removing the Otder of Seſſions it was quaſhed; and by the Court this 


Purpoſe whatſoever; and the poſitive Words of an Act o 


* 


I” 


would be making the Tndenture good to one Purpoſe, when by the 8 f 
Ann. c. 9. it is declared, that ſuch Indenture ſhall not be good to any 
3 5 


however hard the Caſe. is, are not to be broke through, - * | 
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(D) Of Regulations foz pzeventing Frauds 
tio the Prejudice of the Stamp Duties. 


1. S many of the Stamp Duties were at firſt impoſed for a Time the 
_— Regulations concerning them were of Courſe temporary : But as 
the different Acts of Parliament, by which thoſe Duties were impoſed, - 
have been all made perpetual, or are ſo continued as to be at this Day in 
Force, it may once for all be obſerved, that the Regulation do ſill ſubſiſt, 


| | 1 E 
Page 614 1. By writing a ſecond Matter liable to a Stamp Duty upon 
Vellum, Parchment or Paper which has not been a ſecond 


* 


Time duly ſtamped. 


Penalty for 2. By the 1 An. ft. 2. c. 22. par. 2. it is enaQted, © That if any Perſon 
fraudulently „ or Perſons ſhall write or ingroſs, or cauſe to be written ur ingroſſed, 
— = ſame 4e either the Whole or any Part of any Writ, Mandate, Bond, Affidavit 
— Sree e or other Writing, Matter or Thing whatſoever, in reſpect whereof 
Matter liable any Duty is payable by any of the Acts for impoſing Stamp Duties, 
to a Stamp *© on the Whole or any Part of any Piece of Vellum, Parc ment or 
Duty. Paper, whereon there ſhall have been before written any other Writ, 
1 * Mandate, Bond, Affidavit, or other Writing, Matter or Thing, in 
1 reſpect whereof any Duty was payable by any of the ſaid Acts, before 
% ſuch Vellum, Parchment or Paper -ſhall have been again marked or 
&, ſtamped according to the ſaid Acts; or ſhall, fraudulently eraſe or 
« ſcrape out, or-cauſe to be eraſed or ſcraped out, the Name or Names of 
* any-Perſon or Perſons, or any Sum, Date or other Thing written in 
„ fach Writ, Mandate, Bond, Affidavit, or other Writing, Matter 
or Thing as aforeſaid, or ſhall fraudulently cut, tear or get off any 
Mark or Stamp from any Piece of Vellum, Parchment or Baper, or 
* any Part thereof, with Intent to uſe ſuch Mark or Stamp for any other 
* Writing, Matter or Thing, in retpe& whereof any Duty ſhall be pay- 
e able by Virtue of any of the ſaid Ads, that then, ſo often, and in evety 
.«<- ſuch Caſe, every Perſon ſo offending in any of the Particulars befere 
mentioned ſhall. for every ſuch, Offence forfeit the Sum of twenty 
+ Pounds with full Coſts, of nit. 3 
The Afign- 3. But by the 4 Ann. c. 16. par. 20. it is enacted, “ That a Sheriff or 
| Ball Bond other Officer, at the Requeſt and Coſts of the Plaintiff in the Action 
need not be © or his Attorney, (ball aſſign a Bail Bond or other Security taken by 
ſtamped at the. ſuch Sheriff or Officer from the Bail to the Plaintiff in the Action, 
Time of aſ· 4 by endorſing the ſame, and atteſting it under his Hand and Seal in the 
ſigning the 46. Preſence of two credible Witneſſes, which may be done without any 
Bond. „ ont pe to aal..0o | 4 (he 
But it muſt 4, It is provided however by the ſame par. © That the Aſſignment fo 


before an t endorſed muſt be duly ſtamped, before any Action is brought upon 
rought upon wit ? = 5 f 


the BailBondqq . 11414 VE O80 273i. ee 
Several Mat- 5 By the 12 A c. 9. par. 24. it is enated, That where any more than 
ters written one of any the Matters or Things hereby = with any Stamp 
upon the ſame Duty ſhall be ingroſſed, written, entered or regiſtered upon one Piece 
Vellum, «© of Vellum, Parchment or Paper, the ſaid reſpective Duties hereby 
Par 22 « granted ſhall be and hereby are charged upon every one of ſuch Mat- 
charged fer. ** den or Things reſpeRively,” eprom 


rally. 24.7 WW 
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6. A Warrant of Attorney for entering up Judgment was written upon ® Page 6 t5 
a Sheet of Paper, which likewiſe contained a Bond and had only one Salk. 612. 
Stamp; whereas by the Statutes impoſing Stamp Duties it ought to have Anon. Mich. 
had two. Judgment r been entered up by Virtue of this War- 4 Ann. 

t 


FS we * 


» 


« Offence. forſeit the Sum o ounds with full Coſts of Suit. 


a a . 83 4 «4 „ 
2. In the Manner of writing certain Matters. 


| * By the 5 . & M. c. 21. par. 15. it is enacted, * That to the End Records, 
« their. Majeſties may not be defrauded of any of the Duties bereby-Decds and all 
« granted, all Records, Writs, Pleadings and other Proceedings in beingraded 
„ Courts of Law and Equity, and all Deeds, Inſtruments and Writ- and written 
« ings whatſoever hereby charged, ſhall be ingroſſed and written in ſuch as they uſual- 
«. Manger as they have been uſually accuſtomed to be written or are now Ii have been. 
« ritt a. 8 = | | : | i ö 1 + 1 92 
10. In. the 9 & 10 V. 3. c. 25. par. 64. there is a Clauſe to the ſame 
Effect. re RL Frey IN oye yy Mol "of Omg 
| 3. In legal Procgediog es. 
; 205 7 „5 ͤ v 2; 7 1008 48 1 ieee 
I. By the 5W.& M. c. 21. par. 4. for the preventing of Abuſes com- Penalty upon 

mitted by arreſting Perſons without any Writ or legal Proceſs to juſtify . e | 

the ſame, by Means whereof the Duty hereby given to the Crown 2 n 
«ſuch Proceſs will be loſt, it is enacted, That every Officer or ſigning a Writ 
«-belonging to the Court of King's Bench, Common Pleas or Exche- or Proceſa. 
quer, who ſhall ſign any Writ or Proceſs before Judgment to arreſt any 

92 Perſon or Perſons thereupon, ſhall at the Signing ſet down 


* upon 
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Page 616 © upon ſuch Writ or Proceſs the Day and Year of ſigning the ſame, 
“ which ſhall be entered upon the Remembrance, or in the Book where 
e the Abra& of ſuch, Writ or Proceſs ſhall be entered, upon Pain to 
& forfeit the Sum of Ten Pounds for every Offence or Neglect of ſuch 
« Officer or Clerk aforeſaid.” _ F 
* In the g& 10 W. 3. c. 25. par. 42. thete is a Clauſe to the ſame 
Penalty upon 13. By the 6G. 1. c. 21. par. 53. after reciting, that many Under She. 
a Sheriff deli- riffs and other Perſons acting as fuch do make and deliver out Blank 
. Attorgiel, Haff and others, for the arreſting and taking of 
without hav- Perſons into Cuſtody upon mean Proceſs, without having any Writ or 
ing a Writ in other legal Proceſs in their Cuſtody to 7 the ſame, whereby his 
his Cuſtody. Majeſties Duties are greatly leſſened and his Subjects aggrieved, it is 
enaQted, ** That if any High Sheriff, Under Sheriff, or his or their De- 
« puty or Deputies, their Clerks or Agents ſhall make or cavfe to be 
made or delivered out to any Perſon or Perfons whomſoeyer any 
Warrant or Warrants, either Blank or filled up in part or in all, before 
they or ſome of them ſhall actually have in their Cuſtody the reſpec- 
tive Writs upon which ſuch Warrants ſhould and pught to iſſue, that 
then the ſeveral Perſons ſo offending, and every of them, ſhall forfeit 
«the Sum of Ten Pounds for every ſuch Offene“ 
Penalty upon 14 By par. 54. after reciting, that by one Statute mate in the fifth Year - 
a Sheriff, not of the Reign of King William and Queen Mary for granting to their Ma- 
ſetting jeſties ſeveral Duties upon Stamped Vellum, Parchment and Paper,” and 
upon a War- n ” x . 4 r ene 
ragt the Time by another made in the ninth Year of his ſaid Majeſty's Reign for grant- 
of delivering ing to his Majeſty his Heirs and Succeſſors further Duties upon Stamped 
it out. Vellum, Parchment and Paper, it was inter alia enacted, That every 
Officer or Clerk 1 q to the Court of King's Bench, Common 
Pleas or Exchequer, who ſhould ſign any Writ before Judgment to ar- 
reſt any Perſon or Perfons Sa $7 ſhould at the lgning thereof ſet 
down upon ſuch Writ or Proceſs the Day and Year of his ſigning the 
ſame, under the Forfeiture of Ten Pounds for every ſuch Offence or 
Neglect, it is for the better preventing the Offence aforeſaid enacted, 
That every Warrant, to be made out or iſſued upon any ſuch Writ or 
« Writs, ſhall have the ſame Day and Year plainly and diſtinctly ſet 
down thereon as ſhall be ſo ſer down upon the Writ itſelf, under the 
e © Forfeiture! of Ten Pounds for every ſuch Neglect or Omiſſion, to be 
paid by the Perſon who ſhall write; fill up, or deliver out ſuch Warrant.” 
Penalty for -| © 15. By the 9 & 19 ,. . c. 25. par. 3g. it is enacted, That when 
not filing  * Common Bail is to be filed in any Court whatſoever, or an Appearance 
Common Bail « jg to be'upon ſuch Common Bail, the "Defendant ſhall cauſe ſuch Ap- 
in due Time.  exrance or Comton Bail to be entered or filed, within eight Days 
« after the Day upon which the Proceſs on which the Defendant is ar- 
6:treted Halt U Wearnable, bpb Pedalty of five Pounds to be paid to 
« the Plaintiff, for which the Court ſhall immediately award Judgment, 
% whereupon the Plaintiff may take out Execution.“ 
Str. 737. 16. Upon Debate it was, holden that an abſolute Rule ſhould be made 
White v. in the firſt Inſtance for Juldginent for five Pounds, for not having filed 
Hens, Common Bail according to the 9 & 10 W. 3. c. 25. the Words of the 
| Statute |beifgzcothatithe Cousr! ſhall immediately award Judgment, where- 
 _ + © ppd6nithe Plaintiff may take out Execution. 
| Penalty pon ,, . By che 1 ux. ft 2. c. 2 pat. i. for the Prevention of ſeveral Frauds, 
7 | 1 xebirtby beriMajeity's Duties byb she ſeveral Acts uf Parliament in that 
— certain 63167, Baball madeittipoled on tapped Vellum,'Parchmerit and Paper have been 
| weryimnzoty lt it is enacted, „ That if any Clerk, Officer, Attorney, 
t $1/liedowor:arhgr Perſon, to hm it (ball. appertain, or who ſhall be 
to pοννd or intruſted, to enter or file any Action, Plaint, Bail, Ap- 
| - © pearance | 


ab. ** G8 LT Oe 


Stamps. 
« pearance, Admiſſion or other Matter or Thing, in reſpe& whereof any 
„ Duty ſhall be payable by Virtue of the ſaid Acts or any of them, 
* ſhall neglect to enter, file or record the ſame, as by Law the ſame ought 

to be entered, filed or recorded, within the Space of four Months ® Page 617 
« after ſuch Clerk, Officer, Attorney, Solicitor or other Perſon ſhall have | 
« received any Money, for or in reſpect of the entering, filing or record- 
<< ing of any ſuch Action, Plaint, Bail, Appearance, Admiſſion, or other 

* Matter or Thing, or ſhall have promiſed or undertaken to enter, file or 
„ record the ſame ; or ſhall neglect to enter, file or record any ſuch Ac- 

<« tion, Plaint, Bail, Appearance, or other Matter or Thing, before any 

& ſubſequent, further or other Proceeding, Matter or Thing in, upon 

« orrelating to the ſame ſhall be had, entered, filed or recorded; or if 

« any Clerk, Officer, Attorney, Solicitor, or other Perſon or Perſons 

<« ſhall tranſact, enter, record or file any ſuch Suit or other Proceeding, 
« Matter or Thing ſubſequeut and relating to ſuch Action, Plaint or 
« Appearance, before the ſame ſhall have been duly entered, filed or 
c recorded, that then every ſuch Clerk, Officer, Attorney, Solicitor 
© or other Perſon, ſo neglecting or offending, ſhall for every ſuch 
« by 81 or Neglect forfeit the Sum of twenty Pounds with full Coſts 
© of Suit.” 7 | SE, 

18. But by the ſame par. it is provided, © That nothing in this Act 
& contained ſhall extend, or be conſtrued to extend, to oblige or com- 
« pel any Clerk, Officer or other Perſon to enter or file an Appearance, 


| y thing therein con- 


« where a Judgment is entered by Confeſſion, an 
bc tained to the contrary notwithſtanding.” 3 | : | 
19. By par. 3. it is enacted, That every Perſon, who ſhall in any Suit A Forfeitute 
* or Information, commenced or brought upon in Furſuance of this Act, and Diſability - 
& be convicted of any Offences herein before mentioned, ſhall likewiſe “e —_— 
< incur the Forfeitores and Diſabilities which ſuch Offender would Mo..." 
have incurred, if he had been convicted of Writing contrary to the Attorney in 
* Acts impoſing Stamp Duties, or any of them, the Entry of any Plaint in ſuch Caſes. 

or Action, or any Writ, Bond, or other Writing, Matter or Thing 
on Vellum, Parchinent or Paper not marked or ſtamped according 
to the ſaid Acts, nor having any Stamp or Mark thereon reſem- 
bling any of the Marks or Stamps in the ſaid Acts or any of chem 
* mentioned.” 1 

20, By the 6 G. 1. c. 21. par. 56. it is enacted, That all Pains, Pe- The Penalties 
* nalties and Proviſions given and laid on by this Act, and by an Act inflited by 
4 paſſed in the firſt Year of the Reign of her late Majeſty Queen Anne, —— * 

<« intituled, An Ad for preventing Frauds in ber Majeſty's Duties upon the like 

« ſtamped Vellum, Parchment and Paper, for the Puniſhment and Pre- Frauds againſt 
„ vention of ſuch Frauds and Omiſſions as are herein and therein men- ſubſequent 
<« tioned or intended, relating to the Duties then in Being, ſhall extend, Stamp Acks. 
and be conſtrued to extend, to the like Frauds and Omiſſions, relating 


* to any of his Majeſty's other Stamp Duties, impoſed or laid on ſince the 
e making of the ſaid laſt mentioned Act.? | 
21. But by the 5 Ann. c. 19. . 29. After reciting, that by reaſon of the The Attorney 
doubrful Wording of the Statute made in the firſt Year of her Majeſty's o: Clerk of 
| Reign, intituled, An Act for preventing Frauds in ber Majeſty's Duties upon bans 1 0 ” 
ftamped Vellum, Parchment and Paper, the Attornies and Cleiks of the os 
ſeveral Courts of Record at Veſtminſter may be in Danger of incurring or Diſability,“ 
the Penalties, Forfeitures and Diſabilities, mentioned in the ſaid Act and byRezſon of a 
other former Acts relating to the ſaid Duties, by reaſon of their pro- Nee the 
ceeding in any Actions or Suits in any of the ſaid Courts, before the At- Cie of dhe 
torney or Clerk of the adverſe Party hath entered, filed or recorded fuch other Party. 
Bail, Appearance, or other Matter or Thing, as he or they ought to 
have entered, filed or recorded in the ſaid reſpective Courts, it is for the 
Vol. IV. „ ex · 
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plaining thereof enacted, That no Perſon or Perſons ſhall forfeit 


incur or be proſecuted for any Penalty, Forfeiture or Diſability men- 
tioned in the ſaid Act, for or by Reaſon of his or their having tranſ- 
acted, entered, recorded or filed any further or other Proceeding, 
Matter or Thing, ſubſequent or relating to any Action, Plaint, Bail 
or Appearance, which by any other Perſon or Perſons ought to have 


been entered, filed or recorded in any of the ſaid Courts, before the 


ſame hath been or.ſhall be duly entered, filed or recorded, any Thing 
in the ſaid ſeveral Acts or any of them or in the preſent Act to the 
contrary thereof in any wiſe notwithſtanding.” 


4. In News-Papers, Almanacks and Pamphlets. 


22. By the 10 Ann. c. 19. par. 104. it is enacted, That all Paper, 
upon which any News Paper or Pamphlet ſhall be printed, the Paper to 
be uſed in printing Pamphlets exceeding one Sheet of Paper only ex- 

cepted, mall before ſuch Printing be brought to the head Office for 


« ſtamping or marking Vellum, Parchment or Paper, and the Com- 


miſſioners for managing the Stamp Duties by themſelves, or by their 
Officers employed under them, ſhall and they are hereby impowered 
and required, forthwith upon Demand to them made by any Perſon 
or Perſons, to ſtamp or mark any Quantities or Parcels of Paper, he 
or they paying to the Receiver General of the Stamp Duties for the 
Time being, or to his Deputy or Clerk, ſor the Uſe of her Majeſty 
her Heirs and Succeſſors, the reſpective Duties payable for the ſame by 
this Act.“ e | N 

23. By par. 105 it is enacted, That if any Perſon or Corporation 
ſhall print any News Paper or Pamphlet, Pamphlets exceeding one 
Sheet only excepted, or ſell, utter or expoſe to Sale any ſuch News 
Paper or Pamphlet, before the Paper whereupon the ſame ſhall be re- 


« ſpectively printed ſhall appear to have been duly ſtamped or marked, 


then every ſuch Perſon or Corporation ſo offending ſhall for every ſuch 


Offence forfeit the Sum of ten Pounds, together with full Coſts of 


Suit.” | 

24. By par. 118. it is enacted, That all and every Perſon and Per- 
ſons, who ſhall print or publiſh any Advertiſement, ſhall,” within the 
Space of thirty Days after the Printing or Publication of ſuch Adver- 
tiſement, pay the Duty or Duties thereon hereby charged to the re- 
ſpective Perſons to whom the ſame are hereby appointed to be paid, 
and in Default of ſuch Payment within the Time herein before for that 
Purpoſe limited, the Printer or Publiſher of every ſuch Advertiſement 
ſhall be liable to pay treble the Duties before by this Act chargeable 
thereupon, to be recovered with full Coſts of Suit.“ 

25. By the 5G. 3. c. 46. par. 10. after reciting, that whereas the Prin- 
ters and Publiſhers only are liable to the Duties impoſed upon Adver- 
tiſements, whereby great Loſſes happen to the Revenue, it is enacted, 
That neither the Commiſſioners of the Stamp Duties, nor any Officer 
for diſtributing Stamps, ſhall deliver any ſtamped Paper for printing 


any Pamphlet, or any publick News, Intelligence or Occurrences, 


to be contained in one Sheet or any leſſer Piece of Paper, unleſs the 
Perſon applying firſt give Security for Payment of the Duties for the 
Advertiſements which ſhall be printed thereupon.” . 


" . 


26, By the 10 A. c. 19. par. 175. It is fot the better aſcertaining her 


are to be Majeſty's Duties upon Calendarsland Almanakcs enacted, That all Books 
eee 4 4 Pamphlets, ſerving chiefly to the Purpoſe of an Almanack, by 


manacks. 


* whatſoever Name or Names entitled or deſcribed, ſhall be charged 


„„ with 


2 1 1 0 
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Stamps. | To 

| n with the Duties impoſed by an Act in that Caſe made in the firſt Seſ- 
« {ion of this preſent Parliament, but not with any of the Duties charged 
by this Act on Pamphlets or other printed Papers.” 


By par. 111. it is, for the better collecting and ſecuring the Duties * Page 61 9 
hereby charged upon Pamphlets containing more than one Sheet of A printed 
Paper, enacted, * That one printed Copy of every ſuch Pamphler, Copy of a 
* which ſhall be printed or publiſhed within the Cities of London or Pamphlet to 
& Weſtminſter, or within the Limits of the weekly Bills of Mortality, 3 "= 
* ſhall within the Space of ſix Days after the printing thereof be brought Office. 28 
to the Head Office for marking or ſtamping Vellum, Parchment or 
„ Paper; and the Title thereof with the Number of Sheets contained 
« therein, and the Duty hereby charged thereon, ſhall be regiſtred or 
«© entered in a Book there to be kept for that Purpoſe, which Duty ſhall 
* be thereupon paid to the Receiver General of the Stamp Duties or his 
« Deputy or Clerk, who ſhall thereupon forthwith give a Receipt for 
s the ſame on ſuch printed Copy, or the ſame ſhall be ſtamped to de- 

„ note the Payment of the Duty hereby charged on ſuch Pamphlet: 
„And that one printed Copy of every ſuch Pamphlet as laſt mentioned, 
« which ſhall be printed or publiſhed in any Part of Great Britain, not 
„* being within the Limits laſt before mentioned, ſhall within the Space 
« of fourteen Days after the printing thereof be brought to ſome Head 
Collector of the Stamp Duties, who is hereby required forthwith to 
« enter the Title thereof with the Number of Sheets contained therein, 

„ and the Duty hereby charged thereon, in a Book to be by him kept 

for that Purpoſe, which Duty ſhall be thereupon paid to ſuch Collec- 


tor, who ſhall thereupon give a Receipt for the ſame on ſuch printed 
. | 5 


28. By par. 112. it is enacted, © That if any Pamphlet containing more Penalty for 
* than one Sheet of Paper ſhall be printed or publiſhed, and the Duty not entering a 
* hereby charged thereon ſhall not be duly paid, and the Title there- Privted Copy 
cc : f of a Pamphlet 
of regiſtered, and one Copy thereof ſtamped where required ſo to be, at the Stamp 
« within the reſpective Times herein before for thoſe ſeveral Purpoſes Office. 
« limited, that then the Author, Printer, Publiſher, and all other 
« Perſons concerned in or about the Printing or Publiſhing of ſuch 
„ Pamphlet, ſhall loſe all Property therein, and in every Copy thereof, 
“ although the Title thereto were regiſtered in the Book of the Stationers 
“ in London, according to the late Act of Parliament made in that Be- 
& half, ſo as any Perſon notwithſtanding the ſaid Act may freely print and 
% publiſh che ſame, paying the Duty payable in reſpect thereof by virtue 
* of this Act, without being liable to any Action, Proſecution or Penalty 
« for ſo doing; any Thing in the ſaid Act of Parliament, for veſting 
the Copies of printed Books in the Authors or Purchaſers of ſuch Co- 
&« pies, or in any By-Law contained, or any Cuſtom or other Thing to 
c the contrary notwithſtanding : And the Printer and Publiſher of ſuch 
„Pamphlet, and every other Perſon concerned in the Printing or Pub- 
liſhing thereof, ſhall in ſuch Caſes forfeit the Sum of twenty Pounds 
« with full Coſts of Suit.” | i 
29. By par. 113. it is enacted, That no Perſon whatſoever ſhall ſell Penalty for 
or expoſe to Sale any ſuch Pamphlet, without the true reſpective Name 3 ee 
or Names, and the Place or Places of Abode of ſome known Perſon ne uu Name 
or Perſons, by and for whom the fame was really and truly printed or of the Printet 
publiſhed, written or printed thereupon, upon Pain that every Perſon or Pabliſer. 


<« offending herein ſhall for every ſuch Offence forfeit the Sum of twenty 
«* Pounds with full Coſts of Suit.“ 


8. lo 


_— — 


Stamps. 


* In the Money or other Conſideration given with an Apprentice. 


penalty for 20. By the 8 Aun. c. 9. par. 35. it is enacted, © That the full Sum or 
not inſerting « Syms of Money received, or in any wiſe directly or indirectly given, 
theSum given cc paid, agreed or contracted for, with or in relation to any Clerk, Ap- 
ee « 'prentice or Servant, which ſhall be within the Kingdom of Great 
Indenture. Britain put or placed to or with any Maſter or Miſtreſs to learn any 
* Page 620 Profeſſion, Trade or Employment, ſhall be truly inſerted and written 
„ in Words at Length in ſome Indenture or other Writing, which ſhall 
contain the Covenants, Articles, Contracts or Agreements relating to 
the Service of ſuch Clerk, Apprentice or Servant as aforeſaid, and 
ſhall bear Date upon the Day of the Signing, Sealing or other Exe- 
te cytion of the ſame, upon Pain that every Maſter or Miſtreſs, to or with 
whom or to whoſe Uſe any Sum of Money whatſoever ſhall be given, 
paid, ſecured or contracted for, in reſpe& of any ſuch Clerk, Ap- 
6 prentice or Servant, which ſhall not be truly and fully ſo inferted and 
« ſpecified in ſome ſuch Indenture or other Writing, ſhall for every ſuch 
Offence forfeit double the Sum ſo given, paid, fecured or contracted 
for; the one Moiety of which Forfeitufe ſhall be to her Majeſty, her 
Heirs and Succeſſors, and the other Moiety to any Perſon or Perſons, 
who ſhall inform and ſue for the ſame by Action of Debt, Bill, Plaint or 
Information in any Court of Record at Weſtminſter, or in the Exche- 
quer of Scotland, at any Time after the executing, OI ſigning 
of any ſuch Indenture or Writing, or making any ſuch Contract or 
Agreement, and within one Year after the Time limited or appointed 
c for the Service of ſuch Clerk, Apprentice or Servant to or with ſuch 
« Maſter or Miftreſs ſhall be __—_ ih | 1 
| | 1. By par. 29. it is enacted, That all Indentures or Writings as 
= "—— 7 zboreſate, ie ſhall not truly be inſerted and written the full Sum 
Duties are not (and Sums of Money received, or in any wiſe directly or indirectly 
| Paid incapaci- 4 given, paid, ſecured or contracted for, with or in relation to ſuch 
tated from ex- “ Clerk, Apprentice or Servant as aforeſaid, or whereupon the Duties 
erciing de « payable by this Act ſhall not be duly paid or lawfully tendered, or 
; which ſhall not be ſtamped or lawfully tendered to be ſtamped accord- 
„ing to the Tenor and true Meaning of this Act, within the reſpec- 
« tive Times herein for that Purpoſe ſeverally and reſpectively limited, 
ſhall be void and not available in any Court or Place or to any Pur- 
poſe whatſoever; and the Clerk, Apprentice or Servant, whom the 
ſame ſhall concern or relate to, ſhall in ſuch Caſe be utterly incapable _ 
« of being free of any City, Town, Corporation or Company, and of 
« following or exerciſing the intended Profeſſion, Trade or Employ- 
« ment, any Charter, Cuſtom or By-Law to the contrary notwith- 
& ſtanding.” 0 | | 
No Indenture 32. By Par. 45. it is enacted, © That no Indenture or rings required 
of Apprentice c by this Act to be ſtamped, ſhall be given or admitted in Evidence in 
ſhip to be ad- 4 any Suit to be brought by any of the Parties thereunto, unleſs the 
mn Evi- Party, in whoſe Behalf the fame ſhall be given or admitted in Evi- 
— 3 4 dence; do firſt make Oath, that to the beſt of his or her Knowledge 
unleſs Oath be the Sum or Sums, therein for that Purpoſe inſert-d or mentioned, was 
made that the «© gr were really and truly all that was directly or indirectly given, paid, 
1 cl A « ſecured or contracted for, on Behalf or in Reſpect of ſuch Clerk, Ap- 
e ͤ8 Pee prentice or Servant as aforeſaid, to or for the Benefit of the Maſter or 
ualy inſerted. * Miſtreſs, to or with whom ſuch Clerk, Apprentice or Servant was put 
| « or placed.” . 
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33. By par. 45. it is enacted. That where any Thing or Things, Penalty for 
% not being lawful Money of Great Britain, ſhall directly or indirectly vot paying 
&« be given, aſſigned, conveyed, delivered, contracted for or ſecured, to * N 
e or for the Uſe or Benefit of any Maſter or Miſtreſs, with or in reſpect . g 
* of any ſuch Clerk, Apprentice or Servant, for whom a Duty is Money, given 
„ chargeable by this Act, the Duties hereby granted and laſt mentioned with an Ap- 
„ ſhall be anſwered and paid for the full Value and Values of ſuch Prentice. 
Thing or Things, and the ſame Duties for the ſaid Values ſhall be 
«ſecured and anſwered in the fame Manner and Form, and under the 
„like Pains, Penalties, Forfeitures-and Incapacities, as are before in this 
Act provided for ſecuring the ſaid Rates upon Monies given or paid, 
“ or agreed to be given or paid, with ſuch Clerks, Apprentices or 
RT oo ir FOR WA 5 
* 34. But by the 9 Ann. e. 2 . par. 65. After reciting, that ſeveral Per- ® Page 621 
ſons have through Neglect or Inadvertency omitted to pay the ſeveral Rates Further Time 
and Duties, payable on the Account of Monies or other Conſideration given for the 
given with any Clerk or Apprentice, and to have the Indentures or Con- 4 _ 
tracts ſtamped within the Times for thoſe Purpoſes reſpectively limited „bat is given 
by the Act of Parliament in that Caſe made, whereby ſuch Clerks and with an Ap- 
Apprentices will according to that Act be diſabled to follow or exerciſe prentice. 
the intended Trades, Profeſſions or Employments, unleſs ſome further 
Proviſion be made, it is enaCted, * That upon Payment of the reſpec- 
« tive Rates and Duties, which have been ſo omitted or neglected to 
be paid, on or before the twenty-ninth Day of September in the Year 
4 of our Lord One thouſand ſeven hundred and eleven, to ſuch Per- 
„ ſon or Perſons to whom the ſame ought to be paid according to the 
©« ſaid former Act, and tendering to be ſtamped ſuch Indentures or 
c“ Contracts, ſo omitted to be ſtamped, on or before the twenty-fifth Day 
& of December in the ſaid Year One thouſand ſeven hundred and eleven, 
* 'the ſame Indentures or Contracts ſhall be ſtamped, and ſhall be good 
« and available in Law or Equity, and the Clerks or Apprentices there- 
% in named ſhall be capable of following and exerciſing. the reſpective 
intended Trades, Profeſſions or Employments, as fully as if the Rates 
and Duties ſo omitted to be paid had been duly paid, and the Inden- 
© tures or Contracts ſtamped within the reſpective Times in the ſaid Act 
* for thoſe Purpoſes limited, any Thing therein contained to the con- 
% trary notwithitanding.” 0 ; 5 
35 . A Clauſe to the ſame Effect has been ſince inſerted in a great Num- 
ber of Statutes.. e . | | 
306. By the 9 Ann. c. 21. par. 66. it is enacted, That if any Maſter Further Pe- 
« or Miſtreſs ſhall hereafter neglect to pay the Duties or Rates, payable nalty ona 
* on the Account of Money or other Conſideration given with any _ neg- 
Clerk, Apprentice or Servant, within the reſpective Times herein ge N 
„and by an Act paſſed in the eighth Year of her Majeſty's Reign for 
* that Purpoſe limited, according to the true Intent and Meaning of the 
« ſame, every ſuch Maſter ſhall for every ſuch Neglect forfeit the Sum 
of fifty Pounds. „„ | . 
37. By the 18 G. 2. c. 22. par. 24. it is enacted, © That if any Maſter purther Pe- 
« or Miſtreſs ſhall negle& to pay the Rates and Duties, by two ſeveral nalty on a 
 « Acts of Parliament made and paſſed in the eighth and ninth'Years of Maſter neg- 
« the Reign of her late Majeſty Queen Anne charged on the Money wag Fro 
„ given with any Clerk, Apprentice or Servant, within the reſpective MS 
„Times in and by the ſaid Acts limited and appointed in that Behalf, 
« according to the true Intent and Meaning of the ſame, every ſuch 
% Miſter and Miſtreſs ſhall for every ſuch Offence forfeit and pay double 
„ the Rates and Duties, charged and directed to be paid and levied by 
the ſaid Acts or either of them, over and above all Penalties and For- 
Vor. IV. $T. . feitures 


ry 
—— — 


* feitures thereby inflicted, for, all Montes which ſhall be given, paid, 
t contracted, or agreed for with or in relation to every ſuch Clerk, Ap- 


ment given to ©« Clerk, Apprentice or n eh ſhall neglect to pay the ſaid 
a 
the Dares if © within the reſpeftive Times, therein. limited in that Behalf, whereby 
the Maſter * the Penalties or þ 
do not. « charged. upon and payable by them reſp ctiv 
« Apprentice or Seryagt reſpectivęly {hall and do in that Caſe pay, or 
« caule to. be paig, the, Rates and Duties charged by the ſaid former Acts 


w 


« or either of them, and alſo the Penalties and Forfeitures inflicted and 


« reſpectively, although, re cke by ſuch Clerk, Apprentice or Seryatit 
« 9 to do, then,and jn Juch, Cate i (hall 
% any ſuch Clerk, Apprentice or Servant, within three Months after 
« ſuch Payment of the ſaid Rates, Duties, Penalties and Forfeitures re- 
'« ſpectively by him, her gr them as aforeſaid, to demand of his or her 
« Maſter or Miſtreſs, or of his, her or their Executors or Adminiftra- 
« tors, ſuch, Sum or Sums of Money as was or were paid to ſuch Maſter 
« or Miſtreſs for or in reſpect of ſuch Clerkſhip, Apprenticeſhip or Ser- 
« vitude; and in caſe ſuch Sum or Sums of Money ſhall not be paid 
« within three Months after ſuch Demand thereof made, it ſhall and 
may be lawful to and for any ſuch Clerk, Apprentice or Servant, to 
« ſue for and recoyer the ſame with full Coſt | 

ter or Miſtreſs, his, her or their Executors or Adminiſtrators z and 
« every ſuch Clerk, Apprentice or Servant, ſhall and may, immediately 
« after, Payment of ſuch Rates, Duties, Penalties and Forfeitures as 
* aforeſaid, be diſcharged, from his, her or their Clerkſhip, Appren- 
« .ticeſhip and Servitude reſ] ac and from all Actions, Penalties, 

er 


. Page FIN 59 having then paid the ſaid Raies, 


bounc contracted for or agteed to ſerve ſuch 
| « Maſter or Miſtreſs reſpectively. e | 

All Penalties 39. By the 29 C. 2, 6. 45: ber 5+ it is enacted, That if any Maſter 

diſcharged *%* or Miſtreſs, who by realon of negle&ing to pay the Rates and Duties 

upon Payment « for Money or other Conſideration, received with any Clerk, Apprentice 

23 ne or Servant, ſhall become liable to forfeit and pay double Bites and 

vr * « Duties, as by an Act paſſed in he eighteenth Year of his preſent Ma- 

4 jeſty is directed, ſhall reſpectively pay the ſaid double Rates and Dy- 

ties, unto the Perſon or Perſons to whom the ſame ought to have been 

* paid in Purſuance of the ſaid Act and other Acts in that Behalf made, 

and allo tender the Indentures or Contracts to be ſtamped, at any Time 

« within two Years after the End or Determination of the Apprentice- 

. 4 ſhip or Service of any ſuch Clerk, Apprentice or Servant reſpectively, 

and before any Suit or Proſecution ſhall have been commenced, for 

recovering any of the Penalties or Forfeitures inflicted or incurred by 

| * the ſaid former Acts or any of them, then and in ſuch Caſe the In- 

- \ . dentures or Contracts of ſuch Clerk, Apprentice or Servant reſpec- 

« tively ſhall be good and available in Law or l and may be given 

« in Evidence in any Court whatſoever; and the Clerks, Apprentices 

7 | 172 of following and We nde 

* their reſpeRive intended Trades and Employ ments, as fully as if the 

Rates and Duties ſo omitted had been duly paid within the Lo 
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Times in the ſaid former Acts or any, of them limited and appointeds 
and all and every Perſon and. Perſons, who ſhall have incurred any 
« Penalties by the Omiſſions aforeſaid, upon Payment of ſuch double 
* Rates and Duties as aforefaid within the N imes herein laſt 
« before limited in that Behalf, ſhall F d they are, he eby acquitted 
% and diſcharged of and from the ſaid Penalties and Peres, any 
Thing in the ſaid former Acts or any of them to the contrary not- 
« withſtanding.” VVV | 

40. By par. 6. it is enacted, . That if any Maſter or Miſtreſs ſhall by Encourage- 

&© Reaſon of ſuch Neglect as aforeſaid become liable to forfeit ſuch dou- ment given to 
&« ble Rates and Duties as afofeſaid, and any Clerk, Apprentice or dee H r 
« Servant reſpectively ſhall and do at any Time after fach Forfeiture the double 
e incurred, either in the Preſence of qne or more credible Witneſs or Duries, if the 
« Wirneſſes, or by Writing under the Hand of fuch Clerk, Apprentice Maſter do 
& or Servant teſpefiively, Rave in the Preſence of one or more credible ot. 
« Witneſs or Witneſſes, require his or het Maſter or Miſtreſs reſpeQve- 
&« ly to pay the double Rites or Duties fo forfeited agd bend and 
c {uch Maſter or Miſtreſs ſhall not within three Months after ſuch Re- 
« queſt pay the ſame, and any ſuch Clerk, Apprentice or Servant fhall, 
10 at any Time within two Years after the Determination of his Clerk- Page 62 3 


« ſhip, Apprenticeſhip or Servitude, pay the ſaid double Rates and Du- 


« ties, ſo forfeited and incurred and not paid by his or her Maſter 
<© or Miſtreſs reſpeQively as aforeſaid, then and in ſuch Cafe it ſhall and 


e may be lawful to and for any ſuch Clerk, 1 or Seryant, 


* within three Months after ſuch Payment of the laid double Rates and 


% Duties by him, her or them as aforeſaid, to demand of his or her 


* Maſter or Miſtreſs, or of his, her or their Executors or Adminiſtrators, © 
* double the Sum or Sums of Money or other Confideration reſpec- 


or Duties as aforeſaid, ſhall and ma immediately a 


< tively given, paid, and agreed or contracted to be paid to ſuch Ma- 
* ſter or Miſtreſs, ſor or in reſpect of ſuch, Clerkfhip, . lpprenticeſhip or 
« Servitude ; and in caſe ſuch Sum or Sums of Money ſhall'not be paid 
© within three Months after ſuch Demand thereof A, fhall and 
„ may be lawful to and for any ſuch Clerk, Apprentice or Servant, to 
«* ſue for and recover the ſame with full Cofts ot Suit againſt ſuch Ma- 
« fter or Miſtreſs his, her or their Execurors or Adminiſtrators; and 
<« every ſuch Clerk, Apprentice or Servant, ſo paying, fuch double Rates 

Ju mmediat Fe thereof 
©« reſpectively, and upon ſignifying by Writing , under his or her Hand 
« that he or ſhe deſires to be diſcharged from his her or their Clerkſhip, © 
« 'Apprenticeſhip and Service reſpectively, be accordingly diſcharged 
from the ſame reſpectively, and from all Actions, Penalties, Fortei- 


„ tyres and Damages for not ſerving the Time, for which he, ſhe or they 


e wete reſpeCtively bound, contracted for or agreed to ſerve ſuch Maſter 


«or Miſtreſs reſpectively.“ 


& 


41. By, par. 7. it is provided, © That every ſuch Clerk, Apprentice 


« or Servant ſhall avail. him. or herſelf, and have ſuch and rhe.ſqme Be- 
* nefit or Advantage, of the Time he or ſhe ſhall reſpectively have con- 
e tinued with and ſerved ſuch Maſter or Miſtreſs reſpeRively, as he or 


« ſhe could or might have done, in Caſe of an Aſſignment or Turning” - 1-4 

& over to any new or other Maſter or Miſtreſs © VWBucoutage- 
: 42. By Par. 8. it is provided, &« That in caſe, where any Proſecution ment given to 

„ ſhall be commenced againſt any Maſter or Miftreſs, for recovering any an Appren- 


tice; to pay 


of the Penalties and Forfeitures inflicted and incurred by the ſaid for- the double 


7 4 


'« mer Acts or any of them, the Clerk, Apprentice or Servant of ſuch Duties, after 


'«« Maſter or Miſtreſs reſpectively ſhall pay ſuch double Rates and Duties, 2 Proſecution 
& at any Time within two Years, after the End of his, her or their Clerke 2 1 
e ſhip, Apprenticeſhip or Servitude, every ſuch Clerk, Apprentice OP aye Maher, 
Servant reſpectively ſhall, upon Payment of ſuch deuble Rates and 


Duries 


Stamps. 


« Duties as aforeſaid, be capable and qualified to follow his, her or their 
« reſpective Trades and Employments ; and the Indentures or Contracts 
44 of ſuch Clerk, Apprentice and Servant reſpectively ſhall be good and 
„ available in Law and Equity, and may be given in Evidence in any 
« Court wharſoever; any Thing in this Act or the ſaid former Acts or 
any of them to the contrary notwithſtanding,” 


Hs 6. In Cards and Dice. 

g at 90 8 43. B the 9 Amn. c. 23. par. 41. it is enacted, « That all Makers of 
5 Ng cc = — Cards and Dice in Great Britain, before they ſhall begin to 
Notice of the « make any Cards or Dice, ſhall give or ſend Notice in Writing of the 


_ "—_ « yſual Houſe or Place where they intend to make the ſame; which No- 
_ ae 28 « tice ſhall be given or ſent to the Commiſſioners for managing the Stamp 
% Duties, or to their Officers next adjacent to the Place where ſuch Cards 

« or Dice ſhall be made; and the like Notice ſhall be given or ſent by 

every ſuch Maker of Cards or Dice as often as they ſhall change theit 

« Place; and as often as .any Perſon or Perſons [hall ſet up or exerciſe 
the Employment of 1 Cards or Dice, in any Houſe or Place 

* Page 624 e in Great Britain, the like Notice ſhall be given or ſent, upon Pain that 
« every Perſon making Default in giving ſuch Notice as aforeſaid ſhall 

4 for every ſuch Offence forfeit the Sum of fifty Pounds; and all and 

* every Perſon and Perſons, who ſhall make any Cards or Dice in any 

« Houſe or Place not notified as aforeſaid, ſhall for every ſuch Offence 

 & forfeit the Sum of fifty Pounds | 

Forther Pe- 44. By the 10 Aun. c. 19. par. 166. it is enacted, © Thar if any Perſon 
nalty for not (c ſhall make any Cards or Dice in any Houſe or Place, before he ſhall 
giving Notice « have given due Notice of his or her Intention to make Cards or Dice in 
of ſuch Place. , ſuch Houſe or Place, according to the Form and Effect of an Act made 
ein the ninth Year of her Majeſty's Reign, ſuch Perſon ſhall, over and 

„ above the Penalties impoſed by that Act, forfeit all the Cards and 

« Dice, and all Materials and Utenſils for making Cards and Dice, which 
4 ſhall be found in ſuch Houſe or Place, or which ſhall have been made 

. and manufactured there before ſuch Notice ſhall have been given.“ 

Penalty for 45. By the ſame Par. ir is enacted, © That no Materials, begun to be 
removins « wrought for the making of Cards or Dice, ſhall be removed from the 
——_ be- 4 Place wherein the ſame ſhall have been ſo begun to have been wrought, 
Se into “ until the ſame ſhall have been completely made and worked into Cards 
Cards or or Dice, or the Duties for the Cards or Dice therewith intended to be 
Dice. * made ſhall be paid or ſecured, upon Pain that every Perſon, who ſhall 
remove or permit to be removed any ſuch Materials contrary to the 

„ true Meaning hereof, ſhall forfeit double the Amount of the Duty on 

« the Cards or Dice, which might have been made from ſuch Materials, 

with A | of Suits,” . 1875 RE Re 

| 446566. By the c. 23. par. 4 1. it is enacted, at no Maker of Cards 
dee: Fo « — Die, HB. eable with Duties by this Act, ſhall remove or ſuffer to be 
Cards or « removed the ſame from the Houſe or Place of making thereof, until 
Diese 3 « ſuch Mark upon the Dice, and ſuch Seal upon the Paper and Thread 
28 « encloſing every Pack of Cards, ſhall be put thereupon, as the Com- 
d es « miſſioners for managing the Stamp Duties ſhall from Time to Time 
« deviſe and appoint, to denote the charging of the ſaid Duties, upon 
Pain of forfeiting all ſuch Cards and Dice, and treble the Value there- 

4 of, as ſhall be removed contrary to this Act,” El S769 _ 
Card or 47. But by the 10 An. c. 19. par. 170. it is for the Encouragement ofthe 
Dice may be . of Cards and Dice into foreign Parts enacted, © That it ſhall 


removed for 4 ful to remove any Cards or Dice from the Place where the ſame 
genored fr be lawful to remove any Cards ar Dice from the Place where the fame 
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| 1 | 
ate made, without ſealing, marking or ſtamping the ſame, or paying 
any the Duties payable for the ſame by this or any former AR of 3 
liamentz provided that within one Month after the ſame ſhall bo made, 

ond before the ſame (hall be ſo removed, 4 Bond be entered into to 
** her Majeſty, her Heirs or Sycceſſors, with ſufficient Surety or Sureties 
„in a Penal Sum of double the Duties on ſuch Cards or Dice, with 
„Condition for the exporting ſuch Cards or Dice into fome Part or 
“ Port beyond the Seas, within a Time to be limited in ſuck Bond, and 
that the ſame or any of them ſhall not be relanded again in any Part of 
_ *© Great Britain, and that ſuch Bond be left in the Hands of the Com- 

4 miffioners for managing the Stamp Duties, and a Certificate be given 
« by them or ſuch Officer as ſhall be in that Behalf appointed, that ſuch 
« Bond is entered into with relation to ſuch Cards or Dice, any Thing 
“in the Act for impoſing a Duty upon Cards or Dice made in the ninth 
% Year of her Majeſty's Reign ta the contrary notwithſtanding,” 5 

48. By the 29 G. 2. c. 13. par. 6. after reciting, that great Frauds are Penalty for 

committed by the Makers of Cards and Dice, under Pretence that the ſelling Cards 
ſame are intended for Exportation, it is enacted, © That all playing Cards es. for 
« made in Great Britain, which ſhall be intended for Exportatiop, ſhall Partation. 
« before they are packed up for Expottation be incloſed in Paper and 
„Thread in Packs or Parcels, in ſueh Manner as the Commiſſioners 
enfor managing the Stamp Duties ſhall direct and appoint, in order to“ Page 625 
cc diſtiogviſh them from other Cards liable to Duties; and that for the | 
« ſaid Purpoſe one Card in every Pack of playing Cards ſo made or in- 
« tended for Exportation, or ſo many Cards in every ſuch Pack as the 
e ſaid Commiſſioners ſhall direct and appoint, ſhall alſo be marked or 
ſtamped on the ſpotted or painted Side thereof with: ſuch Mark and 
« in ſuch Manner as the ſaid Commiſſioners ſhalt direct; and if any 
« Perſon or Perſons ſhall vend, utter or expoſe to Sale, to be uſed in 
% Great Britain, any playing Cards ſo diſtinguiſhed as Cards for Ex- 
«« portation, every Perſon ſo offending ſhall for every Pack of Cards ſo 
* vended, uttered or expoſed to Sale as aforeſaid forfeit and pay the Sum 
« of Twenty Pounds.” 4 2” | 
439. By par. 7. it is enacted, © That no Bond, which ſhall be entered The Bond for 
“ into for exporting Cards or Dice, ſhall be vacated or delivered up, ae hang, 

« until Proof be made, that ſuch Cards or Dice have been entered S id b. _ 
“ and ſhipped for Exportation as Cards and Dice and not as Sta- categ, until a 
« tionary Wares; and until a Certificate of ſuch Entry and Shipping Certificate be 
« ſigned by the proper Officer or Officers of the Cuſtoms be produced, Produced of 
© which Certificate the ſaid Officer or Officers are hereby directed and _ being | 
required to give without Fee or Reward; any Thing in the Act made ſuch 

« in the fifth Year of the Reign of his late Majeſty King George the 
« Firſt to the contrary notwithſtanding,” 
50. By the 9 An, c. 23. par. 42. it is enacted, © That the Makers of Penalty for 
& Cards and Dice ſhall once in every twenty-eight Days make true Entry not N 
« upon Oath, with the Commiſſioners for managing the Stamp Duties, or 77100077 0 
« with their Officer next adjacent to the Place of making ſuch Cards Pice wade, 
and Dice, which Oath the ſaid Commiſſioners or any three of them, and paying 
or the ſaid Officer have hereby Power to adminiſter, of all the Cards the Duty for 
« and Dice by ſuch Makers thereof reſpectively made within the Time he fame. 
« for which every ſuch Entry ought to be made; and ſhall once in every 
% fix Weeks pay all the Duties owing from ſuch Maker; upon Pain of 
« forfeiting the Sum of Twenty Pounds for every Default in making ſuch 
* Entry and double the Duty for Non · payment thereof.“ | | 
51. By the 6G. 1. c. 21, par. 57. after reciting the Subſtance of this laſt Further Pro- 
Clauſe, and that the reſpeRive Card Makers do often make up Cards the — — 
Duties on which amount to fifty Pounds and upwards per Week, and that Duty 
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each Card Maker may make up treble that Quantity if he ſhall think 
fit, whereby they have an Opportunity of being greatly in Arrear to his 
Majeſty, and the ſaid Duties are thereby often in Danger of being loſt, 
io regard the fame Act hath made no Proviſion whatſoever for ſecuring 
the ſaid Duties until the ſaid fix Weeks ſhall expire, be the Danger ever 
ſo apparent, it is enacted, “ That every Card Maker ſhall be obliged, at 
« the reſpective Times of entering every Parcel or Quantity of playing 
c Cards, to enter into a Bond to his Majeſty, his Heirs and Succeſſors, with 
& ſufficient Surety or Sureties in the penal Sum of treble the Duties on 
„ ſuch Cards, with Condition for the true Payment of his Majeſties 
„ Duties on ſuch Cards within the Space of ſix Weeks next after the 
% Date of ſuch Bond; any Thing in any Law to the contrary notwith- 
| % ſtanding.” - e eee 120 5 8 
Penalty for 52. By the 9 An. c. 23. par. 43. it is enacted, That every Maker of 
endeavouring © Cards or Dice, who ſhall endeavour to defraud her Majeſty by any 
e % Concealment, ſhall for every ſuch Offence forfeit the Sum of Twenty 
Piece. « Pounds? e tan ee, . 
_ for 53. By the 10 An. c. 19. par. 162. it is enacted, That no playing Cards 
— as- &* or Dice ſhall be ſold or expoſed to Sale, or uſed in any publick Gaming 
marked Cards Houſe, unleſs the Paper and Thread, incloſing or which ſhall have 
or Dice. 4 incloſed the ſame, ſhall have been reſpectively ſealed and ſtamped 
Page 626 «according to the Act in that Behalf made, and unleſs one of the Cards 
V of each Pack or Parcel of Cards ſhall be alſo marked or ſtamped on 
* the ſpotted or painted Side thereof, with ſuch Mark or Marks as the 
« Commiſſioners for managing the Stamp Duties ſhall direct or appoint ; 
« upon Pain that every Perſon or Perſons, who ſhall ſell or expoſe to 
Sale any Cards or Dice, which ſhall not have been ſo reſpectively ſealed 
* marked and ſtamped as is reſpectively required, ſhall forfeit for every 
| * Pack or Parcel of ſuch Cards and every one of ſuch Dice ſo fold or 
- ** expoſed to Sale the Sum of five Pounds.” ? ry 
Further $4. By the 6G. 1. c. 2 1. par. 55. it is enacted, That if any Perſon or 
38 for 4 Perſons ſhall ſell or expoſe to Sale any playing Cards, the ſame not 
8 « being at the Time of ſuch ſelling or expoſing to Sale actually ſtamped 
Cards. e on the ſpotted or painted Side, and alſo incloſed in Paper and Thread 
s“ ſealed and ſtamped, as by the Act of the tenth Year of her late Ma- 
« jeſty is directed, then every Perſon ſo offending ſhall for every ſuch 
| * Offence forfeit the Sum of ten Pounds with full Coſts of Suit.“ 
Penalty for 55. By the 29 C. 2. c. 13. par. 10. it is enacted, That if any Maker 
—_ malte < of playing Cards or any other Perſon ſhall ſell or diſpoſe of any Cards, 
pave 047 ga 4 commonly called Waſte Cards, unleſs he or ſhe ſhall before ſuch Sale 
the back mark the back or plain Side of every painted or pictured Card in 
Side. * ſuch Manner as to render the ſame unfit to be uſed in Play, every 
SS « Perſon ſo offending ſhall for every ſuch Offence forfeit the Sum of 
« twenty Pounds. 5 | 
Penalty for 66. By par. 6. it is enacted, * That if any Perſon or Perſons ſhall uſe, or 
Cardomarked « permit to be uſed, in any publick Gaming Houſe any playing Cards 
for Exporta- . diſtinguiſhed as Cards for Exportation, every Perſon ſo offending ſhall 
tion to be uſed « for every Pack of Cards fo uſed, or permitted to be uſed, forfeit the 


in a publick . Sum of twenty Pounds.” 
Gaming- if” hh | 1 | 

N 57. By the 10 An. c. 19. par. 168. it is, to prevent evading the Payment 

marked to of the Duties on Dice by new Inventions of any Thing uſed or to be 

denote any uſed in Play inſtead of Dice, enacted, That all Pieces of Ivory, Bone 

Chance to be 4 or other Matter, made or uſed for any Game or Play, with any Let- 

deemed Dice, 44 ters, Figures, Spots or other Marks thereupon, to denote any Chance 

; or Chances, are and ſhall be deemed and adjudged to be Dice, and 
be charged accordingly with the full Duties on Dice; and if _ 
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& ſhall be more than ſix Chances ſignified on any one of {ſuch Pieces of 
«* Ivory, Bone or other Matter, then ſuch one Piece ſhall be charged 
« with the full Duty of five Shillings payable for a Pair of Dice, and 
<« if there ſhall be more than the Number of Chances uſually in a Pair 
* of Dice, then ſuch one Piece ſhall be further charged with a forthe? 
* Duty proportionate to the Number of Chances exceeding thoſe of 
& one Pair of Dice.“ * 758. i ng 1 * 
38. By the 6 G. 1. e. 21. par. 55. after reciting, that a Practice hath of Penalty for 
late prevailed, for Perſons to cut out and tear off the Mark or Stamp upon uſing the ſams 
the ſpotted or painted Side of playing Cards, after ſuch Cards have been Label or 
ſold, uſed or played with, and by paſting on or affixing the ſame Stamp 9 = 
and Mark on other Cards do frequently make one Mark or Stamp ſerve cond Time, 
for two or three ſeveral Packs of Cards; and that the Seal and Stamp or for new 
upon the outſide Papers incloſing each Pack of Cards are frequently made marking Dice. 
Uſe of again, after they have been ſold and diſpoſed of, to incloſe other 
Packs of playing Cards, by which fraudulent Practices his Majeſty's 
Revenue is leſſened and diminiſhed, it is enacted, That if any Perſon 
& or Perſons ſhall fraudulently cut, tear or get off any Mark or Stamp, 
in reſpect whereof or whereby any Duties are denoted to be paid or 
e payable to his Majeſty on playing Cards, or ſhall file, ſquare or new 
« ſpot any Dice which have been fold or played with, or ſhall fraudu- 
« * lently incloſe any Parcel or Pack of playing Cards in any outſide * Page 627 
ce Paper ſealed and ſtamped as aforeſaid, then every Perſon ſo offending ': | 
s ſhall for every ſuch Offence forfeit the Sum of Ten Pounds with full 
« Coſts of Suit.“ ; Þ N Pe DS 9 i 

59. By the 29 G. 2. c. 13. par. 8. after reciting, that a fraudulent Prac- Penalty for 
tice hath prevailed of ſelling and buying Covers and Labels, which have ſelling or buy- 
been before made Uſe of to denote the Duty payable upon Cards; it is ws og 
enacted, That if any Perſon ſhall ſell or buy any ſuch Cover or Label, — * 
jn order to be made Uſe of for the incloſing any Pack or Parcel of 1 87 
Cards, every Perſon fo offending ſhall for every ſuch Offence forfeit 
c“ the Sum of Twenty Pounds.” OPT 0 1 | 

60. But by par. 9. it is enacted, · That if either the Buyer or Seller of But either 
<« any ſuch Cover or Label ſhall inform againſt the other Party, concerned Buyer or Sel- 
e in buying or ſelling ſuch Cover or Label, the Party ſo informing = Lee 
| «& ſhall be admitted to give Evidence againſt the Party informed neresf. 8e 
« againſt, and ſhall be indemnified againſt che Penalties by him or her 
& incurred.“ | e red Lt 

61. By the 10 Ann. c. 19. par. 169. it is enafted, © That it ſhall and Penalty for 
% may be lawful for any Officer or Officers, thereunto appointed by the hindering an 


« Commiſſioners for managing the Stamp Duties, to enter into any Four 


Lag 
* 


« Houſe or Place where Cards or Dice are or ſhall be made or expoſed Card Maker's 


„ to Sale, or ſuſpected to be privately made, or into any publick Houſe or pub- 
« Gaming-Houſe, Room or Place, and there to ſearch and ſee what lick Gamings 
„ Quantities of Cards or Dice ſhall be making and whether the Cards outs. 

« or Dice ſo fold or expoſed to Sale, or ſo uſed in Play be duly ſealed, 

« marked and ſtamped, according to the true Meaning of this Act and 

« of the Act made in the ninth Year of her Majeſty's Reign; and if 


4 the Owner or Occupier of any Houſe or Place, where Cards or Dice 


« are or ſhall be made, fold or expoſed to Sale, or of any ſuch publick 
« Gaming-Houſe, ſhall at any Time refuſe Entrance or Liberty of 
« Search to ſuch Officer or Officers, ſuch Owner or Occupier ſhall for 
c every ſuch Refuſal forfeit the Sum of Ten Pounds with full Coſts of 
« Suit. | | . 2 | 
62. By the 6 G. 1. c. 21. par. 59. it is enafted, © That in caſe the Com- Cards or Dice 
« miſſioners for _—_— the Stamp Duties ſhall be informed or have madefin unen- 


« Cauſe to ſuſpect, that any Perſon or Perſons do make any playing only roof 
| £26k | Cards | f 
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Stamps. 


« Cards or Dice in any Houſe ot Phce in Great Britain, without ſend. 
« ing or giving Notice thereof in Writing to the ſaid Commiſſioners at 
« their head Office, and Affidavit being made thereof by the Perſon or 
4 Perſons fo informing or giving Notice, before one or more Juſtice or 
& . Juſtices. of the Peace for the County or Place where ſuch Cards or 
*« Dice ſhall be making or made, declaring the Grounds of his or their 
«© Knowledge or Suſpicion, that then and in ſuch Caſe it ſhall and may 
« be lawful, for any Officer or Officers acting under the Commiſſioners 
« for managing the Stamp Duties, in the Day Time, and in the Preſence 
ce of a Conſtable or other Officer of the Peace who is hereby required 
64 to be aſliſting therein, by Warrant from ſuch Juſtice or Juſtices of the 


* Peace to be directed to ſuch Officer or Officers, which Warrant the 


« ſaid Juſtice or Juſtices of the Peace are hereby required to grant, 
« to break open the Door or any Part of ſuch Houſe or Place, 
„ where any ſuch Cards or Dice are ſo ſuſpected to be made or 
« making, and to enter into fuch Houſe or Place, and to ſeize 
« all ſuch Cards, Dice, Tools or Materials with which they are mage 


or making, that ſhall be then and there found, and to detain and 


Page 62 8 


The Powers 
and Penalties 
of former 
Acts extended 
to the New 
Duties on 
Cards and 
Dice. 


A new Stamp 


« keep the ſame in ſuch Houfe or Place as the ſaid Commiſſioners 
4 ſhall direct or appoint z and in caſe the ſame ſhall not within five Days 
<& after ſuch Seizure be claimed and replevied by the true and lawful 
« Owners thereof, then the ſaid Cards, Dice, Tools and other Mate- 
ce & rials ſhall be forfeited, and ſhall and may be fold by the Direction of 
& the ſaid Commiſſioners ;z one Moiety of the Produce thereof, all ne- 
* ceſlary Charges being firſt deducted out of the Whole, to be paid to 
« the Uſe of his Majeſty his Heirs or Succeſſors, and the other to the 
« Party or Parties who ſhall diſcover the ſame.” | | | 
63. By the 29 G. 2. c. 13. par. 4. it is enacted, © That all Powers, Pro 
« viſions, Penalties and Forteitures, and all other Matters and Things, 
« preſcribed or appointed in any Act or Acts of Parliament relating tio 
ee the like Duties and not hereby altered, ſhall be of full Force and Ef- 
& fe, with relation to the additional Duties hereby charged on Cards 


and Dice, and ſhall be applied and put in Execution for raiſing, le- 


« vying, collecting and ſecuring the additional Duties hereby charged, 
ce according to the true Intent and Meaning of this Act, as fully as if 
e the ſame Powers, Proviſions, Penalties and Forfeitures had ſeverally 
e and reſpectively been hereby enacted with relation to the additional 
« Duties hereby charged on Cards and Dice.” 


64. By the 5 G. 3. c. 46. par. 9. after reciting, that great Frauds are 


to be prepared committed in the Duties on Playing Cards, it is enacted, That every 


for the Ace 
of Spades. 


« Maker of Playing Cards in Great Britain ſhall ſend to the Commiſ- 
« ſioners of the Stamp Duties or their Officers a ſufficient Quantity of 
« Paper, in order to have as many Aces of Spades marked thereon as 
e ſuch Maker ſhall deſire, and no Pack of Cards ſhall be uſed in Playing 
&« or exported without one of ſuch Aces; and the Commiſſioners ſhall 
<« cauſe a new Stamp to be prepared, with ſuch Device as they ſhall think 


e proper, to denote the ſaid Ace of Spades, ſo as in ſuch Device there be 


« ſome diſtinguiſhing Mark between Cards made for home and Cards for 


foreign Conſumption ; and the Commiſſioners may from Time to 


« Time alter ſuch Device as they ſhall think proper.“ 

65. By par. 10. it is enacted, © That every Maker of Cards ſhall ſend 
„ to the Commiſſioners of the Stamp Duties, or their Officers, Jews or 
« Wrappers made for incloſing Cards for Uſe in Great Britain, with his 
Name and any other Particular or Thing printed thereon, as the Com- 
« miſſioners ſhall direct, in order that the ſame may be ſtamped and de- 
e livered again to ſuch Maker as Occaſion may require; and the Com- 


3 | miſſioners 
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Stamps. 
* miſſioners ſhall denote one of the Sixpenny Duties charged on playing 
Cards on every ſuch Jew or Wrapper.” : by 
66. By par. 13. it is enacted, © That if any Maker of Cards ſhall in 
making up any Pack of Cards uſe any Ace of Spades, Jew or Wrap- 
„ per, that has been uſed before, he ſhall for every ſuch Offence forfeit 
e Twenty Pounds,” | „ 
67. And by par. 14. it is enacted, That if any Perſon ſhall buy or 
é ſell any ſuch Ace of Spades, Jew or Wrapper, in order to be made Uſe 


<« of for 1ncloſing any Pack or Parcel of Cards, he ſhall for every ſuch 
_ «© Offence forfeit Twenty Pounds.” 


57. In ſome other Caſes, 


68. By the 10 Ann. c. 19. par. 176. after reciting, that great Loſs hath Penalty for 
happened of the Duties upon ſtamped Vellum, Parchment and Paper from marrying a 
clandeſtine Marriages, it is enatted, j* That every Perſon in Holy Orders, ergy rpc 
% who ſhall marry any Perſon in any Church or Chapel, or in any other 3 ee 
« Place, without Publication of the Banns of Matrimony between the re- or a Licence. 
« ſpective Parties, or without Licence firſt had and obtained from the | 
28 py Ordinary for the ſaid Marriage, ſhall for every, ſuch Offence 

e forfeit the Sum of One hundred Pounds; and if ſuch Offender ſhall be 

« u Priſoner,in any Gaol other than a County Gaol at the Time of ſuch * Page 629 
* Offence committed, and ſhall be duly convicted of ſuch Offence, then | 
« upon Oath made of ſuch Impriſonment before any Judge of one of 
ber Majeſty's Courts of Record at Weftminfler, and upon producing 
« a Copy of the Record of ſuch Conviction to be likewiſe proved upon 
<© Oath before the ſaid Judge, which Oath the ſaid Judge is hereby 
* impowered to adminiſter, the ſaid Judge is hereby required to grant 
& his Warrant to the Keeper of the Gaol where ſuch Offender is a Pri- 

* ſoner, which Warrant ſuch Keeper is hereby required to obey, to re- 
«* move ſuch Offender to the Gaol of that · County where ſuch Offender 
64 is a Priſoner, there to remain charged in Execution with the Penalty 
4 inflicted by this Act, and with all and every the Cauſes of his former 
« Impriſonment ; and if 1 ow of any-Prifbn ſhall be privy to, or 
* knowingly permit, any Marriage to be ſolefnnized in his ſaid Priſon, 
ic before the Publication of ſuch Banns or Licence obtained, de ſhall for 
<« every ſuch Offence forfeit the Sum of one hundred Pounds.” 

69. By the 6G. 1. c. 21. par. 56. after reciting, that a Practice hath Penalty for 
obtained, to take the uſual Recognizances from Perſons for whom Ale not making 
Licences are ittended{ for ſelling Ale or other exciſeable Liquors, and to dut Licences 
take a Liſt of their Names and the Fees for ſuch Licences, but to omit © 2 
to make out the ſame, in order to avoid the Payment of the Stamp Duties, 
given thereon by an Act made in the ninth Year of the Reign of her late 
Majeſty, it it is enacted, That all Mayors, Town Clerks and other 
% Perſons, who. ſhall take any ſuch Recognizances, ſhall be obliged to 
e make out Ale Licences duly ſtamped before ſuch Recognizances be 
taken, under the Penalty of ten Pounds for every ſuch,Offence.” | 

70. By the 11 G. 1. c. 30. par. 44. After reciting, that ſeveral Perſons Penalty for 
have endeavoured to evade the Payment of the Stamp Duties on Policies not making 
of Inſurance, by giving Promiſſory Notes inſtead of Policies for the in- OY 1 ol 
ſurivg of Goods, Ships or Merchandizes at Sea, to the great Detriment bin ihres 
and Loſs of his Majeſty's Revenue, it is enacted, That when any Days. 

« Veſſel, Goods or Merchandize ſhall be inſured, +a Policy duly ſtamped 
_ «ſhall be iſſued or at leaſt made out within the Space of three Days at 

« furtheſt, and the Inſurer or Inſurers, neglecting to make out ſuch Po- 

c licy within the Time aforeſaid, ſhall forfeit the Sum of one hundred 
Vor. IV. 81 Pounds 
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« Pounds for every ſuch » Ofc and all | Promiſſory Notes for Inſu- 
e at Sea or going to Sea are 
10 declared void, El nothing ſhall be e n 0p the 


. which ſhall not have been uſed for any other Purpoſe, or in any other 


% Manner whatſoever, nor any Money or other Conſideration paid or 
given to the Attorney, Sollicitor or other Perſon, employed to tranſ- 


* 
* 


act the Buſineſs intended to have been carried inta Execution by ſuch 


«* Writing, or lagtoſſment, or ta the Writer or Ingroſſer of thereof, 
e for the Duty o Duties marked, ſtamped or impreſſed thereon, to 
e bring or ſend ſuch ſtamped Paper, Vellum, or Parchment, unto the 
= lag Commiſſioners of the ſtamp Duties at their head Office in London 
« or Weſtminſter ; and uppn Oath made to the Satisfaction of the ſaid 
” 4 which Oath the ſaid Commiſſioners, or any three or 
or more of them, are hereby authorized to adminiſter, that ſuch 
40 ſtamped Vellum, Parchment, or Paper, ſo written or ingroſſed upon, 


* of ſpoiled, obliterated, or by any other Means rendered unfit for the 


« Purpoſe intended, hath not been. executed by any Party or Parties, or 
« uſed for any Other. Purpoſe, or. in any, other Manner whatſoever ; 
ce and that no Money, or other Conſideration hath, been paid or given 


« for the Duty or Duties, marked, ſtamped, or impreſſed thereupon, 


80 fave. and except the Money firſt paid for ſuch Duty or Duties to the ſaid 
6 Commiſſioners or the Receiver General of the ſtamp Duties, or other 
* proper Officer appointed to collect and receive the ſame, the. ſaid 

PT omen are hereby required to ſtamp and mark, or cauſe to be 
« ſtamped and marked, for the ſeveral Perſons, who. ſhall ſo bring and 
0 deliver any Quantity of ſtamped; Vellum, Patchment, or Paper, fo 
« written or ingroſſed upon, ſpotted, obliterated, or by any other Means 
6 rendered unfit for Uſe or Service, the like. Quantity of Vellum, 
6 Parchment or Paper, ſo written, or ingroſſed u __ ſpoiled, ob- 
« licerated, or, by any other. Means, rendered, unfit. for Uſe or Service, 
without demanding or taking, directix or indurchiy, for the ſame 
* any Sum of Money or other Conligeration whatſoexer.” 

72. By the 5 C. 3. c. 35. Par. 5+ it is enafted, That all Powers, Re- 
ee -gulations, Proving, Articles, Clapſes, Penaltics, Forfeitures, Diſ- 
60 tribution of Penalties. and Forfeitures, and all other Matters and Things 
« preſcribed, jalGied and. appointed, by any farmen Act or-Acts of 
2 enn relating, to the Duties on Vellum, Harchment and Paper, 


« not hereby, altered, hall Nude full: Force and: Effet, with Relation 
0 to the additiopgl ſtamp Duties hereby, impoſed z and ſhall be ap- 


« plied and bes in, Execution, for the. managing and raiſing, levying, 
0 collectipg, f. e gꝛotelerving, and S and accounting for 


5 de the f ME, as. Fe TY -all. Iatents and Purpoſes, as if ſuch Powers, 


5 G. 3. e. 46. 
5 G. 3. c. 47. 
7G. 3. c. 44. 
16 G. 3. c. 34. 


cc Reg * ations, 5 ons, Articles, « Glavles, Penalges, Forſeitures, 
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ODtkenders againſt the Statutes imponnng 
Stamp Dutles. 


1. Y the 10 An. c. 19. par 172. it 18 enacted, * That it ſhall and may Two Juli 
&« be lawful for any two or more Juſtices of the Peace, reſiding of the Pers 
4 near to the Place where any pecuniary Forfeiture not exceeding twenty my dete. 

« Pounds, upon this or any of the Acts of Parliament touching any the | ag wal 
« Duties under the Management or Care of the Commiſſioners for ma- the Penalty 
« naging the Stamp Duties, ſhall be incurred, or any Offence againſt. any does not ex- 
« of the ſame Acts ſhall be committed, in any wiſe relating to the ſame ceed twenty 
Duties of of any of them, by which any Sum of Money only may be Pound. 
<« forfeited, to hear and determine the ſame ; which ſaid Juſtices of the 
« Peace ate hereby authorized and required, upon any Information ex- 

% hibited, or Complaint made in that Behalf, within one Year after Page 630 
« Seizure made or ſuch Offence committed, to fummon the Party ac- 
« cuſed and alſo the Witneſſes on either Side, AT 1 upon his Appear- 

« ance or Contempt the Party accuſed ſhall be co victed of the Offence 
« alledged againſt him, to award and iſſue, out Warrants under their 
« Hands and'Seals, for levying any pecuniary Penalties ſo adjudged on 
« the Goods of the Offender, and to cauſe Sale to be made thereof in 
<« cafe chey fhalf not be tedeemed in fix Days, rendering to the Party the 

« Overplus if any; and if any. Party ſhall find himſelf aggrieved or re- 
main unſatisfied with the Judgment of the ſaid Juſtices, then he, ſhe . 
« or they ſhall or may by Virtue of this Act complain gr appeal to the 
« Juſtices of the Peace, at the next General Quarter-Seffions for that 
« County, Riding or Place, who are hereby impowered to. ſummon and 

« examine Wirnefles upon Oath, and 5 to hear and determine the 


«* ſame, and in Caſe of Conviction to iſfue Warrants for levying the 
« Penalties as aforeſaid ? | . 


By par. 173. it is provided, That it ſhall and may be lawful to and The Juſtices 
40 for the ſaid reſpective Juſtices, where they. ſhall ſee Cauſe, to mitigate may mitigate 
< or lefſen any ſuch Penalties as they in their Diſcrecions ſhall think fit, 0 Penalty. 
« the! reaſonable Coſts aud Charges of the Officers and Informers, as + 
« well in" making. rhe Diſcovery as in the Proſecution of the ſame,. being 
«- always-allowed over and above ſuch Micigation, and ſo as ſuch Miti- 
e gatlon dò not reduce the Penalties to lels 08 double the Duties 
cover and above ſuch Coſts and Charges; any Thing, contained in this 
„Alt or“ any other AQ of Parliament to the, contrary notwith- 
«ſtanding: 0 as . 3 15 „ T ĩͤ fo Ne 
tai B mar” 17 4. it is provided, „That 90 Writ or Writs of Certiorari The Proceed · 
alf operſede' Execution, or geladener, upon any Order or fte tbe 
«Orders made by td Jaftices aforelaid in Purlyance, pf this Ad, but he moe 
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Stamps. 
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(F) Df the cozpozal Puniſhments, to which 
Perlons guilty of Offences againſt the Sta- 
tutes impoſing Stamp Duties art ltable. 


Hawkers of 1, Y the 16 G. 2. c. 26. par. 5, after reciting, that great Numbers 
an unſtamped of News Papers, Pamphlets and other Papers ſubje& and liable to 
8 the Stamp Duties, and which are not ſtamped according to Law, are daily 
--- Wh m ſold, hawked, carried about, uttered an expoſed to Sale by divers ob- 
ſcure Perſons, who have no known or ſettled Habitation, to the great 

Loſs of the fair Trader and the Prejudice of his Majeſty's Revenue; 

and that ſeveral Doubts and Difficulties have ariſen relating to the Exe- 

cution of the Laws formerly made, and now in Being, for preventing of 

ſuch Practices and puniſhing the Offenders, it is enacted, That in cafe 

4 any Perſon or Perſons ſhall ſell, hawk, carry about, utter or expoſe to 

« Sale, any News Paper, or any Book, Pamphlet or Paper, deemed or 

 & conſtrued to be a News Paper within the Intention and Meaning of 

et any of the Acts of Parliament relating to the Stamp Duties now in 

* Forte, not being ſtamped or marked as in the ſaid Acts are directed 

<* or appointed, it ſhall and may be lawful for any Juſtice of the Peace, 

© to commit every ſuch Offender, being thereof convicted before him 

« by their own Confeſſion, or by the Oath of one or more credible 

« Witneſs or Witneſſes, to the Houſe of Correction for any Time not 

* Page 6g1 © *cxceeding three Months, and it ſhall and may be lawful for any Per- 
; « ſon, to ſeize, apprehend and carry before a aa of the Peace of the 
« County, City, Riding, Diviſion or Place where ſuch Offence ſhall be 

“ committed any ſuch Perſon ſo offending, as. aforementioned; and 

<« every Perſon, ſo ſeizing or apprehending ſuch Offender and carrying 

him or her before ſuch Juſtice, of the Peace as aforeſaid, ſhall upon 

c Conviction of every ſuch Offender, and producing a Certificate of ſuch 

c Conviction under the Hand of ſuch Juſtice, which: Certificate ſuch 

&« Tuſtice is hereby required to give without Fe ee or Reward to be taken 

= 4 for the ſame, be intitled to the Reward of twenty Shillings, to be paid 


| by the Receiver-General of his Majeſty's Stamp Duties. 
Hawken of 2. By the 30G. 2. c. 19. par. 26. it is, for preventing the Diminution of 
an unſtamped the Revenue irre from the Duties payable on Almanacks, by ſubject- 


Almanack to ing the Venders of unſtampediAlmanacks to F as by an 
138 AR paſſed in the fixteenth Year of his Majeſty's ene 
— Veulen of unſtamped News Papers, enacted, © That if any Perſon 


= 


| E..ſhall ſel], utter or expoſe to Sale any Almanack, liable to any Duty by 
this or any former A impoſed, ſuch Almanack not being ſtamped or 
« marked as by this or any former AQ is directed, every Perſon ſo 
* e offending ſhall for every ſuch Offence be liable to the ſame Puniſh- 
ment, as is inflicted on auy Hawker of unſtamped News Papers by 
the ſaid Act made in the ſixteenth Year of the Reign of his preſent 
„ ae Majeſty 3 and every Juſt of the Peace ſhall have-the like. Power 
4 f CohVidt füch- Offender, as by the ſaid Act is granted with Relation 
| « to the Conviction of Offenders againſt the ſaid Act; and every Per- 
% ſon who ſhall apprehend ſuch Offender ſhall be intitled to the like Re- 
« ward, as by the ſaid Act is granted for the Apprehenſion of Offend- 
« ers againſt the ſaid AQ.” 
23. By the 12 G. 3. c. 48. it is enacted, That if any Perſon ſhall 
« yrite or engroſs, or cauſe to be written or engroſſed, either the Whole 
« or any Part of any Writ, Mandate, Bond, Affidavit, or other Writ- 


5 ing, 
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Stamps. 
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jng, Matter or Thing whatſoever, in reſpect whereof any Duty is or 
'4 ſhall be payable by any Act or Acts made, or to be made in that Be- 
* half, on the Whole, or any Part of any Piece of Vellum; Parchment, 
c or Paper, whereon there ſhall have been before written any other Writ, 
« Bond, Mandate, Affidavit, or other Matter or Thing, in reſpect 
| ©. whereof any Duty was or ſhall be payable as aforeſaid, before ſuch 

„ Vellum, Parchment or Paper ſhall have been again marked or ſtamped, 
« according to the ſaid Acts; or ſhall fraudulently eraſe or ſcrape out, 
c or cauſe to be eraſed or ſcraped out, the Name or Names of any 
* Perſon or. Perſons, or any Sum, Date, or other Thing, written in ſuch 
« Writ, Mandate, Affidavit, Bond, or other Writing, Matter or Thing 
& as aforeſaid; or fraudulently cur, tear, or get off any Mark or Stamp, 
<« in reſpect whereof, or whereby any Duties are or ſhall be payable, or 
© denoted to be paid or payable as aforeſaid, from any Piece of Vellum, 

« Parchment, Paper, playing Cards, outſide Paper of any Parcel or 
« Pack of playing Cards, or any Part thereof, with Intent to uſe ſuch 
« Stamp or Mark for any other Writing, Matter or Thing, in reſpect 
« whereof any ſuch Duty is or ſhall be payable, or denoted to be paid 
or payable as aforeſaid, then, in every ſuch Caſe, every Perſon offend- 
< ing in any of the Particulars before-mentioned, and every Perſon, 
* knowingly and wilfully aiding, abetting, or aſſiſting any Perſon or Per- 

« ſons to commit any ſuch Offence or Offences as aforeſaid, ſhall be 
« deemed and conſtrued to be guilty of Felony, and being thereof con- 
s victed by due Courſe of Law, ſhall be tranſported to one of his Majeſty's 
« Plantations beyond the Seas, for a Term not exceeding ſeven Years: 
% And if any ſuch Perſon or Perſons ſo convicted or tranſported ſhall 
« voluntarily eſcape or break Priſon, or return from Tranſportation be- 
* fore the Expiration of the Time, for which he, ſhe, or they ſhall be 
« ſo tranſported as aforeſaid, ſuch Perſon or Perſons being thereof law- 
« fully convicted, ſhall ſuffer Death as a Felon without Benefit of 
* Clergy, and ſhall be tried for ſuch Felony in the County where he, 
<« ſhe, or they ſhall be apprehended.” + ED 

4. By the 5 W. & M. c. 21. par. 11. it is enacted, That if any Per- The Perſon 
« ſon or Perſons whatſoever ſhall at any Time or Times hereafter guilty of 


« counterfeit or forge any Stamp or Mark, to reſemble any Stamp or counterfeiting 


Mark which ſhall be provided or made in purſuance of this Act; or o fal, = 

&« ſhall counterfeit. or reſemble the Impreſſion of the ſame upon any per e 

„ Vellum, Parchment or Paper, thereby to defraud their Majeſties their with a coun- 
« Heirs or Succeſſors of any the Duties hereby granted; or ſhall utter, terfeit Stamp, 
« vend or ſell any Vellum, Parchment or Paper with ſuch counterfeit ** ſuffer 

« Mark or Impreſſion thereupon, knowing ſuch Mark or Impreſſion to 

< be counterfeited, then every ſuch Perſon fo offending, being thereof 

* convicted in due Form of Law, ſhall be judged a Felon, and ſhall 

<« ſuffer Death as in Caſes of Felony without the Benefit of Clergy.” | 


5. There is a Clauſe to the ſame Effect in the Statute impoſing 9 & 10 W. z. 


Stamp Duties paſſed in the ninth and tenth Years of the Reign of William c. 25. f. 59. 


the Third, and in that paſſed in the eighth Year of the Reign of Queen ; 5 c. 9. 
Anne. „% WS ecrb 2 | | 2 HIKE 
6. In the 9 An. c. 23. par. 34. there is a Clauſe to the ſame Effect The Perſon 
with the following Addition, © That if any Perſon whatſoever ſhall pri- fraudulently 
vately and fraudulently uſe any Stamp, provided or uſed or to be pro- e 
« yided or uſed in purſuance of this or any former Act or Acts of Par- Peach. 
« liament relating to the Duties upon ſtamped Vellum, Parchment and 
« Paper, ſo as thereby to defraud her Majeſty, her Heirs or Succeſſors, 
* of any Duty payable by this or any ſuch former Act or Acts of Par- 
_ « lament ; then every ſuch Perſon ſo offending, and being thereof con- 
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Stamps. 


« victed in due Form of Law, ſhall be adjudged a Felon, and ſuffer 
5 « Death as in Caſes of Felony witout Benefit of Clergy.” | | 
10 A. e. 19. 7. In two ſubſequent Statutes impoſing Stamp Duties there is a Clauſe 
416 to the ſame Effect. Np | | 
10 A. c. 26, n ; | | . . 
2. N ; 193 5 5 : 
Page 632 * .7, By the 6 G. 1. c. 2 1. par, 60. for aſcertaining a Doubt which hath 
The Perſoa ariſen, whether a Perſon who cauſeth or procureth a Mark or Stamp, 
procuring a to reſemble any Mark or Stamp to de provided or uſed for any of the 
counterfeit Duties under the Management of the Commiſſioners for managing his 
Stamp to be Majeſty's Stamp Duties, to be counterfeited or forged, ought to be ad- 
uſed co ſuſter judged a Felon by Virtue of the Acts of Parliament relating to the ſaid 
Death, dg Y Ir | ES 
Duties or any of them, it is enacted, That any Perſon, cauſing or pro- 
& curing to be forged or counterfeited any Stamp or Mark; to reſemble 
te any Stamp or Mark provided made or uſed, or to be provided made 
or uſed, in purſuance of any Act or Acts of Parliament relating to the 
«+ ſaid Duties or any of them, or cauſing or procuring any Vellum, 
Parchment, Paper, Cards or Dice, to be marked ot ſtamped with ſuch 
*« counterfeit Mark or Stamp, ſhall and ought to be adjudged to have 
« actually done and committed the ſame himſelf, and to be a Felon, and 
eto ſuffer Death as in Caſes of Felony without Benefit of Clergy.” 
Theforegoing - -&; Las foregoing Clauſes are by the 30 G. 2. c. 19. par. 27. reduced 
Clauſes ex- into one Clauſe, which is extended to the Stamps directed to be uſed by 
tended to that or any former Statute; it being thereby enacted, That if any 
Stamps diret- “ Perſon ſhall counterfeit or forge, or procure to be counterfeited ot 
wn edu . « forged, any Seal, Stamp or Mark, to'reſemble any Seal, Stamp or Mark 
, 182 « directed or allowed to be uſed by this or any other Act of Parliament, 
« for the Purpoſe of denoting the Duties by this or any other Act of 
Parliament granted, or ſhall counterfeit or reſemble the Impreſſion of 
<« the ſame, with an Intent to defraud his Majeſty his Heirs and Suc- 
« ceflors of any of the. ſaid Duties; or ſhall utter vend or ſell any 
« Vellum, Parchment or Paper liable to any Stamp Duty with ſuch 
* counterfeit Stamp or Mark, knowing the ſame to be counterfeit ; or 
<« ſhall privately and fraudulently uſe any Seal, Stamp or Mark, direct- 
« ed or allowed to be uſed by this or any other Act of Parliament re- 
% lating. to the Stamp Duties, with Intent to defraud his Majeſty his 
< Heirs and Succeſſors of any of the ſaid Duties, every Perſon ſo of- 
« fending, and being thereof lawfully convicted, ſhall be adjudged a 
% Felon, and ſhall ſuffer Death as in Caſes of Felony without Benefit of 
« Clergy.” ITN 


5G. z. c. 35. 10. There is a Clauſe to the ſame Effect in divers ſybſequent Statutes, 
58.3. e. 46. by which Stamp Duties are impoſed. Boe then 
5 G. 3. c. 47. or 

7 G. 3. c. 44. | 

16G. 3.c.34. 


The Perſon 11. By the 16 G. 3. par. 15. it is enacted, That if any Perſon ſhall 
ſelling Cards 44 utter, vend or fell any Cards with a countetfeit Seal, Stamp or Mark, 
with a coun « knowing the ſame to be counterfeit, with Intent to defraud his Majeſty, 
| 2 « his Heirs or Succeſſors, every Perſon ſo offending, and being thereof 
Deach, « lawfully convicted, ſhall be adjudged a Felon, and ſhall ſuffer Death as 
« in Caſes of Felony without Benefit of Clergy,” © {2 
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| The Remainder of hon falls under " Title ſhall be conſidered in the | 


* Statute, 


3 Statute is a written Law. made by ths King 8 and the two 
Houſes of Parlia ment. | 
The Manner of pafling Bills i in Parlianient has been ſhewn 


under the Title Court of 3 


ann Order. 


51 Df ſome Things neceffars to the Qalivity * a Statute; 
(B) Df ſome Things incidental to a Statute. 


(C) From what Cime > Statute begins to nere Effet. - 


(F) Df a publick ot paivate Statute. 


(8) Of an affirmattve oꝛ negative Statute. 
(H) Whoſe Pꝛovinte it is to conſtrue a Statute. 


(1) Kulles to be obſerven in the Congrunlen of a Statuts? 
1. Words and Phraſes, the Meaning of which in a Statute | 


has been aſcertained, are when uſed in a CE. ns Sta- 
tute to be a e e in the ſame Senſe. 


2. In the Conſtruction of one Part of a Statute every other 
Part ought to be taken into Conſideration. 


3: If divers Statutes relate to the ſame Thing, TEN ought to 


be all taken into Conſideration in e any one of 
them. 


4. The common Law ought to be regarded in the Conſtrue- 
tion of a Statute. 


regarded in the Conſtruction of the Statute. 


6. In what Caſes, a Statute ought to have an equitable 
Conſtruction. 


be conſtrued liberally. 


8. A Remedial Statute ought to be conſtrued liberally, 


9. A Penal Statute ought to be conſtrued ſtrictly, 


een of a data 


(K) pow 


5. The Intention of the Makers of a Statute ought to be : 
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7. A Statute, which concerns the publick Good, ooght to 


10. Some other Rules, which ought to be obſeryed i in the 
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e Page 634 (%) How a Perſon guflty of Diſobedience to a Statute 


* 


(A) | Of ſome Things neceſſary to the Ualidity 


2 Toſt. 585. 


they ought to be ſummoned; becauſe they have by the Law and Cuſtom 


is a valid Statute. 
- - 4; If the Spiritual Lords, being preſent, refuſe to give their Aſſent to, 
or preteſt againſt the paſſing of a Bill, yet if the Bill do paſs it is a valid 


4 Inſt. 5 16. 
(a) 11 R. 2. 

„8. C. 4. 
(8) 11 . 
. . 


cleſiaſtical Benefices within this Realm, the Archbiſhops of Canterbury 
ſolemn Proteſtation in open Parliament, that they would in no wiſe aſſent 


at their Requeſt inrolled; yet both Bills were paſſed by the King, Lords 


2 Inſt. 588. 
1 Negative, ought to be abſolute, if the Biſnops annex any Condition to 


Rot. Parl. 


6 Hl. 6. n. 27. That no Man Huld contract or marry himſelf to any Queen of England 


2 Inſt. 587. 
Page 635 


75 


Temporal. 132 


. that bringeth a Summons or Sentence of Excommunication againſt any Perſon 


rr * 


may be puniſhen. : 
(L) Of pleading a Statute: 


1. A publick Statute, © - 
2. A private Statute... ... 
3. Some general Rules for pleading a Statute. 


4. Some Rules for pleading a Statute, which relate to par- 
ticular Parts of the Pleadings. | 


5. Of Miſrecital in Pleading a Statute. 
6. Of Surpluſage in Pleading a Statuts. 


4 *— ä ** — S 
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i * 


bf a Statute. 


1. FT has been ſaid, that a Parliament may be holden without ſummon- 
ing the Lords Spiritual thereto: But the better Opinion is, that 


of Parliament as good a Right to ſit in the Houſe of Lords as the Lords 


2. If the Spiritual Lords, after having been ſummoned, voluntarily 
abſent themſelves, the King, Lords Temporal and Commons may make 
a Statute without them. | _ 

3. This is conſtantly the Caſe, where a Bill is brought into Parliament 
for attainting a Perſon. The Lords Spiritual are forbid by the Canon 
Law to be preſent at the paſſing of ſuch Bill; yet if the Bill do paſs it 


Statute.. by 15 | „„ 8 

3. Two Bills being read in Parliament, one intituled, (a) A Confirm- 
ation of the Statute of Proviſors, and the Forfeiture of him that accepteth a 
Benefice againſt that Statute; the other intituled, (5) The Penalty of bim 


upon the Statute of Proviſers, and of a Prelate executing it, both which 
tended to reſtrain the Authority claimed by the Pope of diſpoſing of Ec- 


and York, in the Name of the whole Clergy of their Provinces, made a 
to any Law in Reſtraint of the Pope's Authority. This Proteſtation was 


Temporal and Commons, and are among the printed Statutes, 
6. As all Votes in Parliament, whether in the Affirmative or in the 


their Votes, their Votes are void, and the Statute is good without their 
Concurrence. © 


7. A Bill was brought into Parliament in the Time of Henry the Sixth, 


without the Special Licence and Aſſent of the King, on Pain of lofing all bis 
Goods and Lands, The Biſhops and Clergy aſſented thereto, as far forth 
2 4 


4 


e 


. 4 N 
— 


Statute. 


as the ſame fevtroeth not from the Law of God and the Church; and fo as 
the ſame importeth no deadly Sin, This was holden to be no Aſſent, and 


it was ſpecially entered, that the Statute was enacted by the King, Lords 
Temporal and Commons. | 


8. Notwithſtanding it be ſpecially entered in the Parliament Roll, 2 Inſt. 585, 


that a Statute was enacted by the King, Lords Temporal and Commons, 587. 
it is not to be inferred that the Prelates were not ſummoned to Parlia- 
ment: But it muſt be intended that they voluntarily abſented them- 
ſelves or refuſed to give their Aſſent to or proteſted againſt the paſſing 
2 a Bill; or gave ſuch Votes as were contra Legem et conſuetudinem par- 
iamenti. | | \ | 

g. Some ancient Statutes are penned in the Form of Charters, Ordi- Hawk. Pref. 
nances, Commands or Prohibitions from the King, without mentioning to the Stat. 
either Lords or Commons, and ſome others have only the general * Inſt, 98. 
Words, I is provided, or IN is ordained, without ſaying by whom: But 
as theſe have conſtantly been received as Statutes, the Preſumption is, 
that they were made by lawful Authority. | 


10. The Difference aceording to Lord Coke between a Statute and an 4 Inkl, 25. 
Ordinance is, that the latter has not had the Aﬀent of the King, Lords 
and Commons, but is made by only one or two of thoſe Powers. | 
11. Mr. Prynne, in his Remarks upon this Paſſage, ſays there is no Prynne's Ani. 
ſuch Difference, nor any Difference between a Statute and an Ordinatice, maduv. on 
To prove this, he produces more than a hundred printed Statutes, in de 7 
which the Words Act and Ordindhee are uſed indifferently or coupled arch Rediviv. 
together as ſynonymous Terms. He likewiſe cites a Claufe, contained 27 w 74. 
in all Writs for electing Knights, Citizens and Burgeſſes of Parliament, 
which runs thus, ad faciendum et conſentiendum hijs que de communi con- 
cilia Regni Naſtri contingerint ordinari; and infers, that ſome Acts of Par- 8 
liament have been called Ordinances from the Word ordinari in this 
Clauſe. | 
112. If a Statute be againſt common Right or Reaſon, or repugnant, 8 Rep. 118. 
or impoſſible to be performed, che Common Law ſhall controul it and Bonban's 
adjudge it to be void. | | * 
| oft, 527. 


0 | | | | | Finch 74. 
13. It has been holden that a Statute contrary to natural Equity, as 10 Hob. 87. 


make a Man Judge in his um Caufe, is void; for that Jura Nature ſunt 8 Rep. 118. 
immutabilia. N | | 

14. But it is faid in another Caſe where in this Caſe is cited, that the 11 Rep. 63. 
Judges will not hold à Statute to be void, unleſs it be clearly contrary to ffer's Caſe. 
natural Equity; for that they will ſtrain hard rather than hold a Statute Mod. 115. 
to be void. > | 

15. Before the Art of Printing was introduced into England all Statutes 2 Inſt. 526, 
were at the End of every Seſſion of Parliament tranſcribed on Parch- 644- 
ment, and ſent to the Sheriff of every County, and with them a Writ 4 Inſt. 26. 
from the King, commanding him to proclaim them throughout his Baili- 
wick. After he had proclaimed them, which was -uſually done in the 
County Court, the Tranſcripts were there depoſited, that any Perſon 
might read or take Coples of them. x 7 Os 

16. But a Statute was even at the Time when this laudable Practice 4 Inſt. 26; 
prevailed equally binding, although it had not been, ſo:proclaimed. 2 Inſt. 5 26. 

17. It has been holden, that the Title of a Statute is no Part of the 3 Rep. 33. 

Statute: Becauſe this is uſually framed by the Clerk of that Houſe. in Feulter's Caſe 


which the Bill firſt paſſes; and is ſeldom read more than once. 14. Kt. 
—— | —_ 77. 3 
18. The Cuſtom of ptexing Titles to Statutes did not begin till about Ld. Raym. 77. 
the eleventh Year of the Reign of Henry the Seventh. | 3 v. 
Vor. IV. 8 L dy | 2 


The Hard. 324. 
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Statute, 


nd 


o Pros 636 19. The-Preamble of a Statute does uſually contain the Motives and 
6 Mod. 62. Inducements to the making of it: But it has been holden, that it is no 
Millsv, Part of the Statute. 0 


Wilkins, 
8 Mod. 144. 3 
(5) Of ſome Things incidental to a Statute. - 
FE I TY: HEREVER the Proviſion of a Statute is general, every Thing 
2 laſt. 222, which is neceſſary to make ſuch Proviſion effectual is ſupplied: 


by the Common Law. 
1 Hawk 305. 2+ If an Offence be made Felony by a Statute, ſuch Statute does by 
3 Inſt. 47,49, neceſſary Conſequence ſubje& the Offender to the like Attainder and For- 


50. fieiture, and does require the like Conſtruction, as to thoſe who ſhall be 


accounted Acceſſaries before or after the Fact and to all other Intents and 
Purpoſes, as a Felony at the Common Law does. © | 

1 H. H. P. C. 3. Miſpriſion of Felony is as well incidental to a Felony created by a 
652. Statute as to one at the Common Law. „ | | 
12 Rep. 130, 4+ Wherever a Power is given by a Statute, every Thing neceſſary to 
131. the making of it effectual is given by Implication : For the Maxim is, 
2 Inſt. 306. Quando lex aliquid concedit, concedere videtur et id per quod devenitur ad 

| mr 3 

Bro. Waſte, 5. If an Action of Waſte ſhould now be given by a Statute againſt 


pl. . Tenant in Tail after Poſſibility of Iſſue extin&, treble Damages would 


although not mentioned be recoverable: For ſuch Damages are recover- 
able under a former Statute, by which an Action of Waſte is given; and 
wherever an old Action is given in a new Caſe, all that before apper- 
tained to the Action is likewiſe given. e Fo 


*** — —— 


f (C) Prom what Time a Statute begins to 
7 have Effect. 


A VERY Statute begins to have Effect, unleſs ſome other Time be 
- 4 ww appointed, from the firſt Day of that Seſſion of Parliament in 
Hawes Caſe. which it is made. — 1 wb 

Bro, Relat. | 


pl. 35. Bro. Parl. pl. 86. 4 Inſt. 25, 27. Hob. 309. Sid. 310. 


2. But where a particular Time for the Senn of a Statute 
is appointed, it only begins to have Effect from that Time. 


Rex v. Gale. | 
Plow. 79. Bro. Parl. pl. 86, Hob. 222. 


1 Jo. 22. 3. If two Statutes relative to the ſame Subject are made in the ſame 
Standen v. Seffion of Parliament, and no Time is fixed for the Commencement of 
e aghd either, neither ſhall have Priority : For both have relation to the ſame 
f CS Day and Inſtant of Time; and they ſhall, although contained in two 
Chapters, be conſtrued as if they had been only one Statute. 

4. It is in the rom true, that no Statute is to have a Retroſpect be- 
vyond the Time of its Commencement; for the Rule and Law of Parlia- 

ment is, that Nova conſtitutio futuris formam debet imponere non præteritis. 


; A Treaty 


CY 


Statute, 


— 9 


it 


— 


25. A Treaty of Marriage being on Foot between the Plaintiff and a * Page 63) 
erſon whom he afterwards married, and had 20007. with as a Portion, 2 Mod. 316. 
Shooter, who was of kin to the Plaintiff, promiſed to give im as much Gilmore v. 
or to leave him as much by his Will. This Promiſe: was made before 74 Hrecutor- 
the 24ch Day of June 1677. Shooter died in the Sepiember following, — 
without having paid the Money, or made Proviſion by his Will for the 
Payment. An Action was brought againſt his Executors, and the Queſ- 
tion made upon a ſpecial Verdict was whether this Promiſe, it not bein 
in Writing, was within the 29 Car. 2. c. 3. whereby it is . 
That from and after the twenty- fourth Day of June, which ſhall be 
e in the Year of our Lord One thouſand ſix hundred and ſeventy-ſeven, 
no Action ſhall be brought to charge any Perſon upon any Agree- 
ment made upon Conſideration: of Marriage, unleſs the Agreement ' 
„ upon which ſuch Action ſhall be brought, or ſome Memorandum or 
« Note thereof, ſhall be in Writing and ſigned.” Judgment was for 
the Plaintiff : And by the Court: It cannot be preſumed, that the Sta- 
tute was to have a Retroſpect, ſo as to take away a Right of Action which 
the Plaintiff was intitled to before the Time of its Commencement. 
6. But a Statute may have a Retroſpect to a Time antecedeat to that 
of its Commencement. J%**Cͤͤ GCC e 
7. If a Parſon hold a Farm upon Condition not to alienate, and after- 2 Brownl. 
wards a Statute is made which inſlict: a Puniſhment upon a Parſon who [#*: bees, 
alienates a Farm holden by him, the Condition remains good, e 
3. It is ſaid that if A. covenant not to do an Act which is lawful, and a Salk. 198. 
Statute be made afterwards which compels him to do the Act, the Sta- Prewfer v. 
tute teprals the Covenant: Or that if A. covenant to do an Act which is 3 * 
lawful, and by a Statute made afterwards he be forbidden to do the Act, 3 
the Statute repeals the Covenant. | . | 
9. But it has in a later Caſe been holden, that in conſtruing a Statute Ld. Raym. 
made after the entering into a Contract, the Senſe of the Words ought 1352. Fil- 


not to be ſtrained ſo as to avoid the Contract, to the Benefit whereof r .. 


Eaſt. 10 1. 


7 
* . . 


ſome Perſon was intitled at the Time the Statute was made. 


RY EY 
— ——_— 


ͤ— — 


(D) How long a Statute continues in Fozce, 


1. OOME Statutes are temporary, others are perpetual, _ 
; 2. A Temporary Statute continues in Force, unleſs it be ſooner 
repealed, until the Time for which it is made expires; a perpetual one 
until it is repealed. | „%%% eg 
3. Every Statute for the Continuance of which no Time is limited is 

perpetual, although it is be not expreſsly declared ſo. Ea TIRE | 

4. It is laid down, that if a Statute, which was to have Continuance Lit. Rep. 214. 
only for ſeven Years, have been after the Expiration of that Term made The Caſeof the 
perpetual by another Statute, only the latter Statute is to be conſidered as %, 
in force. | | 5 

5. This Caſe does not ſeem to be Law. The Statute againſt Perjury, Owen 135. 
made in the fifth Year of the Reign of Queen Elizabeth, was only to Vs Caſe. 
have Continuance till the End of the next Parliament. Another Par- Cro. Eliz. 
liament commenced in the thirteenth Year of her Reign, another in the [5% 21 
twenty- ſeventh, and another in the twenty- eighth: But this Statute. was N 
not made perpetual till the twenty-ninth Year of her Reign. * The firſt Page 638 
Statute has however been always holden to be in force, and the Offence 
of Perjury is conſtantly charged in an Indictment to have been been com- 
mitted againſt the Form of that Statute. 6. In 


ans. 


2 _ — ů— U ——— TT — ꝗ ny - — — ua "ID — —— DH —T[—ʃ — = — 


AF . e 
Statute. 


* 1066. b. In an Iiidictment for Perjuty in an Affidavit for holding to Bail, the 
Rex v. Mor- Affidabit was alledged to Have been taken by virtue of the 12 G. 1. c. 29. 
3 -- A Statute made for five Years, but which was afterwards continued with 
ſome Alterations by the 5 G. 2. c. 27. It was objected for the Defend- 
- ant; that it dught to have been alledged that the Affidavit was taken by 
virtue of the latter Act, arid eſpecially as this is not a mere continuing 
Statute, the former being thereby altered. The Objection was over- 
Tuled z and by Lord Hardwicke Ch. J. When a Statute is continued, every 
Perſon is eſtopped to ſay that it is not in force; and as there is no Alter- 
ation in the latter Statute as to the Subject-Matter of the preſent Indict- 
ment, it is no more than a Continuance of the former quoad hoc. 
Lutw. 221. 5. It is moreover in divers Books laid down, that, if before the Expira- 
Anon. Owen. tion of a temporary Statute it be made perpetual by another Statute, 
Eis- Noon the former Statute is as much in force, as if it had been at firſt made per- 
e, e | FFF 1 25 | 
4 laſt. 43. 4 8. Divers Parliaments have attempted to prevent the Repeal of their 
Statutes by ſubſequent Parliaments; But this never could be effected; 
for a ſubſequent / Parliament has always Power to abrogate, ſuſpend, 
qualify or make void, in the whole or in part any Statute made by a for- 
mer Parliament, notwithſtanding any Words of Reſtraint or Prohibition 
dom̃taibed in ſuch Statue £2 | | 
Tenk.Cent.z, © 9. Some Parts of Magia Charta, although it be expreſly declared by 
the 42 E..y. c. 3. that all Statutes contrary thereto ſhall be void, have 
been repealed, and other Parts have been altered by ſubſequent Statutes ; 
| yet ſuch Statutes have been conſtantly holden to be in force. | 
2 Tall. 686. 10. If a Statute, which has been repealed, be afterwards revived, the 
e * repealing Statute becomes of no force. POPSET | 
12 Rep. 7, 11. By the Repeal of a repealing Statute the original Statute is re- 
Thi Biſhhgs vived. | | 
Caſe, 2 liſt. 686, 


— 


nnn. .. 


12 Rep. 7. 12. If a Statute have been repealed by three different Statutes, and 
The Biſhops only two of the repealing Statutes are repealed, the third continues in 
Caſe, Force, and repeals the original Statute. 9 5 | 
Jenk. 233, 13. If a Scatute be repealed, all Acts done under it whilſt it was in 
=O force are good: But if a Statute be declared to be null, all Acts done 
under it Whillt it was in force are void. = 
II Rep. 61. IJ. Every Affirmative Statute is a Repeal by Implication of a prece- 

_ Fofer's Caſe. dent Affirmative Statute, ſo far as it is contrary thereto : For leges poſteri- 


Show. 5 20. | : 
1 *. m. ores priores abrogant. 
160. Aluſt. 43, ¼j00 Crs | 
Raym. 397. T5. But if a Statute before perpetual be continued by an affirmative 
Anon, Ju for a limited Time, this does not amount to a Repeal thereof at 
DD, 1 
6 Mod, "287. 16, If two Statutes repugnant to each other be made in the ſame Seſ- 
The * ſion of Parllament, the latter only ſhall have Effect. | 
| 44. 2 nts 'v. The Inbabitatts of St. Andriww's, ; 
Fitzzib. 195. 17. Tf the latter Part of a Statute be repugnant to the former Part 
The Attorney thereof it ſhall ſand, and fo far as it is repugnant be a Repeal of the 
8 Y:. former Part; becauſe it was laſt agreed to by the Makers of the Statute. 
e Govermr ; | 

of Chelſta Was 1 | | | ET 
11. Ken. 8, 138. But the Law does not favour à Repeal by Implication, nor is it 
Fejter's Caſe, to be allowed unleſs the Repugnagey be quite plain: For as ſuch Repeal 
* Page 639 carries with it ® a Reflection upon the Wiſdom of the former'Parliament, 
1 Rol. Rep, it Has ever been confined to the repealing as little as poſſible of the pre: 
88. 10 Mod, ceding Statute, | | | 

113, 


1 ; 19. Al- 


* —_ II WY * _ S . all. 1 w 


Statute. 


* — — * 2 . FA 


19. Fe two Acts of Parliament are hb repugnant, yet if Dyer 347. 
there be no Clauſe of non Obſtante in the latter, they ſhall if poſſible have #*/or's Caſe, 
ſuch Conſtruction, that the latter may not be a Repeal of the former by Pro. Parl. pl. 


Implication. ad. t. 


* 4 4 „ Fu mY * 4 4 8 


E) Of the vaſt Power of a Dtatute, 


Statute can do nq Wrong; but it may do ſome Things which 12 Mod. 688, 
"A ſeem very ſtrange : For it may diſcharge a Perſon from the Al- The Ciry of 
| legiance he lives under, and reſtore him to a State of Nature. —» hd 
ood, 

2. An Eſtate may be made to ceaſe by a Statute in the fame Manner 6 Rep. 40. 
as if the Party poſſeſſing had been dead; as is done by the 21 H. 8. c. 13. Mildnay's 
which declares, that if a Perſon accept a ſecond Benefice the firſt ſhall be C 
void, in the ſame Manner as if the Incumbent had died. 

3. A Man may be enabled by a Statute to have © or "4 an Heir, who 1 Lev. 75. 
otherwiſe could not have or be an Heir, | ', Wheathy v. 

Thomas. 
. An Eſtate Tail may be limited by a Statute without a Donor ; and Raym. 355; 
the Validity of ſuch a Limitation; is not to be meaſured by the Rules of Murry v. 
the Common Law: For a Statute can controul the Rules of the Com- Eyton, 
mon Law. Jon. 105, 

5. A Man can only forfeit ſuch Eſtate as he has, as if Tehant in Tail Godb. 315. 
with Remainder over forfeit the Remainder is ſaved: But if the Land of Sed v. 

5 Tavans | in Tail be given to the King by a Statute, the, Remainder is not Ratcliffe, 
ſaved 
6. If the King become intitled by a Statute to the Land of 7 S. he Bro. Parl. 


| takes it diſcharged of all Tenure. | 2 . 77. 
7. If Larfd ſubject to a — be given to a Perſon by a Sta- Bro. Parl. 
tute, the Rent- charge is thereby diſcharge d. > Pl. 8c 


8. A Statute cannot make it lawful for A. to commit Adultery with the 12 Mod. 6887 
Wife of B. for the Law of God. forbids this: Bot it may diſſolve her Th Giy of 


Marriage with B. and enable her to marry A. y Wat, v. 


9. A Statute may make a Woman a Man to ſome civil Purpoſes ] for 2 Jon. 122 
it may make ber a ee a Juſtice of the Peace. 6 . v. 
ay. 


* 414 -» FEET 1 


ie ) Ok a ; publick 02 private Statute. 


* 5101529 


"A Statute which relates to all the Sele of ve dm is 4 publick 3 Rep. 138. 


Statute. © vt . | | Barrington 3 
Wo | cos 
24. Although the Words of a Statute arg particular: Ye if the Intent. 5 10 Rep. 101. 
be general, it is a publick Statute. - Dy, E 
* 2, If the Intent of a Statute be particular, it ſhall, 333 * Pape bio | 
| 0 1 are general, be e do arg n n Phe. agg 
"1-0 ? Stradling v. 


_ Statute which concerns the Kiigil is a publick Wa: For every 1 77. 


1 has an Intereſt in the King, who is the Head of che Body Politick. ; Holland C aſe. 
Vol. IV. 8 M and 


Al 


Statute. 
8Rep 28,138, and conſequently ought to be as ſenſible of that which affects him, as a 
Hob. 227. Member of the natural Body is of what the Head at any Time feels, 

Sid. 29. 5. The Preamble of the 13 & 14 Car. 2. c. 12. recites divers Miſchiefs 
Rex v.Pawlin. to the Publick which ariſe for want of proper Regulations concerning the 
Poor: And by Par. 4. it is enacted, © That, for the Redreſs of the 
« Miſchiefs intended to be remedied, a Workhouſe ſhall be erected 
&« jn the County of Middleſex.” This Statute has been holden to be 
a publick Statute ; becauſe it concerns the Safety of the King's Perſon, 
and the publick Peace, that a Stop ſhould be put to ſuch Miſchiefs: 
And the Clauſe for erefting a Workhouſe has been holden to be publick 
| becauſe as it refers to the Miſchiefs mentioned in the Preamble, a Remed 
is thereby provided for ſuch Miſchiefs in the County of Middleſex. : 
12Mod. 249. 6. A Statute which concerns the publick Revenue is a publick Statute: 


Anon. 12. But ſome Clauſes therein may, if they relate to private Perſons only, be 
12 Mod. 613. | 


ha Ben 03 private; for a Statute may be publick in one Part and private in 
Plow. 65. another. | | 
Hob. 227. © | | 
Sid. 24. 2 th | r | | 
Skin, 429. 7. Although a Statute be of a private Nature, as if it concern a par- 
Rex v. Bagg*. ticular Trade, yet if a Forfeiture be thereby given to the King it is a 
publick Statute. | | 
Id, Raym. 8. In an Action of Debt upon a Bond the Defendant pleaded a certain 
| 120, Statute for the Diſcharge of poor Priſoners, but did not ſet it out. Ex- 
N 1 Juꝛnes v. Aren. ception was taken, that the Statute ſhould have been pleaded at large, 


| becauſe it is a private Statute : Inaſmuch as it does not extend to all poor 

| Priſoners but to ſuch only as were in Priſon at a Time therein mentioned: 

But by the Court; This ſhall be conſtrued to be a publick Statute. 

1. Becauſe all the People of England may be intereſted as Creditors of 

the Priſoners. 2. It is a charitable Act and therefore ought to have a 

more favourable- Conſtruction. 3. As it is a long Act and difficult to 

be pleaded, poor Priſoners could never bear the Expence of pleading it 

4 7 -Jpecially, ©6545 57 55 2 1 50 5 
Ld. Raym. ; 9. Bot the 8 9 . 3. c. 18. for the Relief of Creditors by making 

390. Pitts v. Compoſition with theif Debtors, in caſe two Thirds in Number and 

Polehampton. Value do agree thereto, was holden to be a private Statute, HEELS 

12 Mod. 249. | eee ODIN NFS-53891973807 

Ld. Raym. 10. The Judges are not obliged to take Notice of a Statute of general 

209. Pardon, - unleſs they are by- ſuch Statute directed ſo to do: For as a 

Ingramv.Foet. Statute of general Pardon does only relate to Offenders, it is not a publick 

12 Mod. 013 Statute; and it is by no Means a Conſequence, that becauſe a Man is 


enabled to give ſuch Statute in Evidence upon the general Iſſue, the 
| Judges 3 take Notice of it as to any other Purpoſe. 
4 Rep. 76. 11. A Statute which concerns Trade in general is a publick Statute 
HellandsCaſe. the Genus Trade being compoſed of all Kinds of Trade, | 


4 Rep. 76. 12. But a Statute, which relates only to a particular Trade, or to a 
Helland'sCafe. particular Perſon of that Trade, is a private Statute: Becauſe the par- 
© ticular Trade is a Species of the Genus Trade, and the particular Perſon 
is an Individual of that Species. Epps 
4 Rep. 120. 13. The Statute againſt Non-reſidence and that againſt Pluralities are 
- Dumpor"iCale: publick Statutes; becauſe they extend to every Species of the Spi- 
24 Abr. ritualty. | OTC ITS INTENT HI M2 
C 3d 93611 To Sadie ade H-c 
8 i 467 14. But a Statute» which concerns only a certain Species of the Spiri- 
Heller iCate. tualty, as the Biſhops ; or an Individual of a certain Species, as a par- 
2 Rol. Abr. ticular Biſhop ; is a private Statute, , 15 — 


W 8 
G50 Jac. 112. 2 Mod. 57. 
| L'O8 
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Statute. 
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* 15. The Statute of firſt Weſtminſter, which ſays, bat no Sheriff or * Page 641 
other Minifter of the King Hall take any Reward to do his Office, but be Jalis- , Rep. 76. 
fied with what be receives from the King, is a publick Statute z becauſe it Pollan? \Caſe. 
extends to all Officers. 


16. The 23 H. 6. c. 10. which is confined to Sheriffs, has in divers 
Caſes been holden to be a private Statute, 


2 Saund. 154. 
Benſon v. 8 


Melly, 
Trin. 22 Car. 2. Plow. 65. Sid. 24, 439. 


17. But the contrary has been laid ER in other Caſes; and in one 2 Lev. 103. 
ſubſequent to the Caſe in Saunders Holt Ch. 1 was of Opinion, that this 1 Any 25 
is a publick Statute. | "> os 

| | | Fr | $3. Sid. 23» 

18. The Statute made in the Time of Henry the Sixth, by which all Plow. 65. 
Corporations and Licences granted by that Prince are declared to be void, was Dyer v. 
holden to be a private Statute; becauſe, as it does not extend to all Cor- gig hem. 
Porations, it is not general, but particular in a Generalty, or to _ with A S. E 
more Propriety general in a Particularity. Dyer 119. 
19. In many Statutes which would otherwiſe have been private, there 
are Clauſes, by which they are declared to be publick „ | 


>.> 


(©) Df an Affirmative 02 Negative Statute. 


NOME Statutes are from their being in . Terms called. 
Affirmative Statutes ;z others obtain the Name of Negative Sta- 
tutes; becauſe they are penned in negative Terms, 
2. It is a Maxim of Law, that an Affirmative Statute does not . - Ty 8 
away the CORE A ; 3 1 Inſt; . 
e ee x Do vs 115. Show. Parl. Ca. 64. 


5 By the 43 E. th c. 11. it is 3 8 That che Pannel of Aſſize Bro. Parl. 
ot That be arrayed. four Days before the Day of Aſſize; Yer if this be pl. 70. 
done two Days before the Day of Aſſize it is good; for two Days were 
ſufficient at the Common Law, and where a Starute 1 is ada it obs 
not take away the Common Law. 


4. The Statute of Marlbridge, c. 21. and the Statute of 2 Weſtm. c. *Y Bro. Parl, 
are, e That after Complaint made to the Sheriff he may take the Poſſe pl. 108. 
* comitatus, and make Replevin.“ Notwithſtanding: this. Statute the 
Sheriff may take the Poſſe comitatus to ſerve any Proceſs with, as he could 


before at the Common Law; for an Aſirmative n does not take 10 
away the Common Law. 5 


: 4 EE 


5. Although an Affirmative Statute FR not take any the Common l 
Law, it is nevertheleſs binding ; and a Party may Wen his Election 5 


Nog begs 
proces upon the Amen or at the Common Law. 00 2 71 pokes att, 
rl usch ee OR eee eee er 75 Cro. la 17 


TY Iii is in the 3 true, that ifs an 8 Saubere which 3 Sh Se: 06 
dodo of a new Law, direct a Thing to be done in a certain Manner, Srradling v. 
that Thing ſhall not, even gchough there, ane no negative Words, be __ Morgan. Hob. 
in any other Manner, 298. Sid. 56. 

But where the Queſtion v was, whether. an W Anden of Querſoats, Stra. 1123. 
made after the Expiration of the Time limited by a. Statute for ſuch; Ap- Nav. 
Ke n was valid ? It was holden to be ſo; and by the Court: Tbe Sparrow. 
43 Eliz. c. 2. ought to have a liberal ConftruQion; becauſe it is a Sta- Page 642 


D tute 


— woe > - 
Fg — —— — — ati" —— — — —— . . 8 * — wh — re 0 
— — — = — 1 — — —ͤ = 1 4 * 0 2 ——— a — — 2 — 
—— — 3 — l - _— bo EI — ho — - — — — 
— 22 pops — * _ a l — 5 
> TEE OKs cy i _— 5 — : — — — — — 
T = * — — — 2 — ” 
— 3 — — 8 : — _ — n = 
- — — = — r = — 0 - 4 
— 0 ” — = — A oev N 6 
e — — — Iwo ——— — - — — — 2 — „ D ere Pr wa £ 
* — — 2 - 7 no as IIS at: dy > 3-5 
—̃ — ne; as —— * E * — — 2 — W — ——— & 2 » 2 — 
— — - 5 _ 2 —— - — — ©” 6 \ 
- x. — 2 w - — ——— a _— = 
„ 2 <a a 8 p l * 
Be * 2 


. —— —ͤ 440 


— 
Statute. 
tute under which Proviſion is to be made for. the Poor. As it was not 
in the Power of the Pariſh to compel the Juſtices: to make an Appoint- 
ment within the Time, the Appointment ought er nefelftale to be 
' holden good. Although that Statute be introductive of a hew aw, 
no Negative ought to be implied againſt the Meaning ind Juſtice 
thereof. | | 
11 Rep. 64. 8. If a new Power be given by an Affirmative Statute to a certain 
Fofter's Cale. Perſon, or to certain Perſons, by the Deſignation. of that one Perſon, al. 
though it be an Affirmative Statute, all other Perſons are in the general 
excluded from the Exerciſe of the Power; it being a Maxim, that ig. 
cluſio unius eſt exclufio alterius. | range SE _ 
Plow. 206. 9. If an Action founded upon a Statute be directed to be brought be. 
Seradling v. fore the Juſtice of Glamorgan in his Seſſions, it cannot be brought before 
Morgan. any other Perſon or in any other Place. 4 £29 e 
II Rep. cg. 10. It being by the 31 E. 3. c. 12. provided, That Error in the Ex- 
Fafer's Cafe. ©* chequer Chamber ſhall be amended before the Chancellor and Trea- 
| « ſurer, ſuch Error cannot be amended before any other Perſon or 
« Perſons.” | | e e e 
11. By the 26 G. 2. c. 22. for eſtabliſhing the Britiſß Muſcnn, ome 
Acts are directed to be done by the Majority of the "Truſtees, It was fo 
clear, that theſe Acts could not be done by the Majority of the Truſtees 
preſent at a Meeting, unleſs that Majority were likewiſe a Majority of 
the whole Truſtees, that the 27 G. 2. c. 16. was made for enabling the 
Majority of thoſe Truſtees who ſhall be preſent, provided that ſeven are 
preſent, at any Meeting to do theſe Acts. | 
11 Rep. 64. 12. But the Deſignation of a certain Perſon, to whom a new Power 
Fofer's Caſe. is given by an, Affirmative, Statute, does nat. exclude. another Perſon 
who was by a precedent Statute authorized to do it from doing the ſame 


i * 


ing. Zo Gi SV 3b vitae : 98 1 x 464k 188 £4 
Stamf. Prer. . 13. By the 8 H. 6. c. 16, it is provided, That after Office found her 
69. finds bimſelf aggrieved may within a Month offer bij Traverſe,” and 19 tue 
11 Rep. 64. the. Premiſſes to Farm; and that the Chancellor, Treaſurer or other Officer 
ſhall demiſe them to bim to Farm. By the 1 H. 8. c. 16. Liberty is given 
to the Perſon aggrieved, 0 do this at any Time within the Space of three 
Months.  - Afterwards the 32 H. 8. c. 40. authorizes the Maſter of the 
Wards, 0 grant 4 Leaſe of the Lands of a Ward or an Tacot while they re- 
main in the Hands of the Crown. .. This laſt Statute, notwithſtanding' the 
Deſignation of a new Perſon, ſhall not take away the Power given by the 
former: for if, before any Leaſe is granted by the Maſter of the' Wards, 
the Chancellor or Treaſurer do grant a Leaſe of the Premiſſes, the 
| Maſter of the Wards cannot afterwards demiſe them. © _ ; 
1 Rep. 64. | 14. An Affirmative Statute, even if there are negative Words in it, 
Faſters Caſe. does not in; many Caſes exclude the Juriſdiction” of the Court of Kings 
Bench; becauſe the Pleas there are before the King himſelf, | 
| Bro. Parl. 15. A negative Statute does fo bind the Common Law, that a Man 
pl. 72. cannot after wards make uſe thereof. 


2 Inft. 105. 16. At the Common Law, if a Lord diſtrained for Cuſtoms, Services 
Bro. Parl. or other Duties when none were behind, an Action of Treſpaſs lay: 
pl. 72. But ſince the Statute of Marlbridge, the Words of which are, Si quis 
major vel minor diſtrictiones faciat ſuper tenementum ſuum, pro ſervitijs vel 
C , conſuetudinibus qua fibi deberi dicat, vel pro re altera, unde ad Dominum 
feodi pertineat diſtriiones facere, et poſtea convincatur quod tenen ea ſibi 
non debet, non ideo puniatur dominus per redemptionem, it has been holden 
that in ſuch Caſe no Action lies at the Common Lac. 
: Toft. 66. 17, A Woman, 46 well as a Man, might at the Common Law have 
Bro. Parl. had an Appeal of the Death of one of her Anceſtors; But a Woman can 
pl. 72. now only have an Appeal in the Caſe of her Hufband's Death ; it being 
$. > 2 | 
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by Magna Charta c. 34. declared, quod Nullus capiatur aut impriſenetur 
propter appellum fæminæ de morte alterius quam viri ſui. d 


18. An affirmative Statute does not take away öhm * Page 643 


* q 
43 a $ 47> Þe © x I ſt 
nne = I init, 111, 115. 


19. It is laid down that a Cuſtom is good againſt a negative Statute, 1 Inf. 115. 
unleſs a new Law be thereby introduced: For that if the Statute be only 
declaratory of the Common Law, as a Man might have'alledged a Cuſ- 
tom againſt the Common Law, ſo he may againſt ſuch Statute. 

20. But it has been ſince holden, that no Preſcription or Cuſtom is 1 Jon. 251. 
good againſt a negative Statute,” whether it be declaratory. of the Com- Ld. Lovelace's 
mon Law, or introductory of a'new. Law... ', 1, 1 ; 4 | d yo” 
M4 28 ine 1. . 2 : 16 1 1; . 7 U e L Show. 470. 
55 N 2% J 145. eee ee e br VV. 442 41 4250 Then Pat 
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(EH) TUhole Pꝛovinte it is to conſtrue a Statute. 

„ Wal 233 1 not 261: Guiligntihio 4. 244; 200 CVP 

1. NH E Power of conſtruing a Statute is in the Judges; who have Hob. 346. 

LY Authority over all Laws, and more eſpecially over Statutes; to Sheffield v. 
mould them according to Reaſon and Convenience to the beſt and trueſt . 
Uſe. ine e en My ng | 


2. But only the Judges of the temporal Courts have the Power of Mar. 90. 
conſtruing a Statute,  .. . — pl. 148. 


1 0 


| CCC. 100 ⁵⁵⁵ͥ 
3. An Ordinary cannot impoſe a new Condition ina Bond of Admi- Hob. 33. 
niſtration, but muſt take ſuch Bond in the Words of 21 H. 8. c. 5. and Seu” t 
when an Action is brought upon it, the Meaning of that Statute and of Caſe. . 
the Condition muſt both be aſcertained * Court of Common Law. 

4. A Queftion ariſing, whether a Perſoti were a Bankfüpt? it was ob- 2 Jon. 142. 
jected, that as the Jury had only found the Evidence, and had not drawn Ded worth v. 
the Concluſion, the Court cannot do this. The Opjection was not al- Auderſon. 
lowed; and by the Court: 3 conclude from the Evidence, 
whether the We y grep within che Meahing of any Statute. 
5. In an Action brought for the Penalty given by the 5 Ann. c. 14. it Saver 1 
* found by a frecial Verdict that the Bee 1 4 n 
of a Poulterer; that OO on' of this Ttade he kept ad open , v. 
Shop, wherein he bought and fold Geeſe, Chickens. and other Poultry; — IP 
chat he had a Hare io bis Cuſtody, and did fell the Hare to J. C. for 11 28 6.4. 
four Shillings ; and that at the Time of having the Hare in his ultody, 7 + 
and of ſelling it, he was ſeiſed in Fee of d Eſtatè of one hundred 

Pounds a Year. The Queſtion being, whether the Plaintiff were a 

Chapman within, the Meaviog of the g Aun. c. 14. ? It was holden, that 

he was not. In arguing this Queſtion it was ſaid, that as the Jurors have 

only found Facts, and have not e Prelsly found that the Defendant was 

a Chapman within the W that Statute, the Plaintiff ought not 
ce have Judgment, athough | : hy th 
Defendant was a Chapman within the Meaning of that! Statüte, The 
Opinion of the Court upon this Point was, that às the Queſtion; he- 
ther the Defendant were a Bankrupt within the Meaning of that Statute? 


does in a great Meaſure depend upon the Conſttuction of that Statute, / ole 


it is à proper Queſtion for the Determination of the Court; aud thar th Ro 
Facts found are ſufficient to enable the Court tö determine it. In his 
Caſe the Authority of Dodſworth v. Anderſon, 2 Jon; 142. was recognized, 
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0 Rules to be obſerved in the Conffruction or 
| a Dtatute. 


% Words ad Phraſes, the Meaning X which in a Statute has | 
been aſcertained, are when uſed in a ſubſequent Statute to mn 


underſtood in the _ Senſe, l | ; 
Salk. 59. XCEPTION was tiken to an Indiftment upon the 14 Car. 2, 
| Rex v. Jar- c. 12. againſt Churchwardens and Overſeers, for not having made 
low. 2 Rate to reimburſe a Conſtable, that the Statute only puts it in their 
Vern, 154 power by the Word may to make ſuch Rate, but does not require the 
doing it as a Duty, for the Omiſſion of which they are puniſhable : The 
Exception was not allowed: and by the Court: Where a Statute directs 
the doing of a Thing for the ſake of Juſtice or the publick Good, the 
Word may means the ſame as the Word wall. The 23 H. 6. ſays the 
Sheriff may take Bail; but the Conſtruction has been that he Iball do 
| SIRE 
2. Every Crime, the perpetretor of which | is by any Statute ned 
—_ — to have Judgment of Life or Member, is a Felony ; although che Word 
1 Int. 301. Felony be not contained i in the Statute. ; 
2 Inft. 434- 


3 Inſt. 91. Hob. 293. 1 Hawk. * 


1 Toft. 391, 3. But if an Offence be only prohibited by a Stetute upon Pain of * 
3 * 145, feiting all that the Offender has; or of forfeiting his Body and Goods; 


146. or of being at the King's Will for Body, Land and en it all 
_> #7% amount to no more than a Miſdemeanor. | 


1 Hawk. 107. 4. If an Act of Parliament ſay, an Offender 50 Be abe according to 
4 Inſt. 171. his Demerit, theſe Words import only, that he ſhall be puniſhed in the. 
1 ordinary Courſe of Juſtice by Iadictment. 

Salk. 606. F. When a Statute gives a Penalty to be recovered before Juſtices of the 
Anon. Peace, but preſcribes no Method of recovering it, the proper Method is 

by Inditment. 

MS. Rep. 6. An Information, exhibited againſt the Defendant a Sadler for 2 
Rex v. 1 Penalty given by the 1 Jac. 1. c. 22. was quaſhed z and by Lord Man- 
liems, Trin. feld, Ch. J. Where a Power is given, as is done in the preſent Caſe, 
30 G. 2. by a Statute, to enquire, bear and determine, it always means according to 


* Page 645 the * Courſe of the Common Law 5 a J 5 and che Proceedin muſt 
* in ſuch Caſe be by anc „ 8 


0 A 4 
by - 4 


2. Io the Conſtrudtion of one Part of a Statute every other Part 
e ought to be den into Confideration, 5 


x Inft, 381. 7. The moſt natural and cenvine Way of . a Statute i is to 
conſtrue one Part by another Part of the ſame Statute: ing r this beſt ex- 
preſſeth the Meaning of the Makers; and ſuch Conftrudtion i is ex viſe, 
ceribus adus. 

Plow. 365. 8. If any Part of a Statute be obſcure, it is proper to . che 

Stowellv. other Parts; for the Words and Meaning of one Part of a Statute do 


8 r lead to the Senſe of another, 


1 | 9. A Sta- 


. —— — — Sw % —˙ . i124 „ 288 — - * „* . - * 


Statue. 


1 
| 
| 
+ 
| 


9. A Statute ought upon the whole to be ſo ct that, if it can 1 Show. 108. 
be prevented, no Clauſe, Sentence or Word ſhall be ſuperfluous, void or Rex v. Ber- 


chett, 
inſignificant. | 1 
10. The Title of a Statute i is not to be 06 i in conftruing it, be- Hard. 324. 
cauſe this is 00 Part of the Statute, : : 5 Raym. 


11. Iris in the general true, that the Preamble of a Statute is a Key Plow; 369. 
to open the Mind of the Makers, as to the Miſchiefs which are intended _ Va 


to be remedied by the Statute. - 12. 59. 


12. But this Rule muſt not be N fo far as to reſtrain the general 8 Mod. 144. 


Words of an enacting Clauſe by the particular Words of the Preamble : Rx v. Air hvcb. 
For there was a Time when Statutes were made without Preambles; and : —＋ =_ 
the Preamble. of a Statute, is no more than, a Recital of ſome Inconve- , Jon. mw 4. 
niences, which does not exclude any other, for which a Remedy is given 
by the enacting Part of the Statute. | 
13. It was faid by Lord Cooper, that he could by no Means adopt the 1 Will. 320; 
Notion, that a Preamble ſhall reſtrain the Operation of an enacting vo wy 
Clauſez and he added, that if the Preamble of the Coventry Act ha 
only recited the Barbarity of ſlitting Coventry's Noſe, and the -enafting 
Clauſe had been general againſt the doing of any Thing whereby a Man 
is disfigured or defaced, it mighr agreeably to that Notion have been 
ſaid, that cutting off the Lip or putting out an Eye would not have been 
within the Meaning of this in becauſe neither of cheſe is nen 
in the Preamble. 
14. The general Words in one Clauſe of a Stature may be teſtrained 8 Mod. 8. 


bys the pan Words i in a yr LI of 1 _ hs | Faure 


| | Armagh. 
. Tf by a Sar Lade are Gicavalled to at Bi 15 1 and 1 Lev. 85. 
made deſcendible as Lands at the Common Law, the former general Words 2 22 v. 

are ſo reſtrained by the particular ſubſequent Words, that, although the — 
Partability of an Eſtate by which many Families have been reduced to a 
low Eftate be thereby put an End to, the Cuſtom to deviſe is not taken 

away : For this Cuſtom is a Privilege at the Common Law, and no Part 
of the Cuſtom of Gavelkind. 

16. The general enafting Words of a Statute are not to be reſtrained 8 Mod. 144. 

| . any Words . to the 9 2 Words. . pry ..-- de v. M- 
| en. Palm. 486. 1 Jon. 164. 


2 22.9 If a articular Thing be Feen or Kitbited' in the rrere de Part of 1 Jos. 26, 
a Statute, this ſhall not be taken away or altered . * ſubſequent ge- Standon V. 


neral Words of the ſame Statute. | * oi 
* 18. A Saving i in a aSraruee, which i is repogrint to o the Purview of the · Page 646 
| Stare, is void. bs, REM 1 Rep 47. 
5 e n hw SHA $4, 2, ood Sie 1 %% au. ca Plow. . 


ng The Porwien Dl a Ktatute- Wn ba = acl or \refiraiced by. a 1 Jon. 339- 
Saving i in the Statute: Bur if the Saving be rephgnand to the Purview i it 175 v. Frial. 
is void. 10 Mod. 115. 

20. If- a Provide in a | Starure be directly contrary to the Phrview of . 
the Statute the Proviſo is good and not the Purview : Becauſe it ſpeaks Cn; 195: 
the later Intention of the Legtlators. | 5 


the Gr of Chelſea Waterworks, 
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3. If divers Statutes relate to the ſame Thing, they ovght to be all 
ne taken into Conſideration in conſtruing any one of them. 

Plow. 206. 21. If one Statute prohibit the doing of a Thing, and another Statute 

Stradling v. be afterwards made, whereby a Forfeiture is inflicted upon the Perſon 

Morgan,” doing that Thing, both are to be tonſidered as one Statute, ' 

Bro. Wafle, 22. When an Action founded upon one Statute is given by a ſubſe. 

pl. 68. quent Statute in a new Caſe, every Thing annexed to the Action by the 

firſt Statute is likewiſe given. | 


4 Rep. 4. 23- A Statute lately made may be holden to be within the Equity of 

Vergon's Caſe. a Statute made 'ong ſince; and there are in our Books frequent Inſtances 
„ // oa bo 

- Ld. Raym. 24. If a Thing contained in a ſubſequent Statute be within the Reaſon 

1028. of a former Statute, it ſhall be taken to be within the Meaning of that 


Sir Will. 
Moore's Caſe: Statute. : 


2 Jon. 63. EO pom” ene e een, 4 18 
1 Vent, 246. 25. The 13 Eliz. c. 10. concerning Leaſes made by Spiritual Perſons, be- 
Bayley v. ing enlarged by the 14 Eliz. c. 11. although only the former of theſe 
Marin. Statutes a recited in the 18 Elz. c. 11. it has been holden; that the 

| latter is virtually recited therein, e cee 
26. In the ſame Caſe it is laid down, that there is ſuch a Connection 
betwixt all che Stat utes concerning Leaſes made by Eccleſiaſtical Perſons, 
| that they are all to be taken into Conſideration in the Conſtruction of any 
de of tem. Phe!ge E. 81 c. 28. is not recited in the 1 Eliz. c. 19. 
dor in the 13 CZ. 4. 10. Vet a Leaſe is not warranted by either of theſe 
Sͤctatutes, unleſs it have the Qualifications required by the 32 H. 8. c. 28. 
Barn, Chan, 27. The 22 & 23 Cat 2. c. 10. for the better ſettling of Intatates Eſ 
Rep. 27% tates,, is continued with ome additional Clauſes by the 1 Fac. 2. c. 17. 
— _ . fte was 1 oy LAra Hardwick Chancellor, that for this Reaſon the lat- 
deer Statute muſt be conſtrued as if the former had been therein recited. | 
MS. Rep. 28. A Queſtion ariſing, 'wherher Juſtices of the Peace had a Power to 
Rex v. Loz- appoint five Overſeers for the Pariſh of Sr. Chad# in Shrewſbury? it was 


414 


"= 
0 


a chat they had not: And by Lord Mansfield Ch. J. the Number 
Hil. 3 O. 2, f Overſeers was by the 39 Eliz, c. 3. to be pretiſely four. As this | 
e Number might in ſome Places have deen found too large, Power is given 
Shs 2 Ry by the 43 Elzz. c. 2. of appoeintibg four, "three" or © 8. pe beg 
dad to the Greatneſs of I Pariſh The 0 e is given to exceed in 
aan Place the. Number of tour; . The Rule of Low as. to a ſpegial Au- 
- +452 thority is, that ever Thing, d e under the er ee whith is not 
' .,+7-" within it'is void. There was no need to, inſert negative Words, in either 
of the Statutes: Nay, ſince no Power had been ever given to appoint 
e Overſeers, it would have been quite nugatery te have ſaid that five 
mall not be appointed. As the 39 Eliz. was undoubtedly;pnder the 
Conſideration of the Legiſlature when the 43 Elia. was made, it ought, 
| although long ſince expired, to be taken into Conſideration in conſtruing 
tttse latter Statute: For it is a Rule in che Cbnſttuction of Statutes,” that 
page 647 all' which telate to the ſame Subject, not ithſtanding ſoine of them 
3 may be expired or are not referred to, mult be taken to be one Syſtem 
and conſtrued con ſiſtentiy; and the Practice has been fo to do in Caſes 

0.4: of: Bankruptcy,: Church Leaſts, and in other Caſes,” n. 
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4. The 


» 
** Prey „* recs, __ Mt. 


Statute, 


4. The common Law ovght to be regarded in the Conſtruction 

of a Statute, b 88 ; 

29, If a Statute make uſe of a Word the Meaning of which is well 6 Mod. 144. 
known at the Common Law, the Word ſhall be underſtood in the ſame Smit v. 
Senſe it was underſtood at the Common Law. 5 Harnas. 

30. To know what the Common Law was before the making of a 

Statute, whereby it may be known, whether the Statute be introductory of Now, 365. 

a new Law or only affirmatory of the Common Law, is the very Lock 2 of 
and Key to ſet open the Windows of a Statute, 2 Inſt. 301, 
| | | | EY 308. 3 Rep. 13. Hob. 83, * 


31. In order to conſtrue a Statute truly four Things are neceſſary to be 3 Rep. 7. 
underſtood and conſidered. 1. What the Common Law was before. Heydor's Caſe, 
2. What the Miſchief-was for which the Common Law had not pro- = W Ord 
vided. 3. The Remedy that is by the Statute provided for the Miſchief, * * © 597 
4. The true Reaſon of the Remedy. _. 35 ü 

32. The beſt Conſtruction of a. Statute is to conſtrue it as near to the, will. 
Rule and Reaſon of the Common Law as may be, and by the Courſe py, v. oh 
which that obſerves in other Caſes. _ VTV 
f | EET EN £5 = | Plow. 365. 
2 Inſt. 148, 301. 1 Saund. 240. 10 Mod. 245. 


33. By the Statute de donis it is enacted, that a Fine levied of entailed 3 Rep 85. 
Lands ipſo jure fit nullus : Yet the Conſtruction has been, that ſuch Fine Abe Caſe of 
ſhall not be a Nullity, and only a Diſcontinuance; becauſe at the Hob. 7 
Common Law, if a Biſhop ſeized in the Right of his Church, or a Huſ- ak 
band in the Right of his Wife, had aliened by a Fine, it was but a Diſs 
— th P. iſ a f St dae h a it i. ſub & to th 
24. When the Proviſion of a Statute is general, it is ſubje& to the i 
Coal and Order of the Common Law. oh; | | nes 1 - 

n  Biſbep of Lond. Sar. 39. Hard. 62, 


35. If a new Remedy be given by a-Statufe in a particular Caſe, this 11 Rep. 59. 
ſhall not be extended to alter the Common Law in any other than- that 2 Caſe. 


2 1 : þ 3 Hob. 298. 
. : 5 | | 1 1 OK 


Jy 13 3 5 Vaugh. 179. 
36. The Statute of 1 Weſftm. c. 20. de malefaForibus in parcis et vivariis Bro. Pu. 
ſhall not extend to Foreſts : Becauſe it is in Reſtraint of the Common Law, pl. 72. 


and ſuch Statute is to be conſtrued ſtrictly. 5120 — 155 


37. An obſcure Statute ought to be conſtrued according to the Rules Win. 86. 
of the Common Law. : | | „ OF - 

ee NES | | | | | ARE Machis. IK 
5. The Intention of the Makers of a Statute ought to be re- 
garded in the Conſtruction of the Statute. 5 


38. Such conſtruction ought to be put upon a Statute, as may beſt Plow. 232. 


anſwer the Intention which the Makers had in View; for, qui beret in ee v. 
f i ar 4 5. 


Roe Thea ane Ws 11 Rep. 73. 
* 39. The Intention of the Makers of a Statute is at ſometimes to be“ Page 648 
collected from the Cauſe or Neceſſity of making a Statute ; at other ploy. 205. 


; Stradling v. 
Morgan, 3 212, 11 Mod, 161. 1 Show. 491. 1 Jon. 105. 


Times 


Litera, beret in cortice. 


Vol. IV. 


Ac RY r 9 * 8 *r . e a... 
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- Statute. 


Times from other Circumſtances. Whenever this can be diſcovered, it 
1 ought to be followed with Reaſon and Diſcretion in the Conſtruction 
of the Statute, although ſuch. Conſtruction ſeem eontrary to the Letter 
% TE oo ĩͤ 5 
2 Inſt. 11, 40. Great Regard ought in conſtruing a Statute to be paid to the Con- 
136, 181. ſtruction, which the Sages of Law, who lived about the Time or ſoon 
7 after it was made, put upon it; becauſe they were beft able to judge of 
the Intention of the Makers. It is moreover a Maxim, that Contem. 
poranea expoſitio eſt fortiſſima in Legg. © 3 
Plow. 57. 41. Wherever any Words of a Statute are obſcure or doubtful, the 
Wimbiſs v. Intention of the Legiſlators is to be reſorted to, in order to find the 
Tall. — —⅛˙— l.. ⁰w;t 8 
Plow. 366. 42. A Thing, which is within the Intention of the Makers of a Statute, 
Zouch v. is as much within the Statute, as if it were within the Letter. | 
Stowell. . | 3 
10 Rep. 101. 4 | 5 | | 5 
Plow. 366. 43. By'the 4 H. 7. c. 24. it is provided, that the Right of a Perfon, who 
Zouch v. was within the Age of twenty-one Years at the Time of levying a Fine, 
Stoxvell. ſhall not be thereby bound: Yet if the Diſſeiſee die leaving a Wife with 
Child, and the Diſſeiſor levy a Fine, and afterwards the Child be born, 
the Child, although not within the Letter of the Statute, becauſe, as the 
Age of a Child begins only from its Birth, it cannot be ſaid to have been 
at the Time the Fine was levied within the Age of twenty-one Years, is 
within the Meaning; and his Right ſhall be ſaved. „ 
Plow. 57. 44+ The Words of 2 Weſtm. 2. c. 23. are, iu Caſu quando vir amiſit per 
Wimbiſh v. defaltam tenementum quod fuit jus uxoris ſue, durum fuit quod uxor poſt mor- 
Taille. tem viri ſui non habuit aliud recuperare quam per breve de refto, propter 
quod Dominus rex ftatuit, quod Mulier poſt mortem viri ſui babeat recupe- 
rare per breve de Ingreſſu, cui ipſa in vita ſua contradicere non poteſt. Only 
a Loſs by Default of the Huſband is within the Letter of the Statute : 
But the Conſtruction has been, that a Woman ſhall have a Writ of Cui 
in vita, although the Loſs was by Default of both herſelf and: Huſband; 
becauſe, as ſhe is preſumed to have acted under the Coercion of her Huſ- 
band, this Caſe is within the Intention of the Makers of the Statute. 
45. A Thing which is within the Letter of a Statute, is not within the 
3 Statute, unleſs it be within the Intention of the Makers. 
OY 46. The Statute of Marlebridge: c. 4. probibits generally 4be driving of a 
| Reniger v. Diſtreſs taken in one County into another, It has however been adjudged, 
Fogafſas that if Land holden of a Manor in one County lie in another County, 
3 the Lord may diſtrain upon the Land, and drive the Diſtreſs into the 
County where the Manor lies; for as it would be inconvenient” and a 
great Loſs to the Lord, if he could not drive the Diftreſs to his Manor, 
this Caſe, although within the-Letter, is not within the Meaning of the 
Statute. | | 3 . 
Plow. 205. 47. By the Statute of Gloucefer c. 1. it is provided; © That the Diſſeiſee 
Stradling v. ſhall recover Damages, in a Writ of Entry founded upon a Diſſeiſin, 
Morgan. againſt him who becomes Tenant after the Diſſeiſor.” Yer if the Diſſeiſor 
make a Feoffment by Deed to three Perſons, and make Livery. of Seiſin 
to two of them: but the third was not preſent at the Livery, nor ever 
agreed to the Feoffment, nor received any of rhe Profits, he ſhall not, 
although he become, by the Death of the other two, Tenant after the Diſ- 
ſeiſor, be liable to anſwer in Damages to the Diſſeiſee: For the Legiſ- 
lators could not intend to make him, who never aſſented to the Wrong 
done to the Diſſeiſee, anſwerable for it, . 
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6. In what Caſes, a Statute ought to have ' an equitable ® Page 649 
— Conſtruction. 8 
48. By an equitable Conſtruction, a Caſe not within the Letter of a 1 Inft. 24, 
Statute is ſometimes holden to be within the Meaning, becauſe it is with. | 
in the Miſchief for which a Remedy is provided. The Reaſon for ſuch 
Conſtruction is, that the Law-maker could not ſet down every Caſe 
in expreſs Terms, | "ws RES EYE th: | | 
49. In order to form a right Judgment, whether a Caſe be within the Plow. 467, 
Equity of a Statute, it is a good Way to ſuppoſe the Law-maker pre- £/on v. Studi. 
ſent; and that you have aſked him this Queſtion, Did you intend to - 
comprehend this Caſe? Then you muſt give yourſelf ſuch Anſwer, as you 
imagine he being an upright and reaſonable Man would have given. If 
this be, that he did mean to comprehend it, you may ſafely hold the 
. Caſe to be within the Equity of the Statute: For while you do no more 
than he would have done, you de not act contrary to the Statute but in 
Conformity thereto. - EE % 
50. In ſome Caſes the Letter of an Act of Parliament is reſtrained by 
an equitable Conſtruction; in others it is enlarged; in others the Con- 
ſtruction is contrary to the Letter. * A Wl 3 
51. That equitable Conſtruction, which reſtrains the Letter of a Sta- Plow. 465. 
tute, is defined by Ariſtotle in this Manner. Afquitas eſt correftio legis ge- Eyflonv.Studd, 
-neratim late qua. partie defecit; or as the Paſſage is explained by Peronius, 
Aguilas eft. correctio quædam legi adbibita, quia ab ea abeſt aliquid propter 
generalem fine Exceptions comprebenſſonee mn. 
52. The Words of 2 Weſtm. c. 11. are general, that all Bailiffs and Plow. 365. 
Receivers, who in paſſing their Accounts before Auditors aſſigned ſhall Zouch v. 
be found in Arrear, may be committed to the next Gaol: Yer if an In- 6. 
fant Bailiff or Receiver be found in Arrear, he ſhall not be committed; 
for he is not by reaſon of his want of Diſcretion within the Equity of 
— ę mm , ̃] m 
53. If a Law be made, that whoever does a certain Act ſhall be ad- Plow. 465. 
judged a Felon and ſuffer Death, yet if a Madman do this he ſhall be ex- £yforv.Sradd. 
cuſed: For, as the Action is not to be ĩimputed to him, but to an invo- 
luntary Ignorance brought upon him by the Hand of God, he is not | 
within the yy ang oe the Law. fo 8 | 
54. But if a felonious Act be done by a drunken Perſon it is F ; Plow. 19. 
and, although he did not when drunk 105 what he did, he mal — . 
he brought the Ignorance upon himſelf ſuffer Death. He does indeed Fa. 
deſerve to be doubly puniſhed ; for he has been guilty of two Offences, 
the ſetting of an ill Example to others in being drunk, and the doing 
of a Thing which the Law prohibited... 
55. Actions, which proceed from involuntary Ignorance, are in legal Ibid. 
Phraſe ſaid to have been done ex ignorantia; Actions which proceed from 
Igaorance that might have been avoided, are ſaid. to have been done jp- 
nor anter. l 1 £ . EY, * 1 4 * . 
56. That equitable Conſtruction, which enlarges the Letter of a Sta- Plow. 467. 
tute, is thus defined. Æguilas eft verborum legis dirett io Mien, cum una 2 
res ſolummodo legis cavetur verbis, ut omnis alia. in equali genvre eiſdem caube. 


1 


atur verbis. | | - | 
„37. The Words of the 13 E. 1. ate, Gircumſpetde agatis de negotijs tan- Plow, 36. 
A Epiſcopum Norvicenſem; yet this Statute, ations” ori the 'Bi- Platt ? The 
. hop of Norwich be named, has been always extended by an equitable 8 of 
*Conftrudion to other Biſhops. // [1 2 e 


9 2 
V2» 


a | Statute, 


* — e 


Plow. . 38. The Remedy given by the 9 E. 2: 5. 35 5 0 Executors has 
Eyftonv.Studd. been always extended by an equitable Conſtruction to Adminiſtrators; 
' becauſe theſe are within the Equity of the Statute. 


— 


** 


Plow. 109. 59. A Statute ought ſometimes to have ſuch equitable Conſttuction as 
Fulmerflon v. is contrary to the Letter. 
Steward. | 


3 Rep. 7. Hob. 346, 


* Page 650 * 60. By the 1 E. 2. fl. 2. the breaking of a Priſon by a Prifoner- 
Plow. 13. confined for Felony i is made Felony : Yet if a Priſon be on Fire, and a 
| Reniger v. Priſoner break it in order to ſave his Life, he ſhall be excuſed, notwith- 
Fogaſſa. e the excuſing of him be directly contrary to the Letter of the 

catute. 
Plow. 88, 61. By 2 Weſtm. c. 12. the Party acquitted upon an Appeal may re- 
2 v. cover Damages againſt all who have been Abettors of the Appeal: Yet 


ld. 84. if 2 Son abet his Mother in bringing an Appeal, he ſhall not, although 
_ f hea& contrary to the Letter of the Statute, be liable to Damages; for 


the Common Law and Reaſon both ſay, that it is the Duty of a Son to 
aid and abet his Mother. , | 
10 Mod. 282. 


62. A Statute, which is to take away a Remedy given by the Com- 
8 v. mon Law, ought never to have an equitable Conſtruction. 
4b. 


Vaugh. 353. 63. If the Words of a Statute do not extend to a Miſchief which 

Bole v. Horton. rarely happens, they ſhall not be extended by an equitable Conſtruction 

| to that Miſchief: But the Caſe is to be conſidered as a Caſus omiſſus; for 
the Objects of Statutes are Miſchiefs gue frequentius accidunt. 


3 Leon. 133- 64. A Statute ſhall never have, an * Conſtruction, in order to 
Wrath v. The ende an Eſtate. 
Counteſs of | 5 


Suſſex . 


Carch. 396. G5. The Senſe of Words u uſed in an 8 Statute ought nr not to 
2 ef be extended by an equitable Conſtruction: But their Meaning, the Ex- 
albury v 


1 planatory Statute being a legiſlative Conſtruction of the Words uid 1 in a 
| . former e W to be n adhered to. 


7. A Statute, which. concerns ; the pb Good, ont to be 
cCeonſtraed liberally, 


11 Rep. 71. 66. The Crown is bound by the general Words 7 a Statute made for 


Mag ee Cel- the Maintenance of Religion, the Advancement of Learning, or the Sup- 
lege's Caſe. 


port of the Poor: Becauſe all Statutes, in which the Publick are inte- 
= : 194 reſted, ought to be ſo conſtrued that they may be effectual. 


Keilw, 198. 67. Every Word in an Act of general Pardon ſhall be taken moſt 
pl. 1. ſtrongly againſt the King, 
Stu. 233,258. 68. A Statute made pro bong publico mall be conſtrued i in ſuch Man- 
Paw v. ner, chat it may as far as poſſible attain the End propoſed. _ 

oper. 
2 Vern. 431. 69. The New River Water Act was holden, although avly ro City of 
New River London be therein mentioned, to extend to Places adjacent; becauſe all 


Company v. Statutes made for the Conveniency of the Publick * to have a liberal 
Graves. Conſtruction. 


12 Mod. 513. 70. It has been holden, that a Statute diſcharging inſolvent Debtors 
Ch v. ought to be conſtrued ſtrictly, becauſe it gives away the Property of ſome 
1 ington. 


Subject; and by Holt, Ch. J. Let a Statute be ever ſo charitable, if it 
give away the Property of a Subject, it ought to be conſtrued ſtrictly. 


8. A re- 


— 8 8 — Aww. ——B: 


atute. 
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. ; | | | 
8. A Remedial Statute ought to be conſtrutd liberally, 
vi. Such Conſtruction ought to be put upon a remedial Statute, as 3 Inſt. 381.b 
will tend to ſuppreſs the Miſchief intended to be remedied. | 
72. A Statute made for the Suppreſſion of a Fraud, or to give a more Plow. 57. 
ſpeedy Remedy for a Right, ought to be conſtrued liberally ; becauſe Wink v. 
ſuch Conſtruction is for the Furtherance of Juſtice. Taille. 
73. It is the Duty of Judges to put ſuch Conſtruction upon a Statute, 3 Rep. 7. 
may redreſs the Miſchief; guard againſt all ſubtle Inventions and Eva- Haden Caſe, 
tons for the Continuance of *. Miſchief pro privato Commodo; and give 1 wx 
Life and Strength to“ the Remedy pro bono publico, according to the true 88 
Intent of the Makers of the Law. 4 Page 651 
74. A Fine levied by a Huſband ſeiſed in the Right of his Wife is , 1,6. 381. 
within the Letter of the Statute of Glouceſter ; but ag the Heir would be 
thereby barred of the Inheritance of his Mother by the Warranty of his 
Father, although no Aſſets did deſcend upon him, the Conſtruction, in 
- order to prevent this Miſchief, has been, that ſuch Fine does not bind 
the Heir, unleſs Aſſets did deſcend upon him. | 
75. By the 13 Zliz. c. 10. it is enacted, © That from henceforth 11 Rep. 74, 
« all Leaſes, Gifts, Grants, Feoffments, Conveyances or Eſtates to 75+ 1 
be made, had, done or ſuffered by any Maſter and Fellows of a Col- , Cie. 
<« lege, to any Perſon or Perſons, Bodies Politick or Corporate, other f 
lege, Y , porate, 
than for the Term of twenty-one Years or three Lives, ſhall be utterly 
e void and of none Effect, to all Intents, Conſtructions and Purpoſes.” 
After the making of this Statute, the Maſter and Fellows of Magdalen 
College granted certain Premiſſes by Indenture to the Queen her Heirs 
and Succeſſors for ever, with Condition that ſhe ſhould before a Day 
mentioned in the Indenture convey and aſſure the ſame, by Letters 
Patent under the Great Seal, to Benedi# Spinola a Merchant of Genoa, 
The Queſtion was, Whether the Grant to the Queen were good, or in 
other Words whether the Queen were bound by the general Words of the 
Scatute ? Ic was holden, that where the Crown has by Prerogative an 
_ Eftate, Right, Title or Intereſt, this is not barred by the general Words 
of a Statute : But that in this Caſe, as the Queen would not be de- 
prived of any Eftate, Right, Title or Intereſt, which ſhe had in the 
Premiſſes before the making of the Statute, - ſhe is bound thereby; and 
that ſuch Conſtruction is neceſſary, for the preventing of ſubtle Inven- 
tions and Evaſions, by which this Act, made for the Maintenance of Re- 
ligion and the Advancement of Arts and Sciences, might be eluded. 
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9. A Penal Statute ought to be conſtrued ſtrictly. 


bd 
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76. The Rules of the Common Law will not ſuffer the general Words plow. 17. 
of a Statute to be reſtrained, to the Prejudice of a Perſon upon whom a Reniger v. 
Penalty is inflited : But there are a Multitude of Caſes to ſhew, that Fegaſa. Bro. 
the general Words of a Statute ought to be reſtrained in Favour of ſuch PI. Pl. 13. 
Perſon. | | | 15 

77. Wherever a greater Puniſhment is inflicted by a Statute for a ſecond 2 Inf. 468. 
Offence, an Offender, is not liable thereto, unleſs there bas been Judg · 5 
ment agaioft him for a former Offence; for a penal Statute ought to be 
conſtrued ſtriftly, and it does not appear, that he has been guilty of a 
former Offence, unleſs there has been ſuch Judgment. 7 N 

78. The Statute which gives an Action of Attaint in a Plea real, be- Bro. Pal. 26; 
ing a penal Statute, has never been extended to a Plea perſonal. | 

25 A. IV. P , : 79. It 


— 


_—_ Ee —__ 


Statute. 
Salk. 20. 79. It was in one Caſe holden, that Statutes, which give Coſts, are 
Cone nar be conſtrued ſtrictly; Coſts being a Kind of Penalty. 

Bowles, „ os | , 
Rep. in Time 80. And in another Caſe, wherein the Authority of the laſt mentioned 
of Hard. 357. Caſe was recognized, it was ſaid by Lord Hardwick, Ch. J. to be a ſet- 


uy * tled Rule; that Statutes, which give Coſts, are. to be conſtrued ſtrictly. 
Glaſtonry. | 185 | 185 | | 0 
3 Rep. 7. 81. However true it may in the general be, that penal Laws are to be 


Heydon's Caſe, conſtrued ſtrictly; yet even in the Conſtruction of theſe the Intention of 
8 Mod. 65. the Legiſlators ought to be regarded. 3 
Plow. 86. 82. It is declared by the 25 E. 3. to be Treaſon for a Setyant to kill his 
Strange v. Maſter. A Queſtion ariſing upon this Statute, whether à Servant who 
 Croker. had Kilted his Maſter's Wife ought to have Judgment to be drawn and 
hanged or only to be hanged? it was holden by all the Judges, that this 
is Treaſon, and the Judgment was that he ſhould be drawn and hanged: 
And by Cooke J. notwithſtanding that a Statute, which encreaſes a 
Puniſhment beyond what it was at the Common Law, ought not to be 
extended by an equitable Conſtruction, yet the Words of ſuch Statute 
ought to be conſtrued according to the true Intention of the Makers of 
the Statute, 0 | s 1 | * 
„page 632 83. The 7 H. 2. c. 1. and the 3 H. 8. c. 1. make the Departure of a 
Ero. Car. 5x, Soldier from his Captain without Licence Felony. A Queſtion ariſing, 
The Soldiers Whether the Departure of a Soldier without Licence from his Conductor, 
Caſe, to whom he was delivered to be brought to the Sea-ſide, was Felony ? It 
was reſolved by nine Judges againſt three that it was Felony ; for that a 
Conductor is a Captain within the Meaning of the Statutes, and that a 
Penal Statute, when made for the publick Service and Good of the 
King and Realm, ought to be conſtrued according to the: Intention of 
the Makers of the Statute. . 


. * 


11 Rep. 34 84. It was holden, that an Offender who had been guilty of Arſon was 


o 


35. 
Poulter's Caſe. 


2 Brown. 110, 8. A Statute which is made for the Good of the Publick ought, 
111, 116, although it be penal, to receive an equitable Conſtruction. | 
Plow. 36. 86; A Statute, which is penal to ſome Perſons, may provided it be 


Platt v. The beneficial to all others have an equitable Conſtruction; for every Statute | 
| Sheriff of Lon- >... | 


don. Plow. 59. 


# * % & 


Pee. in b. 88. It was inſiſted, that the Statute againſt Simony, being a penal Law, 
;-,"  _ ought to receive no Aid from a Court of Equity: But by Wright Lord 


* © 5 0 + T 4 - —— 7 L 


. 10, Some 


. 


10. Some other Rules, which ought to be obſerved. in the Con- 
"LI Oe. ſtruction of a Statute, : 


89. Such Conſtruction ought to be put upon a Statute, as does not Hob. 97. 
ſuffer it to be eluded. n 8 ba 
N Hey. 3 Rep. 7. 
985 FX | | Ns 11 Rep. 73. 
go. Every Statute ought to be conſtrued for the preventing of Delay as 2 Inf. 611, 
| f | * 5 614. 4 
91. A Statute ought to be ſo conſtrued, that no Man who is innocent 1 Inſt. 360. 
be puniſhed or endamaged. | ; 


92. No Statute ſhall be conſtrued in ſuch Manner, as to be inconvenient, us 7 36. 
or againſt Reaſon, | Hughes v. 


ot 


much as poſſible. | 


1 
# 


33 Hugbes. 1 Inft. 97. | 5 Rep. n Caſe, 


1 * 


93. By the 12 Car. 2. c. 1). all Perſons preſented to Benefices in the Sid. 232. 

late Times, who ſhould conform as in the Statute was directed, were tg Crawley v. 

be confirmed therein, notwithſtanding any Ad or Thing whatſoever ; Yet it Philips. 

was hplden, that the Statute did not extend to the confirming of a Per- 

ſon, who had been ſimoniacally promoted. | N | 
94. If the Meaning of a Statute be doubtful, the Conſequences are to 10 Mod. 344. 

be conſidered in the Cooftruftion : But where the Meaning is plain no The Queen v. 

Conſequences are to be regarded in the Conſtruction; for this would be %%: 

aſſuming a legiſlative Authority, | a 

* 95- If a Statute be penned in dubious Terms, Uſage is a juſt Rule to ® Page 653 


_ conſtrue it by; for Jus et norma loquend; is governed by Uſage, and the Vaugh. 169, 


Meaning of Words ſpoken or written ought to be allowed to be as it has 170. 
conſtantly been taken to be: But if the Uſage have been, to conſtrue 5% v. 
the Words of a Statute contrary to their obvious Meaning, ſuch Uſage h. 

is not to be regarded; it being rather an Oppreſſion of thoſe concerned 

than a Conſtruction of the Statute. . | _ 


96. A Statute, which gives a new Remedy, ought not to have a li- 2 Sid. 63. 


beral Conſtruction. Pool v. Neel. 


* * . * A * ! : 
97. A Statute creating a new. Juriſdiction ought to be conſtrued g,,, 258, 
I . 6 99 260. 


Pierce v. Hopper. 10 Rep. 75. 


98. It has been holden, that the 6 G. 1. c. 21. which gives the Com- Bunb. 106. 
miſſioners of Exciſe a Juriſdiction to condemn in a ſummary way certain Warwick v. 
Goods therein mentioned, ought to be conſtrued ſtrictly; becauſe it Vite. 
breaks in upon the ancient Juriſdiction of the Court of Exchequer. - | 

99. A private Statute ought not to have a liberal Conſtruction. 2 Mod. 57. 
Re 3 | | | » Threadneedly 
5 | | | V. Lynam. 


* 


(K) How a Perſon quilty of Diſobedience to a 
898 Statute may be puniched. 


pf HEN a Statute giveth a Forfeiture or Penalty, againſt him who : rat. 159. 
| wrongfully detaineth or I another of his Duty or 3 Lev. 290. 
Intereſt, he that hath the Wrong ſhall have the Forfeiture or Penalty, : 
and ſhall have an Action therefore upon the Statute at the Common Law; 
for the King ſhall not have the Forfeiture in ſuch Caſe; and ſo it was 
adjudged in the Exchequer upon Conference with the other Judges, in 15 
g n- 


4. 


* 


Moore v. Hua 
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Statute. | 


Information for the treble Value, for and having ſet out Tithes at 
Iclington in the County of Cambridge. | | 
2 Inſt. 55,94, 2. As every: Staruce made againſt an Injury, Miſchief or Grievance, 
10 Rep. 75. does impliedly give a Remedy; the Party injured, if no Remedy be ex- 
preſly given, may have an Action upon the Statute. 
6 Mod. 26, 3. If a Statute command or prohibit a Thing for the Advantage of a 
Anon, particular Perſon, that Perſon ſhall have an Action upon the Statute, to 
| recover Satisfaction for an Injury done him contrary thereto ; for it would 
be ſtrange, that there ſhould in ſuch Caſe be no Remedy except in a 
Court of Equity. „ Ng nM 
Poph. 175. 4. If a Penalty be given by a Statute, but no Action for the Recovery 
* thereof be given, an Action of Debt will lie for the Penalty. TE 


2 And. 127, g. If a Thing be prohibited by a Statute under a certain Penalty, and 
3 the Penalty or any Part of it be given to him who will ſue for the ſame, 
2 Hawk. 265. any Perſon may bring an Action or Information for the Penalty. 
Salk. 178. 6. If the Penalty given by a Statute is to be recovered in a Court of 
Lala v. Record, this can only be recovered in one of the ſuperior Courts at Vet- 
_— minfer ; for being a penal Law it ought to be conſtrued ſtrictly, and theſe 
are the Courts in which the King's Attorney General is ſuppoſed to 
- attend. | „„ 5 
Cto. Elia. 480. 7. If an Action upon a Statute giving a Penalty be brought againſt 
| —_— v. ſeveral Defendants, only one Penalty can be recovered, | 
aylor. „ : 
Page 654 ® 8. But if a Conviction be upon a Statute giving a Forfeiture, each 
Salk. 152. Defendant muſt pay the Forfeiture : For the Forfeiture in ſuch Caſe is 
The Queen v. not in the Nature of a Satisfaction to the Party injured but a Puniſhment 
Eu. of the Offender ; and although Debts be joint Crimes are ſeveral. | 
cro Elia 635. 9. When a Statute commands or prohibits a Thing of publick Con- 
Croucher's Fern, the Perſon guilty of Diſobedience to the Statutes, beſides. being an- 
Cafe. ſwerable in an Action to the Party injured, is likewiſe liable to be indicted 
J)%j%%%ĩéͤi(kñ½ > [fi ran wenn hid ak 
; 1 Hawk. 60, | | T4 1 
2 Sid. 209. 10. If the Thing commanded or prohibited by a Statute can only: be 
Rexv.Pawhn. prejudicial to one or two Perſons, as if it be to repair the Bank of a 
| River, for want of having done which the Ground of a certain Perſon 
has been overflowed, no Indictment lies; the Remedy being by an 
| Action upon the Cafe, SS | 
1 Mod. 71. 11. If a Statute, although it extend to all Perſons, do chiefly con- 
Rex v. Le. cern Diſputes of a private Nature, as thoſe relating to Diſtreſſes be- 
| pe tween Lords and Tenants, an Offence againſt the Statute is not in- 
us dictable. ä 
12. If a Statute inflict a new Puniſhment upon the Perſon guilty of an 
Fitzg. 66, Offence, before puniſhable at the Common Law, the Offence is {till 
Rex v. puniſhable as it was before the making of the Statute. The Crime of 
Wolter.  Forgery, notwithſtanding the 5 Elia. is at this Day puniſhable in the 
*337* fame Menner as it was at the Common Law. FOO | 
| 13. An Indictment agaioft a Perſon for having acted as a Juſtice of 
Cro. Jac. 643+ Peace, whereas he had not Lands to the Value of forty Pounds per Ann: 
 C2/il's Cale. was holden to be bad; becauſe this is a new Offence, and the Method of 
Mick. «recovering the Penalty given is preſcribed in the Statute; and by the 
— Court: Where a Statute creating a new Offence gives a Penalty, and 
directs how it ſhall be recovered, the Offence cannot be punifhed in any 
ther Way than that directed by the Statute. 
| * rat 


14. Since 


I" ted. 


14. Since this Caſe it has been holden, that if the Thing comthanided | Mod. i? 
or prohibited by a Statute be of publick Concern, an Offender againſt the Cre ease 


Statute may be indicted, although the Offence be a new created one, and Hil. 21Car. 3. 


che Method directed for recovering the Penalty given be not Indictment; 3. Cent. 83. 
for that the giving of other affirmative Remedies ſhall not, unleſs theſe 
Words, and not otherwiſe, are added, take' away the general Way of 
Proceeding which the Law has appointed for the Offence. | . 

15. The former does however ſeem to be the better Opinion; for it is 2 Hawk. 214. 

laid down in divers Books, that if a Statute creating a new Offence ap- Show. 398, 
point a particular Method of Proceeding againſt an Offender, as by Com- 392. 2 
mitment or Information, without mentioning an Indictment, no Indict- Fitzg· 47. 
ment lies; becauſe, as other Methods of Proceeding are expreſly men- 
tioned, that by Indictment ſeems to be excluded by Implication. | 

16. In a modern Caſe the Doctrine of the laſt mentioned Books is 1 Bur. 5.45 
recognized; and by Lord Mansfield Ch. 
denied to be Law. 


17. It has been bolden, that if a Statute creating a new Offence, and zHawk. 211: 
infliting a Penalty, provide, that the Penalty may be recovered by Ac- 
tion, Bill, Plaint, Information or. o/berwiſe, an Indictment will lie upon 
the Statute. 7 4 | „ b error g Fe e 
18. By the 12G. t. c. 38. a Penalty of twenty Shillings per thouſand is Stra. 828. 
given for burning Place Bricks and Stock Bricks together; but there is K "- 
no Appropriation of the Penalty, nor is any Method of recovering it ——‚ 
directed. Upon a Demurrer to an Indictment for this Offence the 

Court held, that this like every unappropriated Penalty is in the Nature 

of a Debt to the Crown, and recoverable by Action iti a Court of Re- 
venue; but that an Indictment does not lie. | 2 22134 37972 
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7 50S A publick Statute. |: 


= Publick Statute may be pleaded without reciting it: For the Rule 
of of Law is, that the Judges are ex Officio bound to take Notiee 


bs 


4 Rep. 76. 


of | Holland sCaſe 
of every publſek Statut. | n 
N | pl. 69. 2 Rol. Abr. 465. Cro. Eliz. 601. 5 Doct. pl. 337. 


2. Upon this Principle, that the Judges are bound to take Notice of 8 Rep. 28. 
every publick Statute, it is holden, that Nu tiel Record cannot be pleaded 7% Prince's 
Kc, publick Statute : And by the Court;. Gop forbid, that if the Re- >: way 
cord of a publick Statute ſhould be loſt or deſtroyed by Fire, this ſhouta ** 355 
tend to the Prejudice of the Commonwealth. In ſuch Caſe the Judges 
may from ſome printed Copy, or from ſome Record im which-it has been 


pleaded, or in ſome other Way, inform themſelves of the Contents of the 


J . XX TE Tio adi 
3. If Part of a Statute be publick and the Reſidue thereof private, 


1 


thete is no Neceſſity, that the Part which is publick ſhould be recited is dec, 
pleading. | | oY 1 


r 
} T 
11. 0 


4. If a private Statute be pleaded it muſt be recited: For, unleſs 4 Rep, 76. 


this be done, the Judges cannot take Notice of any Thing therein con- ym pg 
V ee eee 2 Rol. Abr. 


ä 
| 2 MIO: $7 
5. It Dog. pi. 33 


Vor. IV. 8Q 


J. Crefton's Caſe has been often Rex v. Mrigbi. 


2i . A private Statute. e Dn 
Var 345-7 n n 4 'G: : Mn t . 


Statute. 


HHCL.16. 5. It is in the general true, that if a private Statute be pleaded, al 
Rep. * | tiel Record may be replied : But if the Exemplification of a private Stz. 
. rince's | tute under the Great Seal be pleaded, Nul tiel Record cannot bs replied, 


* 


__— „ — 4 5 "ov A+> — ng 
. 


3. Some general Rules for pleading a Statute, 


d. Raym: 6. In pleading a Statute, it is not neceſlary to tecite the Title; be. 
779 _ cauſe this is no Part of the Statute. HCO i r Toagh Eg! 
Chance v. 1 ws | | | 
Adams. 3 | YR EP | 
6 Mod. 62. 7. In pleading à Statute, it is not neceſſary that the Preamble ſhould 
Milli v. be recited : For this, although it do ufually contain the Motives of mak- 
Wilkias. it, is no Part of the Statute. e 
72 Mod. 540. 8. If a Statute make certain Circumſtances neceffaty to the Validity of 
Birchv. an Act, which was valid at the Common Law without fuch Cireum- 
 Belleny. ftances, this does not alter the Manner of pleading, which was uſed be- 
fore the making of the Statute. - TR e 
"Ibid, 9. A Tenant for Years cannot finde the 29 Car. 2. c. 3. aſſign over 
| his Term without doing it in Writing: But as he might have dane this 
by Parot at the Common Law, ati Aſſignment may be pleaded without 
alledging it to have been in Writing; anf it may be given in Evidence 
|  _ that it was in Writing. C 3 
Page 656 10. Where the Power to do an Act was originally granted by a Sta- 
Ibid. tute, it muſt be ſhewn in pleading the Statute, that the Act was done 
according to tlie Direction of that Statute, and of every ſubſequent Sta- 
| tute relative to the Subject. 5: „ 
Ibid. 11. If a Will of Lands be pleaded, it muſt be ſhewn, that the 
Will is in Writing, as by the 32 H. 8. c. 1. by which Power to make 
ſach Will was firſt given, is directed: And it muſt be likewiſe ſhewn, 
that the Requiſites, made neceſſary. to the Validity of ſuch Will by the 
; 29 Car. 2. c. 3. have been complied WI. | 
Stra. 1066. 12. When a temporary Statute, which has expired, is continued by a 
Rex v. Mor- ſubſequent Statute, it is ſufficiett tb pad the fotmer, without taking any 
gan. Notice of the latter. | | VVV 
Plow. 206. 1 If one Statute have prohibited the doing of an Act, and another be 
Stradling v. afterwards made, which itiflits a Forfeiture en the Perſon who ſhall do 
Morgan. the Act, the Perſon who ſues for the Forfeiture; muſt plead both 
„Skate 7D d 0398 55h 5, LY | 
Plow. 106. 14. Exception was taken to a Replication, that only Part of a Statute 
Fulmerflone v. therein pleaded was recited, and it was infiſted; that the whole Statute 
——_ ought to have been reeired : But the whole Court agreed: that the 
hong 5 Replication was good y for that no Petfon is 5 to recite in plead- 
Cro.Jac. 140. iug any more of @ Statuie, than the Clauſe which makes for himſelf. _ 


2 Jo. 50. 2 22 58 C , ᷑ , . 
Plow. 4 15. But ff thete Be in that Cliuſe of an Act of Parliament, which is 
Newysv. pleaded, any Proviſd or Exception, this muſt be recited, altho' it ſhould 
Lok make againſt the Party reciting, it: For, as the Proviſo or Exception is 
de“ Fach of che Cjauſe which i pleaded, f this vod de omined, is would 
Li. Ryan, amount te a Miffecitat of the Clauſe. . 
120.0 | 


Crb.Jac.140.'** 16, if oe Party have only pleaded ſuch Part of a Statute, as it was for 


2 v. his Intereſt to plead, the other Party may plead any other Part of the 
Potter, | DEE 2 | 


% 
CCC 
Li. Nrw. . If in pleading a Statute it be ſaid, that the Parliament, at which 

210. the Statute was made, continued zfque ad a certain Day, the Words u/que 
Birt. v. y * 5 Fg | 


Rothwelh, © 1:2 


Fl 


| Statute. 


by doin this Caſe include 7 Day t to which they dans 3 for it is ha to 
ſay, that a Parliament continued aſque ad a certain Day, uo die it was 


prorogued: But in all other Caſes the Day to which Ned __ is ex- 
cluded by the Words wſque ad. | 


4. Some Rules for pleading a Statute, which relate to 3 | 
| Parts of the Pleadings. 


18. If a Statute give a new Adio, the 5 Statute muſt be veckied inthe «tan 141% 


le Stat. * 50 Bro. Perl. pl. 76: = 


109. But if a Statute giving a new Aon 8 the Form of a Writ ** AR. far 
tobe uſed, as isdone by the Starute giving. a Formedon in deſcender and by le Stat. pl. 47. 
other Statutes, it is not neceſſary to recite the Statute. in the Writ for Bro. Parl. 
the Writ itſelf is in ſuch Caſe in the es of the Starute, - pl. 7 ht 

20: If an Action which lay at thel denen Law be given by a Statute Ibid. 


in a new Caſe, the Statute by which it is given en not to be recited 1 in 
the Writ. 


21. If an Action of Treſpaſs be broughe by an Executor de 4 aſ- Ibid: | 
portatis in vita teftatoris, there is no Nec that the Writ ſhould tecite 


the Statute by which the Action is given; becauſe an Aion of Treſpaſs 
lay at the Common Law in other Caſes, _ 


*.22. If a Statute do in any Caſe die what fall be pleaded, OE Plea * Page 687 
muſt be in the Words of the Statute, 1 md df #7 114.03 x2 Mod. 207. 


Hall v. 
5. of Miſrecitl in Pleading 6 a Statute. 5 


28. If one Party in pleading a Statpte miſrecits the wt WI Day, Bro, Par 
or Place, the other Party may demu generally: here being no ſuch ff 


eee for he _w takes upon him to recite a Statute muſ do it truly. — 246. 


24. If a Party recite a Statute as müde upon a certain Day, which was Plow. 29; 84. 
not made on that Day, he has, although the Statute be a publick Statute, SP v. 
failed: For he ad e not referito the Knowledge of the Judges, as he would 1 
have done, if he againft.the-Form' of the Statute in ſuch Caſe kro. Fel. #7: 
provided. If he had 0 5 the Law would have referted the pleading to 
fuch Statute as had been apt for it; but as he has recited a particular 
Statute, if there be not ſuch Statute, 5 Eng; is grounded 19972 a 
Thing which does not exiſt. 5 
25. The 32 H. 8. c. 9. was recited. te bare been hade at a Parliatnetit Pl Plow, 79. 
95 the twenty eighth Day of April, in the thirty ſecond Year of the Partridge . 

Keign of Henry the Eighth, whereas in Truth the Parliament began the range. 

1 ne Day of il in the thirty · firſt Year of that Prince's Reign, 

was continued, by Prorogation to the Time of malting this Act. ir 

was inſiſted that the Miſ-recital was fatal? But it was holden that it was 
abt, and by Hales J. every Meeting of a Parliament after a Protogation 
is a ew Seſſion, and a Statute can never relate further back than, to the 
a ay of the Seſſion in which it was made. 580 

in an Action of Debt upon the Statute of Z. 6. for” not baving ſet. Velv. 126, 

dit dal Tithes, the Plaintiff declared, that whereas the fourth Day of 122. O 
November in che. ſecond Year of che Reign of Edward the Sixth-it was en- „ Cel. 


abted. 'It was ſud. in Arreſt, of Judgment, that there is no ſuch Statute; 2 Mod, 20. 
becauſe ihe auen began in the firſt Year of that Prince's Reign, vm 


of f 7 RE 
and was continued by Prorogation to the Time of making this Statute: Cro.Jac. 111. 


But by the Court: There are a thouſand Precedents to the contrary, and, 
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Statute. 
8 — a — tins 1 — RE —„—¾e 
as the conſtant Uſage has been to recite this Statute as the Plaintiff has 


done, we will not depart from that Uſage; the'doing of which would 
. diſturb a great Number of Judgments. © © 
Ld. Raym. | 27. The ſafeſt Way of pleading a Statute is to fay, that it was made at 
210, a Parliament holden upon a certain Day of a certain Year of a certain 
1 2 * King's Reign, without taking any Notice of the Commencement of the 
Ld. his. - Parhament : For the Judges are bound to take Notice of the Commence. 
3433. ment of every Parliament, and likewiſe of its Prorogations and Seſſions. 
Lutw. 140. | : IN | 3 1 '7 
Mo. 55 1. Tb - 28, In pleading a private Statute, there was a Miſ-recital of the Day of 
Biſhop of Nor- the Commencement of the Parliament in which it was made. This was 
wich Cale. holden to be fatal upon a general Demurrer ; for, although the Judges 
| IC cannot ex Officio take Notice of the Contents of a private Statute, they 
I Lev. 296. are bound to take Notice of the Commencement of à Parliament. 
12 Mod. 602, 29. If a Statute is recited to have been made at a Parliament holden 
Anon. upon a Day te which the Parliament was adjourned, this is ſuch} Miſ- 
2 Mod. 242. recital as is fatal: For, as an Adjournment of a Parliament does not put 
Ld. Rym. an End to à Seſſion, the Meeting after the Adjournment is only a Con- 
458. tinoance of the Seſſio wd. | is M4 dy 
1Browol. 196. 30. It is ſaid, that a Migreced of the Day of making an Act of Parlia- 
Wolfe v. ment, which would have been fatal in a Declaration, is not ſo in a Plea 
Hoo RTE CI I 
page 638 31. Repugnancy in reciting the Day of making a Statute is fatal; 
Mo. 302. As if it be ſaid, that a Statute was made on a certain. Day in the firſt and 
Lasgh v. ſecond Year'of che Reign of a certain King; it being impoſſible, that 
1880 the ſame Day ſhould be in two different Tears. 15 
2 Hawk. 247. 


Id. Riym. 32. A Statute was alledged to have been made upon the twelfth Day 
1224. Anon. of November in the ſixth Year of the Reign of William the Third, where- 
| as Queen Mary t that T ime alive, it ſhould have been in the ſixth 
Tear of the Reign William and Mary. For this Miſ. recital, Judg. 


1 5 ment was arreſte 3 ene n ee £281 COW 53 363-4 323 
ne v. 33. It has been holden, that as the Title of a Statute is no Part of the 
ence vo Statute a Miſ-recital of this is not fatal. 
Paſch. 5 W. z. 1 220548 24 2587 0 oy arte (FE oh OE or 
Hardr. 324, 34. This Caſe, which was in the Court of Common Pleas, appears to 
The Attornty have been determined upon the Authority of one in the Time of Hal: 
General v. Ch. B. which had been determined the ſame Way. 
, Eo non og ol a8 31d 7 3H OL: 8 790 bi 

Paſch. 15 C. 2. 5 | 


6 Mod. 62. 33. But in a later Caſe it was holden, that a Mifrecital of the Title of a 
Mills v. . Statute is fatal: And by Holt, Ch. J. it is very true, rhat the Title of 


. s | 
* 0 


Eich. 2 Ans. an Act of Patlisment is no more a Fart of the Law than the Title of 
(22.4 Book is a Part of the Book ; and there is for that Reaſon no Neceſſity 


„ men Fleas, merely upatiche Authority of the Opinion of Hole as reported 
Gen 6. OA t ad anon e ee eee 2G | 

Vanderplanben 36. A publick | de recited ung: ty 
v -Grifich, take upon him to recite a public Statute and miſ-recite it, the Mil- 


Ero. Cat. 232. recital is fatal. 1 181 40 W „Ni $9..125 
2 Mod. 99. 8 T YO VVV 21 N 
1121255 Freem. 311. = | Secs * Amed 5 | KEW X 
— 2 1 2 „n. : a a 
8 a es. | | | 3 37» If 


. * c * — K 


x . r * 3. Mm * 
PR ng 
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Statute. 


POO * 8 * 


. y » . 
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37, If after pleading a publick Statute the Concluſion be, contra for- Ld. Raym. 
mam Statuti in bujuſmodi Caſu editi, a Miſrecital is not fatal; for, as it was 382. Platt 
not neceſſary to recite the Statute, the Judges, although it be miſ-recited, Y. Hi. 
will take Notice of the true Contents. But if after pleading a publick How, 79. 84. 
Statute the Concluſion be, contra formam Statuti'predifii or vigore Siatuti 9 
predifti, a Miſ-recital is fatal; for by the Concluſion the Pleading is tied 9 
dp tothe miſ-recited: Statute. ü Mr: nigh el of oh e it i 
38. A Miſ- recital of a publick Statute is ſo fatal, that the Court, well Cro EI. 245. 
knowing there is no ſuch Statute, cannot, even if both Parties ſhould J, w 
conſent, give: Judgment 1e. 21691 6 | eee e nn eiten. 
39. A private Statute being miſ- recited in Pleading, the Plaintiff de- Sid. 356. Hil. 
murred : But did not ſnew the Miſ-recital for Cauſe. The Court doubted, 19 Car. 2. 


whether, in the Caſe of a private Statute, they could from a printed Holby v. Bray. 


Copy, or from the Record, or in any other Way, take Notice, that 

the Statute was not as the Defendant had recited it; and the Caſe was 

40. It has been ſince holden, th at, although a private Statute be miſ- Id. Raym. 
recited in Pleading, the Court muſt take it to be as recited, unleſs it is 382. Mich. 


denied to be ſo by Pleading Nul tiel Record; or ſhewn to be otherwiſe, by 0 W. 3. 
lledging how it ought to have been rec item. VFPatt v. Hill. 
alledging gh nr i | e 1 rag 
41. Every Miſ. recital of a Statute in a material Part is fatal. ro. Car. 136, 

| 522. Id. 


Raym. 382. 2 Mod. 98. 


42. The Words of tbe 8 H. 6. c. 9. are, if it be found by Verdict, or Cro.Bliz 186, 
in any. other Manner by due Form Law, that the Party, Cc. In recit- Farr v. Eaft. 
ing this Statute * the Words, or in any other Manner, were omitted, The Ld. Raym, 
Miſrecital was holden to be fatal; becauſe the Senſe of the Statute is 35% _ 
thereby altered, it being tied up to a Recovery by Verdict only: But it Page 659 
was ſaid, that if. the Miſ recital had been of a Part not material, the 
Miſ-recital would not have been fatal. F 

43. By the 8 Eliz. c. 2. par. 3. it is enacted, That if any Perſon ſhall Oro. Eliz 263. 
cauſe any other Perſon to be arrefied to anſwer in any Court, where any Li- / anderplanhen 
| berly or Privilege is uſed to bold Plea in any Action or Actions perſonal. In 2 6 
reciting this Statute the Word perſonal was omitted. The Miſrecital was e 
holden to be fatal; becauſe the Statute was recited as extending to all 
Actions, whereas it did in Truth extend only to perſonal Actions. 

44. A Miſrecital of a Statute in an immaterial Part is not fatal. Cro Car. 136 

5 E H | | 5 5 522. Lad. 
| | | | Raym. 383. 2 Mod. 98. 

45. In an Action of falſe Impriſonment, the Defendant juſſified under Godb. 246. 
the 1 M. c. 3. which Statute was recited in theſe Words, if any Perſon C v. 
ſhall maliciouſly and contemptuouſly moleſt. It was upon a general Demurrer 1 3 
inſiſted, that the Words of the Act are in the Disjunctive maliciouſiy or 48, bs ws 
contemptuouſly : But by the Court: Where the Word which precedes and 
the Word which follows are of the ſame Import, the Disjunctive or means 
the ſame as the Copulative and: But if the two Words are of different 
Import, as by Word or Deed, it is otherwiſe. Another Part of this Act 
was thus recited, by the ſaid Juſtices or by the better Part of them. To 
this Recital it was objected, that the Words are by the ſaid Juſtices or by 
the more Part of them : But the Objection was over-ruled. 

46. The Words of the Statute of Wincheſter are, foraſmuch as from 2 Mod. 99. 
Day to Day Robberies, Murders, Burnings and Theft be more often 2 Joa. 51. 
uſed. In an Action upon this Statute, brought by a Perfon who had . 
been robbed, the Recital was in theſe Words, foraſmuch as from Day 

10 Day Robberies, Murders, Burning of Houſes and Theft be more often 
Vol. IV. n 8 R | uſed : 
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_ Statute. 


uſed: But as che Plaintiff's Caſe was founded upon a Robbery, 


.* ie an 


— þ 


the 
Court were unanimouſly-of Opinion, that the Miſ-recital was not fatal. 


Cro. Elia. 245. 47. A Miſ-recital of a publick Statute; is not: cured by a Verdict: Nor 
Lev. can the Court, who are bound to take Notice of the Contents of every 
publick Statute, give Judgment; becauſe they know the Statute to be 
h otherwiſe. a 8 2 - | 1 NE 
Styles 241. 48. It is laid down, that a Miſ-recital of a:publick Statute, in a Part 
Boomer v. Which does not go to the Ground of the Action, is after a Verdict cured 
d. by the Statute of Jeofails, _ mitt 

Ld. Raym. 49. A Miſ-recital of a private Statute is cured by a Verdict: For Ad- 
382. Platt vantage ſhould have been taken; af -the-Miſ:recital, by pleading. Nul ſiel 


1 _ or by ſhewing the rn 2 


; Wotton. | 


6. Of Surpluſage in Pleading a Statute. 


Bro. Nug. et 50. An Act of Parliament, for the Reſtitution of an Heir after the 
Surpl. pl. 8. Attainder of his Anceſtor for Treaſon, enabled the Heir to enter. He 
did enter, and brought a Scire facias againſt J. N. Quare terra reſumi 
non debet, et liberari querenti, The Word reſumi was not in the Act: 


Yet the better Opinion was, that the Surpluſage, although in a judicial 
Writ, was not fatal. & F e 


»-<-* Summons and Sever⸗ 
ance. 


HIS Title is diſtinguiſhed in the Books by the Name of 
Summons and Severance: But the proper Name of it is Seve- 
rance; for the Summons is nothing more than a Proceſs, 


which muſt in certain Caſes iſſue before Judgment of Severance 
can be given. | e 


It will here be proper to ſhew, 


(A) The Necellity of Judgment of Severance in ſome 
8 Ns: es 


(B) By whom Judgment of Severance may be given. 


(C) Where a Summons mult iſſue, befoze Judgment of 
Severance can be given. 
(D) At- what Time Judgment of Severance muſt be 
pꝛaped in a Writ of Erroz, EG 
4 N E) Who 
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E) Tho may pꝛay Judgment of Severantde. 
(F) In what 'Aﬀtoris Tuogment of Severance may be 
„ CCC 
(8) Where the Writ abates notwithſtanding there s 
„ r ̃ ˙ ¼!Ä——— 
(AH) The Conſequence ok Judgment of Severance to the 

Party ſevered, | 


" ——. 
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(4) The Necellity ok Judgment of Severance 
XV tn fome Cales. 5 


1. ITis a Rule of Law, that if two or more have a joint Right to a 
Thing, they muſt join in an Action for the Recovery thereof. 

2. Joint Tenants muſt implead jointly: For they claim under one 1 Inſt. 180. 
Title. | i 

3. Parceners, who make but one Heir, muſt, in order to recover the 1 To. 163, 
Poſſeſſion of their Anceſtor, join in one Præcipe. 7 5 164. 

4. Executors, becauſe the Right of their Teſtator devolves on all of Godolph. 
them, muſt join in an Action for the Recovery of any Thing due to their 


Orph. Leg. 
Teſtator. 


134. 

| - Salk. 3. 

| ] + 3 = Carth. 61. 
5. If two or more Perſons, who have a joint Right of Action, have - Page 661 
not all joined in an Action which is brought, the Defendant may plead 38 
in Abatement: For if any one could recover in ſuch Caſe ſingly; every fern aa 
other might; the Conſequence of which would be, that the Defendant ,s 


4 4 : : Moor. 

would be liable to anſwer in divers Actions for the ſame Matter. 9 — 37. 

| F 3 8 Salk, 3, 32. 
2 Lev. 113. 3 Lev. 354. 1 Mod. 102; 


6. It is indeed in the Power of one or more of the Perſons, who have 1 Inſt. 139. 
a joint Right of Action, to commence a Suit in the Name of all in whom Bro. Summ. 
the Right is: But, notwithſtanding a Plea in Abatement would be there- ud Sev. 
by prevented, it would ftill be in the Power of any one of them, by Pl. 17. 
neglecting to appear, or by refuſing to proceed afterwards in the Suit, to 
render it fruitleſs. 


7. For if an Action be brought in the Name of two or more, and one Bro. Summ. 


make Default, the Nonſuit of him is the Nonſuit of all. „ 2 _ 

| 5 pl. 5. Pl. 7. 

8. So if a Writ of Error be brought in the Name of two or more, the Cro. Elis. 892. 
Aſſignment of Error cannot be by one without the other or others. Andrews v. 

is | Ld. Cromwel!, 


9. To prevent the Inconvenience and the Failure of Juſtice, which Hard, 318. 


would be, if all the other Perſons having a joint Right of Action ſhould Manly v. 
be precluded by the Negligence or Colluſion of one from havin i Bro, 


i : 3 g the Summ. and 
Effe& of a Suit, the Law has provided, that if one of the Perſons, in fr 


whoſe Name a joint Action is commenced, do not appear, or do after pl. # ig * 
Appearance make Default, the other or others may have Judgment ad 
ſeguendum ſolum, or in other Words Judgment of Severance. 12 i 
10. If two bring an Aſſize, and one come not at the Day, a Summons po. Summ. 
ad ſequendum fimul may iſſue; and if the Party ſummoned do not appear and Sev. pl. 4. 


at pl. 18. 


1 
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. Summons. and Severance. 


FIR 4 a. 


"ar the Return # the Summons, the other Party may pray J adgment * 
ſeguendem ſelum / 4 2. 1 
Bro. Summ. 11. If eight have joined in an Aflize, and bye of them are donfuired, 
 andSev.pl.16, or will not ſue, Judgment of Severance may be had againſt the five, 
Fitz. N. B. 132. If in a Writ of Quo Jure by two one make Default, Judgment of 
128. Severance may be had by the öther; in which Caſe the Nonfuit i of the 
I loſt, 139. one ſhall not be the Nonſuit of the other. 
13. After Judgment of Severance againſt one or more of the Paal 
in an Addon, the other Plaintiff, or Plaintiffs * Pee 1 in che Son. 


ers 
te 


— 3 


65 B) By whom Judgment of Severance may 
7 be given. 


W USTICES of Njfi Prius have no Power to give Judgment of Se- 
andSev.pl.1o. verance; for ſuch ee ee can only be —_ by the 1 uſtices of the 
= Abr. Court in which the Recosd is. . | 


f YO _ 


page 662 ® (C) Where a Summons muſt iſſue, befoze 
Judgment of Deverance can be given. 


1 Inſt. 139. F two or more are joint Plaintiffs i in an Action in which there 5 
Bro. Summ. be Judgment of Severance, and one of them have not appeared, 
and ev. pl. io. he muſt be ſummoned before Judgment of Severance can be given againſt 
* Abr. him; becauſe a Writ may have been purchaſed i in a Perſon' s Name with- 
4 out his Privity. 

Bro. Summ. 2. But if two or more joint Plaintiffs in an Action have both appeared, 
and Sev. pl. 1o. and afterwards one make Default, the Court may without a previous 


10 Rep. 135. Summons ive Judgment of Severance againſt him. 
Hard. 317. 85 Judg S 


* 


(D) At what Time Judgment of n 
| mult be p2ayed in a Mrit of Erroz. 


Cro. Jac, 117. 1. FUDGM ENT of Severance cannot be given in a Writ of Error, 


Bluat v. unleſs it be prayed before the Defendant has n in Nullo eſt 
Snegfone. erratum. 
2 Lilly Pr. 2. But ſuch Judgment may be given after a Joinder i in the Aſſignment 


Reg. 663. of Error. 


(E) Who may pꝛap Judgment of Severance. 


ls. Some. 1 F two of four joint Tenants diſſeiſe the other two = two, who 
audSev.pl.17. . are diſſeiſed, may bring an Aſſize in the Name of the four, and 
; may have] udgment of Severance againſt the two Diſſeiſors, 5 
2. Judg- 


Dumas and Deverance. = 


— 


- ”— — — 


2. Judgment of Severance may be prayed by one joint Tenant againſt 5 Mod. 150 


any other joint Tenant who has Joined i in an Avowry. ** Pullen 
mer. | 


3. Bur where two joint” Tenants, who had acknowledged a Statute up- Noy 1. 
on which their Land was taken in Execution, did afterwards join in Farmer v. 
bringing an Audita quereln upon the Statute, it was holden, that Jud Downes, 
ment of Severance could not be given; for the Wrong done to one by =. | 
ing the Land in Exccution being no Wrong to the other, they ought got to 
have joined, but each ought to have brought an Audita guerela. | 
4. One Tenant in Common cannot in the general pray Judgment of 2 1d. 297%. 


Seyerance; for, as the Titles of Tenants in common ate diſtiact, they are 5 Mod. 1. 


not in the general obliged to join in an Adion: But one Tenant in Com- 

mon may pray Judgment of Severance in an Action of Quare impedit 

for the Recovery of an Advowlſon ; becauſe, as an Advowſon is dot di- T 

viſible, Tenants in Common muſt join in that Action. i 

5. If two or more Parceners have joined in an Action for (recovering 1 Taft 6 
the Eſtate 'of their Anceſtor, Judgment 'of Severance may be ; prayed ; g * 
becauſe they could not avoid joining in ſuch Action. a 
6. If a Perſon having two Daughters be diſſeiſed, and the Daughters Ibid. 
die leaving Iſſue, any of their [flue may pray Judgment of Severance: © 
For, as a Joint Right deſcended upon them from their common Anceſ- 
tor, they * muſt all join in a Præcipe; and it makes no Difference, whe- # Page 663 
cher the Anceltor, feeing he was out of Poſſeſſion, died before the Daugh- © 
ters or after; for in either Caſe the ye muſt make themſelves Heirs to 
the Perſon laſt ſeiſed. 

7. But if the two Daughters had | in this Caſe been attually ſciſed, and Bra 
afterwards difſeiſed, none of their Iſſue could have prayed Judgment of pl. 2. 
Seyerance z becauſe 2s diſtinct Eſtates deſcended from ſeveral Anceftors, ll. * 
it was not neceſſary for the Iſſue to join in a Precipe. 

8. Judgment of Severance may be prayed in an Agon of Treſpaſs by a 
Executors for an Injury done to the Goods of their Teſtator; becauſe, as in-Qrph. Leg. 
repreſenting him they make but one erin ws they mult all Join in ſuch 134. 


Carth, 67. 
Action. i | 1 Salk. 3, 9. 


; R = 
— Hoe who Ber Joined is 8 Writ of Error, PEG. 3 


* a Neceſſity of | Joining! therein, * of Severance may hs adit 5 


prayed. | Cro.Eliz,9g2, 
10. No J udgment of 3 can be W in a Caſe EF VOPY two 2 Rol. Abr. 


or more Perſons, who might have brought ſeparate Actions, have joined 75 
in an Action; for it was their Folly ſo to do. Rep. 25. 


11. If four Perſons join in ao Action of Qxare Inpedit for the Re- Bro Bro. Quar. 


covery of an Advowſpn, and one vary from the others in making Title Imped, Ns * 


to the Advowſan, Judgment of Severance cannot be prayed, but the 


Writ ſhall abate ; for they ought not to have joined in the Action, unleſs 5 
their Title had been joint. 


12. 4. B. and C. being jointly ſeiſed of certain Premiſſes made a Leaſe Bro. 8 


thereof to D. for Life; and afterwards B. and C. releaſed to 4. In an ind Ser. * | 


Action of Waſte by & the Leaſe was pleaded by D. in Abatement ; and 
it was inſiſted chat B. and C. ought to have been joined in the Action: 

But it as helden, that as e e and C. Was gone by the Releaſe 
A. yp tus bent f them. 


l (F) In 
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© In what A Actions Judgment of e Severn 
map be given. e auld 


Ra les. 4 
* £4 FN ut q 


1 Inſt. 139. Ky unc of e may be given , in an n Aſlze 1 oy Writ 
Bro. Judg. of Se z in a Writ of 80 ad ; and 1 in al al en, h 
Pl. I 44» 


Keilw. 47 — 1 


10 Rep. 138. 2. Judgment of: En cannot- be Gren id. a Writ of uid Juris 
Read v. Red- pee becauſe the Tenant ſhall not be cochpelled to attorn to one Perſon, 
man. | 4 

1 Inſt, 286. 3. Judgment of Severance may be given in an 25 of Detinue of 


Bro. Chart. de Channe + For this Action tendon the rer ] 
'T erre, pl. Tc. | 


| Bro. Summ. th, But Judgment of Severance cannot be given in an Action of Cham- 


and Sev. ay. perty : Becauſe this Action, as. only. Damages can. be recovered _— 
is Perſonal. 


1 Inſt. 139. 5.0 . f of Severance may be = in all mixed ade. ; 
Bro. Chart. de” Fi be» e a 
Terre, pl. 2 Det 8 12 1303 needs 


Keilw. 47. 6. Jo's ment 25 Arora may be given in an eee rms, becauſe 


bd 4 „ ww - # 


2 Rol. Abr N 28 . 115 3 $7 : z e 88 ! ig: 25 
488. la 10 7 abe! b « : ') it | 
| * Pape 664 * 8. Tr Sg: Euer 


" oy that © Jodgmen of Severance cannot be 
1 Inſt. 139. nn: in a Ferſonal Action. 8 


Bro. Chart. 1 FLEE 1897 55 10 l 38 
de Terre, pl. . Bro. Samtn, and FR pl. 2. Cut tt 3 CT! by Ne FLEA 
Gib. Hiſt. > If: a Treſpaſs be committed upon the Eſtate of two Joint-tenants they 
C. P. 196, muſt join in an Action; yet no Judgment of Severance can be given: 
e Elz 649. For, as either, might have releaſed” the Damages, either may "refuſe to 
carry on a Suit fot the Recovery of Damages. 
Ibid. 10. If an Action of Debt be brought by two Obligees of a Bond, 
2 of Severance, although they muſt join in the Action, cannot 
be given: Becauſe either may diſcharge the Debt; and the Law does not 
provide for a Caſe, in which one Man has by be own Folly put himſelf 
| into the Power of another. 
Cart. 191. 11. But Judgment of Severance may be given in a Perſonal Action 
| Richfield v. brought by two or more Executors ; for although any one of them 
_ Off. May give a Releaſe, the Releaſe would be a Deoghovit| in him: But as 
of Exec. 96, the refuling to join in carrying on the Suit is not a Devaſtavit, if Judgment 
104. of Severance could not be given, any one of them may, by colluding with 
| the Debtor, prevent the Recovery of a Debt due to his Teſtator, with- 
- » .. out being guilty of a Devaſtavit. a | 


Herd. 317. 12. If two;Executors however declare in an Aciion of Trover for a 


Manh v. Bond loſt in the Time of their Teſtator, but lay the Converſion after his 
Loney. Abr. Death, Jodgment of Severance cannot be given; becauſe as the Con- 
458. . verſion, which is the Gift of this Action, Was in their own Time, it 1s 


like an Action of Treſpaſs upon their own Poſſeſſion, in which Judgment 
of Severance cannot be given. 


2 Inſt. 139. 13. Judgment of Severance may be given in an Action of Attaint 


Bro. Samm. upon a real Action; for wherever ſuch Judgment might have been given 
| _ Sev. pl. 2. jn the Principal Action, it may in an Action of Attaint founded upon that 
* Action. : 


14. Judg- 


i. * * 
* 8 


Summons and Severance, 


11 0 


1 


14. Judgment of Severance may be given in a Suit upon a Writ of 1 loſt. ! 39. 
Error, or in a Suit upon a Scire facias, provided it might have been 6 Rep 25. 
given in the original Action; for theſe Actions, although Perſonal, ſhall Cr. Eliz. 649. 
follow the Nature of the Actions upon which they are founded. EEE 

15. Judgment of Severance may ſometimes be given in Suit upon a 4 


Writ of Error, although it could nat in the original Actiou. Fig 
29 296 52 TIC © l 30 | | j Caſe. | 
= . an Cro. Jac. 177, 616. Cro. Elia. 649. ö 


16. The Diſtinction ſeems to be, that if any Thing may be recovered 10 Rep 
by two or more Plaintiffs in a Writ of Error, Judgment of Severance #-ad v. 35+ 
cannot be given ; but where a Writ of Error is brought by two or more Nen. 
Plaintiffs to diſcharge themſelves from ſome B 6 Rep. 25, 
laintiffs | g ome Burthen, Judgment of Se- 3 


| ena | Cro Eliz. & 
: Neu.. d; Kh 
verance may be g - N oo Jac. 117; 
* : 1 0 \ 


17. If two Plaintiffs in an Action of Debt are barred by an erroneous Cro Eliz. 6 
Judgment, and Coſts are taxed againſt them, and they afterwards bring a Razirg 9 8 
Writ of Error to get rid of the Coſts, Judgment of Severance cannot be Naddel. 
given; becauſe, as either of them might before Judgment have releaſed : Rep, 3. 
the original Action, it is now in the Power of either of them to give a np i 
Releaſe of Error, which mou Man Re One, - 5... | r 

18. But if divers are Defendants in an Action, and Judgment be againſt Cr 
Yor” pod abey bring » Welt 6 e. 
Coſts, and Damages of the Action, Judgment of Severance may be given: Herrir. 

For, although the Coſts and Damages are a meer Perſonal Duty, it? Rep. 25- 
would be hard, that a Releaſe of Error by one, with whom the others 8 625 
are compelled to join in bringing a Writ of Error, ſhould be prejudicial Cro Jac. 19,” 
to the others: Nay this N £57 it into the Power of a Plaintiff, to ſe- 115. ol 
cure himſelf always againſt a Writ of Error, nothing more being neceſſary, 

than ta, make ſome Perſon, upon waom he can depend to collude with 

him, a Defendant in che Action. e | 

19. It has been holden, that if there be Judgment of Outlawry againſt Salk. 496. 
two, a Writ of Error to reverſe the Judgment muſt be in the Name Omen! v. 
of both; that if only one appear, Judgment of Severance may be given 2/2 
againſt the other; and that the Judgment in the original Action may in Page 66; 
ſuch Caſe be reverſed for the Benefit of him who does appear, 

20. This Determination, if ,not miſtaken by the Reporter, ſeems to 6 Re 21 
have been a haſty one; for it is laid down, and in Books of the beſt Ruddoct's 
Authority, that where four had joined in a Writ of Error to reverſe a Caſe. Bro. 
Judgment of Outlawry, and two of them had made Default, Judgment of Summ and 
Severance could not be given; becauſe, as they might have had ſeveral pl. 11. 
Writs of Error, it was their Folly to join in one Writ. _ | | 

21. Judgment of Severance may be given in a Suit upon a Writ of 1 Ing. 1 39 
Audita Querela, brought by two upon a Judgment in a perſonal Action: Bro. Summ. 
For, as the Suit is by way of Defence, it would be hard, that the Nonſuit and Sev. pl. z. 
of one ſhould be the Nonſuit of the other. | : © © 6 Rep. 25. 

5 xt. = FE: goon Cro Eliz. 649. 

„ | | ET Cro. Jac. 616. 

22. It is ſaid that Judgment of Severance may be given in an Action Godb. 59. 
2 the Caſe, Quare exallavit ſtagnum, per quod ſuum pratum fuit inun- Giles's Cale. 

atum.  - 8 5 ons | | ; 


(6) Where 
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Summons and Severance. 


(0) Where a Writ abates after Judg 
ED _ _ Deverance. 


| i Ty oy 
10 Rep. 134. 1. I F two Jointenants join in a Suit upon a Writ of Scire faciat, and 
Read v. | one die after Judgment of Severance, the Suit does not abate ; be- 
Redman. Cauſe it is founded upon a judicial Writ. i | 
Cro.Ear.g74 2. But if two Jointenants Join in a real Action, and one die after 
Nerv. Judgment of Severance, the Action does abate; becauſe it is founded 
Dryden. upon an original Writ., On | 
10 Rep. 134. 
Cro. Jac. 19. 1 a ; | | 
10 Rep. 134. 3: For the ſame Reaſon, if two Parceners join in a real Action, and 
Read v. one of them die after Judgment of Severance, the Actian does abate, 
Redman. | 4 23 , BEE | 


Qo. Jac. 19. Cro. Car. 574. 


ment of 


11 Rep. 4. 4. The Reaſon why an original Writ abates in the two latter Caſes is, 
Gegfrey'sCaſe. that the Survivor, who upon the Death of the other became intitled to the 
10 Rep. 134. Whole, may have an original Writ to recover the Whole: For if an 
1 Sauna. 285. original Writ, which when it was ſued out was proper, become after- 
wards untrue or unfit for the Party's Caſe, and he may have another 
original Writ which agrees with the real Truth of his Caſe, the original 
Writ does abate, notwithſtanding the Alteration was occaſioned by the 
Act of God; becauſe the Law will not ſuffer a Party to recover under an 

original Writ, the Words of which are falſe or unfit for his Caſe, 
- yo ſep. 1946 85 But if an original Writ become after Judgment of Severance untrue 
Md A or unfit for the Party's Caſe by ſome Act of his own, the Writ does not 
Redman. ipſo facto abate, it being only abateable; becauſe ir would in ſuch Caſe, 
| provided there had been no Judgment of Severance, have only been 


abanable... 3 | | 
1 Inft. 197, 6. If two Parceners or two Jointenants join in a Writ Quare Impedit, for 
286. _ the Recovery of an Advowſon, and one die after Judgment of Severance, 


10 Rep. 134+ the Writ, notwithſtanding it is an. original Writ, does not abate : Becauſe, 


as an Advowſon is not deviſable, the Party who proceeded in the Suit 
would have recovered the whole if the other Party had lived, and conſe- 
quently no new Right is acquired by his Death. 

* Page 666 * 7. If two Perſons join in a Writ of Error brought to reverſe a Judg- 
| 10 Rep. 135. ment, and one die after Judgment of Severance, the Writ, although it 
ms. be n does not abate: Becauſe, as the Deſign of the Plain- 
Redman, tiffs is only to diſcharge themſelves of a Judgment, the deceaſed Party 
6 Rep. 25. could not, although cheie had been no Judgment of Severance, have re- 


Oro. Fü. 649. leaſed the Error. 
Cro. Jac. 117, | | 


616. | 5 FO th 
Iſt. 139. 8 The Death of one of the Plaintiffs after Judgment of Severance in 
Cro. Eliz. 448. a Suit upon a Writ Audita Querela does not abate the Writ, although it 
Cro. Jac. 19. be arr original Writ, becauſe nothing can be recovered in the Suit; the 
6 my. 256. Deſign thereof being only to get rid of a Charge to which the Plaintiffs 
, 85 3 

Cro.Eliz.6;2. 9. If an Action of Debt be brought by two Executors, and one die 
Anon. after Judgment of Severance, the Writ does not abate : For the Right of 
10 Rep. 135. the Survivor, who might if the other had lived have recovered the whole 


Hard. 317. . 
Went. Of, of Debt, is not thereby altered, 


Exec. 96 A 
104. i : 2 3 : 70 10. A Writ 


.. __ 
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Summons and Severante. 


* 2 


10. A Writ does not abate, after Judgment of Severance, becauſe Bro. Brief 
the Party againſt whom Judgment has been given was an Alien; tor 121. 
Advantage ſhould have been taken of this in Pleading. 
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(H) The Conſequence of Judgment of Seve- 
rance to the Party ſevered, ' ”. 


. HE Power, which a Party againſt whom Judgment, of Sever- gro. Proc. 
ance has been given, had over an Action, is thereby ſo intirely pl. 12. 

at an End, that his Name can never after be made uſe of in any of the 2 Rol. Abr. 
- Proceedings, C ride 15)ukf 507 499 

2, An Action of Debt had been brought by ſix Executors, but there Cre Car. 420. 
was afterwards Judgment of Severance againſt three of them z and final Price v. 
Judgment was entered in the Names of che three who had proceeded 7.08 
in the Suit. It was aſſigned for Error, that the other three, notwith- mans: 2k 
ſtanding the Judgment of Severance, were ſtill Executors, and conſe- 
.quently that they ought to have been named in the final Judgment. But 
the Court held, after ordering Precedents to be ſearched, that the final 
Judgment ought to be entered only in the Names of the Executors who 
had proceeded in the Suit. eee, | 

3. Two Executors had joined in an Action; but there was Judgment yy. os 
of Severance againſt one of them. The other proceeded co final Judg- of Exec. 104, 
ment, and then died. As the Survivor was no Party to the final Judgment, 105. | 
it was holden, that he could not take out Execution upon it. N F = 

4. One Executor may indeed, although Judgment of Severance be Godolph. 
given againſt him, releaſe the Debt, for which an Action is brought in Orph. Leg. 
the Name of him and another Executor, at any Time before final Judg- 134 
ment: But this does not proceed from any Power he has over the Action, P.. 51: fl. 
but from an Intereſt which he ſtill has in the Debt. The Preſumption Waitaf Of. 
of Law is moreover, that, as he is liable to anſwer for the Debt ſo of Exec. 104. 
releaſed, it being a Devaſtavit, his Co-executor is not thereby injured. 
$5. If aWrir of Partition be brought in the Name of three Parceners 
and there be Judgment of Severance againſt one, that Party ſhall not- 
withſtanding the Judgment have a third Part of che Eſtate; the Deſign 
of the Suit being to make Partition of the Eſtate. 0 


Jenk. 211. 
pl. 46. 


"is 


2a 


8 22 

IS; 

— 
- 


— b — 
. * = * 1 * e „*«/** „ „„ e 


Page 668 commanded, to forbear the doing of an Act therein“ mentioned; or if 
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nay — * Superſedas. 


tis ogy in be ſic * of the Word, 6 means F< feng 
aſide or annulling of an Act. N ; 

Bur the Wore, in its legal Acceptation, means the prevent - 
ing, as _ as the be ſening! alide or annulling of ah AG 


1 


The Matter which falls properly 2 this Title mal de ranged n the 
all x abe wies den 31 ' 
1 | 
(A) Ot the different Kinds of Superſedeas. - 
(B) Who may award a Writ of Superledeas. | 
(C) In what Caſes a Writ of Superſedeas may be atvarded. 


O) Ot certain Writs which are Superſedeas' 5 by Impli 
cation. 


1. Of a Weit of Audita Brerela.. 
1. A Writ of ſecond. Deliverance. 
2. A Writ of Habeas Corpus ad e & einne. 
3. A Writ of Certiorari. 
. A Writ of Error. 1 
* N 


5 00 Ot certain Requiſites, which are neceſſary to the makin 
ok a Writ of Erroz a Snperſedeas, fi 


1. It muſt be allowed. | 
2. Bail muſt be put in thereto. 
3. It muſt be POP? in without Delay: 


20 1 22 


(F) To what Time a Writ of Etro? relaten as a Super 
ſedeas. 

(8) bat the Effet of a Superſedeas ls. 

(H) pow Diſobedience to a Superſedeas may be i 


— I 


6 


(4) Of the different Kinds of Superſedeas. 


I. Superſedeas \ is ſometimes 3 at other Times i it is implied. 
2. An expreſs oa edeas may be by Writ or without Writ. 
When it is by Writ, the Perſon to whom the Writ is directed is 


as 


the Act have already been done to annul i it as far as poſſible. 1 
4. 
4 


&* 


Superſedeas: 


ITE IO 2 +" _ 


4. If an Exigent have been awarded againſt a Perſon, he may have Fleck, N. B. 
Writ directed to the Sheriff, commanding} him, upon the Perſon's find- 1 
ing Sureties to appear at the Return of the Exigent, that if he have not 
arreſted him, he do not arreſt him, but ſuffer him to go in Peace MY 
that if he have arreſted him, he diſeharge him. 
6 Or the Perſon againſt whom an Exigent has been ade rn wa. 
upon finding Sureties in a Court which has Power to award a Writ Sur 


perſedeas, have Writ of Neft, directed to the Sherift, to the ſame 
Effect. X 


6. An expreſs Superſedeas without Writ is, where a Penfoh; l | | 
purſuant to an Authority in him veſted made an Order for the doing of 
an Act, does by a ſecond Order forbid the doing of the Act. Sd a 

2 Os If a Juſtice. of the Peace have made an improper Order, he may, Stu. 6. | 


upon finding that he has ſo done, by a ſecond nn e nc. the dot 1 be 5. of 
N 0 | ancras 


* GS . Inbab, of | 
82 | Ro Rumbald, | - 
8. But if the Act directed by the former Order to be done were done 1Hawk. 1 54. 
before the Delivery of the ſecond Order, it is doubtful whether this ſhall _ 
annul the Act; and it may perhaps be proper, that only a Writ of 2 
perſedeas ſhould have a retroſpective Power. 
9. Every Writ is a Superſedeas by Implication, by which, although. no 
Writ of Superſedeas have iſſued thereupon, the doing of an Act is pre- 
vented. 
10. But a Writ, which i is only a Super ſedeas by Implication, cannot an- 
nul an AR, which was done before the Writ tives. 


— rae may. award a writ of Superſedtas. | 


Writ of Superſedeas 35755 not lie from any other Court to the Court 
of Chancery: But this Court m award a Writ of ald, 
to a. Writ from the ſame Court. 
2. If one Perſon have ſued out a Writ of Supwlicavit from the Court Fitzh. N. B. 
of Chancery, for arreſting another to find: Sureties of the Peace, the Per- 238. 
ſon againſt whom this Writ is awarded, may bave a Writ of Superſedeas 
from the ſame Court, commanding the Sheriff to forbear to arreſt him. 
3. A Writ of Superſedeas may at any Time be awarded from the Court 
of Chancery to any other Court. 
4. A Capias ad Satisfaciendum having iNued. from the Court of King? s Bro. Superſ. 
Bench, a Writ of Superſedeas was awarded by the Court of Chancery, pl. 5. 
* commanding the Juſtices of that Court to ſurceaſe. This Writ was by 
' ſome thought to be contrary to the Law: But Finch, becauſe it was' out 
of a higher Court, did ſurceaſe, and no further Proceedings were had. 
„5. If after Surety of the Peace have been granted, by the Court of Bio. Peace, 
King's Bench, a Writ of Superſedeas come from rhe Court of Chancery Pl. 17. 
to the Juſtices of that Court, their Power is at an End. | 
6. Any Court of Record at Weſtminſter may in Term Time award a 
' Writ of Superſedzas, to any Writ or Proceſs which has iſſued from the 
ſame Court; or to the Proceedings: of any other Court, in caſe the other 
Court have proceeded in a Matter properly conuſable in the Court from 
whence the Writ of Superſedeas is awarded. | 
*7. 1 a Capias or an Exigent have been awarded againſt a Perſon, he « Page 66g 
may in Tergy, Time have a Writ of Superſadeus out of the Courr w 


hich Pitah. N. B. | 
 "#Warded i N. i 1 * 236. 
+ 95 ' ! x . | ' 8. If 
% ty ; A. | | 
* F 3 
- | 


W 


- Superſedeas. 


** 


to. Superſ. 8. If after a Perſon, who is ſued in a Court Chriſtian, have obtained a 
. 13. Writ of Prohibition the Spiritual Court proceed to Excommunication, he 
ih. N. B. may in Term Time have a Writ of Super ſideas out of the Court, from 

Tow which the Writ of Prohibition was awarded. f 1 

Salk. 293. 9. Heretofore a Writ of Superſedeas to a Writ De excommunicato capiendo 

Rex v. could only be had from the Court of Chancery, unleſs the Court Chriſ. 

Fowler. tian had proceeded after the awarding of a Writ of Prohibition : But as 

every. Writ De excommunicato capiendo muſt, purſuant to the 5 Elia. c. 2 3. 
be entered of Record in the Court of King's Bench, before it be deliver. 
ed to the Sheriff, and muſt likewiſe be returned to that Court a Writ of 
Super ſedeas may at this Day be awarded by this Court. . 
Bro. Superf, 10. If an Accountant of the Court of Exchequer be ſued in the Court 
Pl. 38, of Common Pleas, the Court of Exchequer may in Term Time award a 
Writ of Superſedeas to the Juſtices of the Court of Common Pleas, com- 
manding them to ſurceaſe. FP TH 
Ibid. . 11. The Court of Exchequer cannot award a Writ of Super ſedeas to 
the Juſtices of the Court of King's Bench; becauſe the Pleas in this 
Court are before the King himſelf : But the Record of the Court of Ex- 
chequer may be ſhewn to this Court, and, if the Perſon therein ſued appear 
to be an Accountant of the Court of Exchequer, the Court of King's 
Bench will diſmiſs the Suit, 5 | „ 
Bro. Super. 12. If after the Plaintiff have recovered in an Action of Debt upon a 
pl. 1. Bond in the Court of Common Pleas, the Defendant bring a Writ of 
| Error in the King's Bench, and the Plaintiff pending the Writ bring 
another Action of Debt upon the ſame Bond in the Court of Common 
Pleas, this Court cannot award a Writ of Swperſedeas to the ſecond Action: 
But the Court of King's Bench may. | . | 
13. By the 2 E. 3. c. 8. it is provided, © That it fhall not be com- 
* manded by the great nor little Seal to diſturb or delay common Right; 
« and though ſuch Commandment do come the Juſtices ſhall not there- 
4 fore ſurceaſe to do right in any Point.“ 5 

Bro. Soperl. 14. In an Action of Treſpaſs there was Jocgnent for the Plaintiff, 

pl. 26. and a Capias was awarded for the Fine due to the King. And an Exigent 

Fitrh. N. B. vas afterwards awarded. Hereupon the Defendant obtained a Writ of a 
530. Superſedeas under the Privy Seal, commanding the Juſtices to ſurceaſe all 

| Proceſs for the King. The Writ of Super ſedeas was holden to be conſiſtent 
with the 2 E. 3. c. 8. for 3 the Fine aroſe upon the Suit of the 
Party, the King may at his Pleaſure, as the Capias was not executed, 
put a Stop to all Proceedings for his Fine: But if a Defendant have in 
ſuch Caſe been arreſted upon the Capias, the King ſhall not, unleſs the 
Plaintiff be ſatisfied, ſer him at Liberty; for the Plaintiff may elect to 
have the Capias for his Execution. + | | 7 

15. An expreſs Superſedeas without Writ can only be granted by the 
Perſon or Perſons, who did the Act which is intended to be ſuper- 
ſeded. 5 | | 

16, Two Juſtices of the Peace may by a ſecond Order ſuperſede a 


81. 6. | of former Order made by themſelves. 


Pancras v. 


The Iabab. of Rumbald. 


Salle. 472 17. But a Court of Quarter-Seſfions cannot by their Order ſuperſede 
The 14125. of an Order made by two Juſtices of the Peace. he 


Ofwell v. : 
The Inhab. of Woking. 


z Hawk. 154. 18. The ſame Juſtices, by whom Reſtitution was awarded upon a Con- 
Dyer 187. viction on an Indictment for a forcible Entry found before them, may, 
F. C. upon the Inſufficiency of the Iadictment appearing to them, ſuperſede 
— the Award of Reſtitution, in caſe it have not been executed. NN 
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Superledeas 


. 19. And it is raid, chr if. the Award of Reſtivution 1 were 5 5 7 by 7 «Page be 
. ar hve J winde it DEEP e e * any's one or two of them. | 


_ Cro.Eliz.g15. | | ö | 
" Fitzwil- En | 
lian's Caſe. 


DR But i it BE to be UE at no cer Jaftice or , Juſtices of the 1 Hawk. 154- | 
Peace, nor other Court whatſoever, except the. Court of _ Bench, Dyer 187. | | 
have a Power to ſuperſede ſuch Award. | | 
21. If one Juſtice of the Peace have iſſued u, Warrant, to compel a 1 Hawk, 128. | | 
"Perſon to find Surety of the Peace, any other Juſtice. may, upon the Lamb. 95,96, | | 


e ee Recognizance before him for N che i 99: 
1 lede the W Warrant. 
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0 In what Caſes a Writ of Rupees | 
may be awarded. | 


1; a Capias or an Exigent have been W's the Perſon 487100 Fitzh. N. B. 
whom it was awarded may, whether he has. or has not been ar- 

reſted th:reupon, have a Writ of Super jedeas 

2. But if a Perſon: have been arreſted upon 4 Capias ad ſatisfaciendum, Fitzh, N. B. 
no Writ of Su perſedeas lies; becauſe he is taken in Execution. 3 
3. Ifa Declaration be not filed againſt a Defendant, who is in Priſon, g Mod. 306. 
within two Terms, he may have a Writ of Super ſadeas: But the Plaintiff Henley v. Robi. 
may bring a ſecond Action; for, notwithſtanding the former Action Carth. 469. 
was for want of declaring i in due Time ſuperſeded, the Cauſe of Action 
remains. 

4. Two Sheep 1 hoon diſtrained, the Owner applied for a Writ Bro. Superf, 
of Saperſedeas. It was hereupon ſaid, chat this Writ lies only for the pl. 34. 
Perſon, and not for any Chattels : But by Lacon it lies for both. 


5. A Writ of Superſedeas lies to Proceſs of Outlawry. Fitzh. N. B. 


SES PR 
6. If one Juſtice of the Peace have pines a Warrant, to compel a 1 Hawk. 128. 


Perſon to find Surety of the Peace, any other Juſtice may, upon the Per- Lamb. 95, 
ions entering into a Recognizance before him for keeping the Peace, " 99. 
ſuperſede the former Warrant. 
7. If a Writ of Supplicavit have iſſued from the Court of Chancery, to Fitzh. N. B. 
compel a Man to find Surety of the Peace, he may, upon finding Surety 238. 
in that Court, have a Writ of Superſedeas. 
| 8. Heretofore if a Juſtice. of the Peace had granted a Warrant, to Ibid. 
compel a Perſon to find Surety of the Peace, the Court of Chancery or Lamb. 96. 
King's Bench might, upon the Perſons finding Surety, have granted a 
Writ of Superſedeas to the Warrant, 
9. But by the 21 Fac. 1. c. 8. par. 3. after reciting, ae divers turbu- A guperſedexs 
lent and contentious Perſons, deſervedly fearing to be bound to the Peace tothe Warrant 
or good Behaviour by Juſtices of the Peace of the Counties where they of a Juſtice of 
oy well, dooftentimes procure themſelves to be bound to the Peace or good te . for 
haviour, in the Court of Chancery or King's Bench upon inſufficient rg” 
Sureties, or upon colourable Proſecution of ſome Perſon: or Perſons, who Surety of the 
will be ready at all Times to releaſe them at their own Pleaſure z; where. Peace, is not 
upon his Majeſty's Writs of Super ſedeas are oftentimes directed to the to iſſue wich. 
Juſtices of the Peace, and others his Majeſty's Officers, requiring them _— = 
and every of them to forbear to arreſt or impriſon the Parties afoteſaid ; 
by Means whereof the ſaid turbulent and contentious Perſons miſde- 
mean themſelyes amongſt their Neighbours with Impunity, to the great 


Vor. IV. Offence 


** 
. 
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Superledeas. 
Gffeace and Diſturbange of their Neighbours amongſt whom they con- 
verſe and live, to the Aﬀront of the Juſtices of the Peace, and to the 
evil Example and Encouragement of like ill-diſpoſed Perſons, it is en- 
5 afted, © That all Wrich of Sepafedras, granted by either of the Courts 
* Pape 671i 3 ſhalt be void and of nome Effect, unleſs fuch Procefs be 
| & granted upon Motion in open Court firſt made, and upon fuck ſuffi- 
«© cient Sureties, as ſhall appear unto che Judge or Judges of the fame 
“ Court reſpe&ively upon Oath, to be afſefſed at five Pounds Lands or 
<..reff Pounds im Goads: in the Subſidy Book at the leaſt; and unleſs ic 
&* ſhall alſo appear unto the ſaid Judge or Judges, from whom fuch 
Super ſedeas is deſired, that the Proceſs of the Peace or good Behaviour 
6 is proſecuted againſt him or them deſiring ſuch Super ſedeas, bona fide 
* and by fore Party grieved, in that Court out of which ſuch Superſedeas 
« is deſired to be awarded.” | | 
Fiezh. N. B. 10. If a Perſon in a Writ of Right in a Court Baron, or in any other 
239. Court, vouch a Foreigner to Warranty, the Tenant may ſue forth a Writ 
of Super ſedeas directed to the Court, commanding them not to proceed 
till the Warranty is determined. 24 
5 11. If a Court Chriſtian, 'after a Writ of Prohibition has been awarded, 
proceed to Excommunication, and a Writ De excommunicato capiendo be 
| awarded, a Writ of Superſedeas lies © 3 
1 Sid. 181. 12. It has been holden, that no Writ of Superſedeas ſhall be awarded 
An. by the Court of King's Bench to a Writ De excommunicato capiendo, be- 
fore the Writ is returned; becauſe the Party, as the contrary cannot till 
then appear, may have been excommunicated for one of the Cauſes men- 
tioti6d in the 5 Eliz. c. 239 | 2 
16 Mod. 351, 13. But if from the Entry of a Writ De excommunicato capiendo in the 
352. Rex Contr of King's Benth, it appear to have iſſued upon a Sentence of Ex- 
ere communication for ſome Cauſe not within the 5 Ez. c. 23. the Court 
* thay dward a Writ of Super/ed:as without waiting till it is returned; othet- 
wiſe the Party, who if taken into Cuſtody muſt at the Return of the 
Writ be Uiſcharged, may in the mean Time be deprived of his Liberty, 
5 upon a Writ which ought not to have been awarded 
Sayer 257. 14. It was in a modern Caſe holden upon great Conſideration, that a 
Rez ve Writ of 8 deas ought not to be awarded to a Writ De excommunicato 
õteplunx capiendo, which iſſued from the Court of Chancery in England, upon a 
Signiſicavit from a Court of Delegates in Ireland, which ſat under an Au- 
thority derived from the Court of Chancery in Zupland., | 
Firzh. N. B. 1g. If a Plea of Treſpaſs vi et arms be holden in a Sheriff's Court, the 
239- Defendant may have a Writ of Swþer/edeas, with a Recital, that Plea of 
Treſpaſs vi et armis ſhall aot be holden in a leſſer Court than before the 
King himfelf, or other Juſtices by his Commandment. 
Ibid, 15. If a Sheriff hold Plea of forty Shillings a Writ of Sxperſedeas lies. 
Ibid, 17. If a Man ſue in the Sheriff's Court for an entire Debt of more 
than forty Shillings, by divers Plaints each under the Sum of forty Shil- 
lings, the Defendant may have a Writ of Saper/ſedzas, commanding the 
Sheriff not to hold Plea of thoſe Plaints. CE ST | 
Fitzh, N. B. 18. If the Conſtable of Dover hold Plea of a Thing which he ought 
24% not to hold Plea of, a Writ of Superſedeas lies. e | 
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| — 16. 19. If a Perſon, who on the Account of Privilege ought only to be 
| . Buſieh«Cale. ſued in a certain Court, be ſued in any other Court, he may have a Writ 
of da ng s Bop | Sk | 4 TY 
Sty. 177. 20. But where a „ being in n a Bill of Middleſex, 
Earl Rivers'® moved for a Writ of Superſedeas, upon 2 that he ought — 
eus. to have been arreſted, the Court ditected him to plead his Privilege; 
and ſaid they could not upon Motion take Notice thereof. LG 
: | Go e „5 „„ I - 
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Superſedeas. 
21. Ia Proceſs or Writ have iſſued etrogeouſly; or imptoperly, 8 
WHERE CE II e e 
22. m an Action apap "the Cafe for Words Fpoktn in Londos, the De- Lit. Rep. 313. 
fendant Juſtified for Words fpoken in the Coun y of Suffolk. The Plain- Harve'sCate. 
tiff replied De tyjuriz ſua propria, and ſued out a V mire facids for London, Cro. Jac. 43. 
A Writ of Sperſedets was awarded; becauſe the Venire fatias ought to 

have been for the County öf SMM. ee e 

23, If a Writ of Haber facios Poſſeſſonem have iſſued erroneouily and * Page 652 
been executed, a Writ'of Saperſedeas will lie to reſtore the Poſſeſſion. jen Cont. 
E 5 * e EN, A 4 ty ; | cans EY os 58. < 

24. It is in the general true, that a Writ of Super ſedeas does not lie Skin. 422. 


OO — — p ou te —— 2 


where a Writ of Arraint is brought; for à Verdick Having been found The Caſe of 
upon the Oath Duodecem kgalium et proborum Baminum, the Law will not, Certiorari's. .. 


upon ſo flight a Ground as the bringing of F Writ of Aua, preſume Bro, Superl, 


l. 

e RY oy" 0 7 OTOL Dow ba... 
23. But if, after the Defendant in an Action of Treſpaſs vi et armis Firth N. B. 
have brought a Writ of Attaint, the Palit ſue out an Elegit, and 4 23, 238. 
Capias is awarded for the Fine due to rhe King, the Defendanc may have 
a Writ of Super ſedeas as to the Capias, 75 a Sug eſtion, that ſince the 
bringing of the Wrir of Atraint the Plaintiff” bas fued out an Zlegir, = 

26. if an Aadits Ouerehs be Brought, the Plaiorif, if the Andita Oye- = 

rely be founded upon Matter of Record or Writing, may have a Writ 2 Rel. Abe 
of Super ſedear to ſtay Exeturion; but not if ic be founded upon Matter . 
in Pain VVV) v. Perrie, 
| Fita N. B. 104. Bro. Sopert; pl. 23. Noy 145. Cto. Elin. 364. Salk. 925 


27. If an Audits Ducrels be brought, after the Party who brings it 2 Rol. Abr. | 


has been taker in Execution, he may have a Writ of Syprrſedeas as to his 493. bid 
Body; but, as he is only thereby diſcharged for a Time, tha he may the * Caryers. 
better proſecute the Audita Querela, in caſe he be hot relieved upon 2 
the Audita Querela, he ſhall again be a Priſoner in Execution, | La | 
28. If che Plaintiff in an Audita Querela, after having been nonſuite d; Bro. Save 
bring a ſecond Audita- Querela, he fhall not have a Writ of Saperſedeas. pL. 35- 


29. Heretofore if a Writ of Error were brought, Execution might © 
in all Caſes be ſtayed by a Writ of Superſedeas, _ . & 
30. Bur by the 3 J. 1. c, 8. after reciting, that his Highneſs's Subjects A Writ of | 
are now more commonly withholden from their juſt Debts, and often in Error is not = 
Danger to loſe the ſame, by Means of Writs of Error, which are now 9*2-/4a- in 


| 'mmonly ſued they 1 ** in Caſes 
more commonly ſued than they have heretofore been, it is enacted, aal Ball be | 


That no Execution ſhall be ſtayed or delayed upon or by any Writ of 

© Error, or Superſedeas thereupon to be ſued, for the reverſing of any 
„ Judgment, given or to be given in any Action or Bill of Debt upon 

« any Hiagle Bond for Debt, or upon any Obligation with Condition for 

« the Payment of Money only; or in any Action or Bill of Debt 

t for Rent, or upon any Contract; in any of the Courts of Record 

« at Weſtminſter, or. in the Counties- Palatine of Cheſter, Lancafter or 

&+ Durham, or in the Courts of Great Seflipns in Wales, unleſs ſuch 

«* Perſon or Perſons, in whoſe Name or Names ſuch Writ of Error 

< ſhall be brought, with two ſufficient Sureties, ſuck as the Court 

* wherein ſuch Judgment is or ſhall be given ſhall allow of, ſhall, LY 

« before ſuch Stay made or Superſedeas be awarded, be bound, unto the 

« Party for whom any ſuch Judgment is or ſhall be given, by Recog- 

& nizance to be acknowledged in the ſame Court, in double the Sum 

e adjudged to be recovered by the ſaid former Judgment, to prpſecute 

« the ſaid Writ of Error with EfSeft, and alſo to ſatisfy and pay, if the 

« ſaid Judgment be affirmed, all ang ſingular the Debts, Damages and 


put in. 


"Superſedeas. 


* Coſis adj * ed or to be 10 udged upon * J ent; and all 
. Coſts“ 400 = to be age vp the ſame wer Judgment ud al 
Cro. Jac, 359. 31. The Defendant an Executrix pleaded Ace adminifiravit, and, there 
Goldſoit * was Judgment againſt? het De tonis 7 eftatoris. pon bringing a Writ of 
Me >, Error.it was moved, that. The ſhould. nor. have a Writ o Superſedeas ip 3h 

ſtay Execution, unleſs Bail were put in as is required by the 3 Fa. 1. c. 8 
It was holden, that the Statute does only iotend. that there ſhould be Bail 
where. the Judgment! is agaipſt the Party bimſelf, or where it, is general 
2 againſt Executors : But where, the Judgment againſt Execators, is Special, 
* Page 573 namely, that Execution \ ſhall be of the Goods ® of their Teſtator and 
Damages only of their ow Goods, it is nat: reaſonable, nor the Intent 
WG the Statute, that che oer ſhould; a obliged to find Sureties, 
= wo to Pay "al the Judgment may be affirmed for with bis own Goods: And 
— Cote Ch. J. ſaid, it had been ruled according to this Difference in the 

| Court of *Commion Pleas, when he was there. 
Show? 14 32. It has been holden, that no Bail is. neceſſary, TIDY, a Writ of 
Garret v. i Error is br tought upon 2 Judgment in an Action of Debt upon a Bond 
Com 3 . for Pap ment of Money upon a Bottomtee Contract; for that ſuch Bond 
: is not within the Meaning of the Statute. 

Stra. 476. 33. But it is in a later Caſe laid down, that if the Copdngracy men- 
Pit v. Coney. tioned in a Bottomree Bond haye happened, it is in every reſpeCt a Bond 

for the Payment of Money only, and that Bail muſt be put in, in caſe a 
yo - Writ of Etror be brought upon, a Judgment | in an Action of Debt upon 

C Fe Lb I Bond. 

gerd 20. 34. A Bond was with Condition to pay Money and to do a collateral 
'Gerrart v. Ad. It was holden, notwithſtanding the Breach aſſigned was only the 


5 


N Non: payment of the Money, that the Bond was not within the 3 ac. 1. 
ens 0 s c. 8. and a Writ of Error brought upon a Judgment in an Action of 
Debt upon the Bond was allowed without Bail. 


stra. 959. 35. But where the Condition of a Bond was for the Payment of 500] 

2 v. at a certain Day, being the Sum mentioned in certain Indentures, it was 

Per 7 - holden, that there ought to be Bail in a Writ of Error brought upon a 

: ; Jadgment i in an Action of Debt upon the Bond; for that the material 

art of the Condition is the Payment of the Money, the other Words 

being only added to ſhew, that the Bond and the Indentures are both Se. 
curities for the ſame Sum of- 500 J. 

The Proviſion 36. By the 13 Car. 2. fl. 2. c. 2. pur. 9. after reciting, the 3 Jac. 1. 

of 3 Jac. 1. 6. 8. and that divers other Caſes within the ſame Miſchief are not there- 

1 by provided for, it is enacted. That no Execution ſhall be ſtaid, in any 

other Caſes . of the Courts therein mentioned, by any Writ of Error, or Super t. 

$5 01 «© deas "thereupon, after any Verdict and Judgment thereupon, 'in any 

Action of Debt, grounded upon the Statute made in the ſecond Year 

« of the Reign of Edward the Sixth for not ſettin forth of Tithes, 

« nor in any Action upon the Caſe upon any Promiſe for the Payment 

« of Money, Action ſur Trover, Action of Covenant, Detinue or Treſ- 

e paſs, unleſs ſuch Recognizance, and in ſuch Manner as by the ſaid 

« Att is directed, ſhall be firſt acknowledged 1 in the Court where ſuch 

3 1 „Jacen! is given.“ 

The ſamem 37. By the 16 & 17 Car. 2. c. 9. par 3. it is enacted, « That no Exe- 

Proviſion ex- « cution ſhall be ſtaid, in any of the Courts mentioned in a Statute made 

= c jm the third Year of the Reign of James the Firſt, by Writ of Error 

tions, « or Superſedeas thereupon, after any Verdict and Judgment thereupon, 

% in any Action Perſonal whatſoever, unleſs a Recognizance, with Con- 

«dition as in the ſaid Statute is directed, ſhall be firſt acknowledged in 

«-the Court where ſuch Judgment ſhall be given: And that, in a Writ 

* of Error to be brought upon any Judgment after a Verdict in any Writ 

_—_ * — or in any Ad ion —— Fut no Execution ſhall be 


there- 
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«& theteupon or thereby ftaid, unleſs the Plaintiff or Plaintiffs In ſuch 
«Writ of Error ſhall be bound unte the Plaintiff in Tuch Writ of Dower 
oor Aion of Ken Fire, in fuch reaſonable, Sum, as the Court to 
ich ſuch Welt of Error fall be directed ſhall gong fit, with Con- 
7 ditlot, chat Ak the J mede lf de afhrmed in che faid Writ of El- 
dot, or that the faid Writ of [Error be diſcontivued in Default of the 
- «© Phrintiff of Plgifttiffs cherelh, Sr rhar the ſaid Plaintiff, or Plaititifts be 
"<6/ {6hfait 16 füch Writ of Ertor, thar then the Taid Plaintiff 'or Plaintiffs 
-<6-ſhalf pay ſich Cofts, Damages and Sum or Sums of Money; as ſhall 
e be awarded upon or after ſuch Judgment affirmed, Diſcontinuance or 
«© Nonſuit had.” e hs 
38. But by par. 5. it is provided, That this Act, or any Thing Some Cafes 
<* therein contained, ſhall not extend to any Writ of Error to ue bers! excepted out 


— —— 


by any, Executor or. Adminifteator4>nor unto ang Acton papular, (nor 37 C. 15 and 
e unto any other AQton;* which" is ör bereafter * tial" Be brought upon i C. 2.0.5. 


a 


« any penal Law or Statute, except Actions of Debt for not ſetting forth Page 674 
« of Tithes; nor to any Indictment, Preſentment, Inquiſition, Informa- 
tion or Appeal; any Fhing herein, before expreſſed to the contrary 
« thereof notwithſtanding.” © 5 | 
39. It is in the general true, that a Writ of Superſedeas cannot be had By 
upon a ſecond Writ of Error, after the Plaintiff in Error has been non. Bie, Superſ- 
ſoited in a former Writ of Error in the ſame Court, or ſuch former Writ kg Fur. oh 
of Error has abated by the Act of the Party, or has been quaſhed. pl. 55. 
"37 3.3 2. M5 I99S0 DIRT: +6 4 H + thi 2 129013 f 7 1.4 + Rh es ö 
| 1 Vent, 100. x Mod. 285. Bk Sa pak 5. 


40. But if a Perſon bring a Writ of Error in the Exchequer Chamber as 1 Vent. 100. 
vpon a Judgment of the King's Bench before Judgment is ſigned, he may 2 Rol. Abr. 
bring a ſecond Writ of Error, and haye a Writ of Superſedeas thereupon 492. 

for the firſt Writ of Error being à Nullity, betauſe'brought too early, N 
the ſecond is to be conſidered as the firſt ” | 
41. If a firſt Writ of Error abate by the Act of God, or” for want Latch 87. 
of Form, or in any Way not by the Act of the Patty, a Writ of Super- _ v. 
ſedeas may be had upon a ſecond. 5 wg Mi 
9 c 3 5 pl 55. pl. 140. 
42. It was formerly holden, that if one Writ of Error in Parliament 1 Vent. 31. 
had abated by a Prorogation, and a ſecond were brought in the next Vertie v. 
Seffion, a Writ of Superſedeas, if a Term had intervened, - could not have , _ 
been awarded upon the ſecond Writ of Error; although the firſt did not „ 98 


abate by the Act of the Partg. n W ke 1 ey 
43. But an Order was made, about the Tear 1674, by the Houſe of 1 Vent. 266. 
Lords, that no Cauſe therein depending ſhall be diſcontinued by a Pro- Lord Fare v. 
rogation. J Can eons Tarts, | 
ESR T5) WISE TI 30G ET ef 31th 9119! e 2 Lev. 93. 
44. It has fince the making of this Order been inſiſted, that, although Bunb. 131. 
the Cauſe is not diſcontinued by a Prorogation, the Writ of Error does #righ: v. 
abate; and a Motion was made in the Court of Exchequer for Leave to Ce. 
rake out Execution in ſuch Caſe, The Motion was denied; and by the Tin. 98. 1 
Court: If the Writ of Error be abated by the Prorogation, you may 
take out Execution without applying to the Court; if it be nor, the 
Court cannot give Leave to do it. The Buſineſs of the Houſe of Lords, 
in their judicial Capacity, goes over from Seffion to Seſſion, as Matters 
| below do from Term to Term. | DH ET OI TUES. 
- 45. Upon the Reverſal of a Judgment upon a Writ of Error the De- 1 Barnes 253. | 
fendant, who was in Cuſtody, obtained a Writ of Superſedeas: But be- Sherwin v. 
fore ſhe could get it allowed, ſhe was charged with a new Declaration at Bπ⁰] . 
che Suit of the ſame Plaintiff. Application was hereupon made to the 
Vor. IV. | 8X | Courr, 


. 
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Court, and ſhe was ; ordered to be diſchar ed, Bein arreſted a ſecond 
Time, for the ſame Debt For: Nc the rſt. Action dad been broughe, 
"the: Court was moved, that ſh on enterin Common Appear- 
"ance have q Wk f, aj fda, 75 JL. and Cem ere 
nion, thats be hal had N Be oft 15 fit of. | 
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Action, Mech Eg at. an et 43 Sr the 
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e 2d2 on bag: * Wit of Hite, e e 
2 Abr. F* * is in one = Cale 3p down, "thatif "an Audita Gene be 5 


493. pl. 4. qi A vpon A Statute Merchagg beer Exccoion, it, is Aa e 
l P icacion. TORT: 

page 67. 5 *2. But it is in another-Cafe laid Jovn, that an Audita Auerela i is never | 

Salk. 992. a Superſedens by Implication. 

Langton v. 

Grant. \o 5 

5 e 1 * A Wit of, {ond Deliverance. .. DOT e BG 

Lateh 2. 3. The. Phaigteiff in ap > Action of Replevin having, 4 nonſuited. the 

Anon. 8 had Judgment De retorno. hgbendo, and a Writ: iſſued to in- 


Goldſd. 5, quire of the Damages. A Wrie of ſecond Deliverance being afterwards 
2 brought by the Plaintiff, it was halden to be a Superſedeas by Implication, 
as to the Return of the Goods, but not as to the Weir of Enquiry. PEE 


3. A Writ of Habeas Corpus ad, SIO & recipiendum. | 
» Rab: Ae 4 A Writ of Hoheas Cs ad. ele & recipiendam does ſo luer 
269,” ede the Power of the Court to which it is directed, that every Proceed- 
Fobuſon v. ing after i it is ſerved and before a Frocydeage 1 1s Wann! is void. rt nds 


Ellis. © - . p 3 
Cro. Eliz. he co. Car. 261. Sek. 332 '1 Med, 195. | 1 


Skin 244. g. As the Perſon of the Defendabr i is by a Writ of Habeas „ 4d 
Deorington v. faciendum & recipiendum removed out of the Juriſdiction ↄf the :Toferior 
2 Court, new Bail muſt. be put in, and the Plaintiff muſt declare de novo. 
No Hates 6. By the 21 Ja. 1 . par. 2. it is enacted, That no Writ of 
Corpus to be ea Corpus or any * Writ whatſoever, except Writs of Error or 
eee be ſued forth out of any Court, having or pretending to 
fore Ilue . have Power to award ſuch Writ, to remove or ſtay any Action, Bill, 
Dewurrer . Plaint, Suit or Cauſe, brought, commenced or depending, in any 
joined. Court or Courts of Record, within any City, Liberty, Town Corporate 
©* or elſewhere, which ſhall have Juriſdiction, Power or Authority to 
hold Plea in that Action, Bill, Plaint, Suit or Cauſe, the ſame Cauſe 
« of Action, Bill, Plaint or Suit ariſing or growing within the ſaid City, 
0 Liberty, Town Corporate or Juriſdiction, ſhall be received or allowed 


ps 555 the Steward or Stewards, Jucge or Judges, Officer or Officers, ſp 
the 


* 


Superſedea s. 

«© the Court or Courts, wherein and to whom any ſuch Writ ſhall be 
directed and delivered; but that he and, they ſhall and may proceed 
« inthe ſaid Cauſe, as though no ſuch Writ was delivered to him or them, 
<< except the ſaid Writ be delivered to the Steward ot Stewards, Judge 
or Jodges, Officer or Officers of the ſaid Court, before Iſſue or De- 
<.-murrer joined in the ſaid Cauſe ſo depending in ſuch Court of Record, 1 85 
fd as the ſaid Iſſue or Demürrer be not joined within fix Weeks ies 
* after the Arreſt or Appearance of the Defendant or Defendanrs*t6 ſuch t.. 
“ Action.“ 5 | op 8K 152 

7. By par. 3. ĩt is dare That if apy. Action, Bill, Plaint: Suit or if Cafe d. 
* Cavſe, which ſhall- be brought, commenced or depending in any moved he je. 
** Court of Record. in apy, City, Liberty, Town Corporate or elſewhere, manded it is. | 
* ſhall be removed or ſtayed. by any Writ o "Habeas Corpus Or other Writ, n to be re- 
wo AAS. CHAYFI TVs. FR: TOI III: hab IJ en moved'a'ſe- 

and afrerwards the ſame Action, Bill, Plaint, Suit gr Cauſe ſhall. be cond Time by 
remanded, or ſent back again, by any W.it of 2 rocedends, or other Habeas Cor. 
** Writ whatſoever ; that the, ſaid Action, Bill, Plaint, Suit „or Cauſe pus. 
* ſhall_never afterwards be removed or ſtayed, before Judgment, by nx 
* Writ “ whatſoever ; any Law, Statute, Cuſtom, Uſage or Reltraint * Page.676 
* to the contrary in any wiſe notwithſtanding,” “ TE Tb A 

8. By par. 4. it is enacted, © That if in any Action, Bill, Plaint; Suit Ng Suit for 

Vor Cauſe, not concerning any Freehold or Inheritance or Title of Land, lef. than the 

or Leaſe or Rent, which ſhall be 'brought, -coinmenced ot depehd: Value of fe 

< ing in any ſuch Court of Record, in any City, Liberty, Town Cor- —— 

<< porate or elſewhere, it ſhall appear or be laid in the Declaration, that of an infer 
«the Debt, Damages, or Thing demanded doth'or ſhall not amount to Court. 
1 or exceed the Sum of five Pounds; that then ſuch Ackion, Bill, Plaint, 
e Suit or Cauſe ſhall not be ſtayed or removed into any of his Majeſty's 
e Courts whatſoever, by any Writ or 'Writs whatſoever,” other than by a 


- — * 


« Writ of Error or Attaint; any Lau, Statute, Uſage, Cuſtom or Re- 


« ſtraint to the contrary in any wiſe notwithſtanding,” | Ns z l £ E 
9. But by par. 6. it is provided, That this Act ſhall extend only to This Act only 


&« ſuch Courts of Record, and for ſuch Time only, as there ſhall be an to extend to 
« utter Barriſter, of three Years ſtanding at the Bar of one of the four ſuch Courts of 
«< Inns of Court, that is or ſhall be Steward, Under Steward or Deputy «rd ar 
„Steward, Town Clerk, or Judge or Recorder of the ſame inferior or abilonc 8 
« Court ; or that ſhall be Aſſiſtant from Time to Time to ſuch Judge Judge. 

« of ſuch inferior Court as ſhall not be an utter Barriſter as aforeſaid, 

« and there. preſent, in which ſuch Action, Bill, Plaint, Suit or Cauſe 

« ſhall be brought, commenced or depending, and not of Counſel in 
« any Action, Bill, Plaint, Suit or Cauſe then depending in the ſame 
JJ; ⁵ TIN COINS Wo to ee 
10. A Writ of Habeas Corpus ad faciendum et recipiendum being delivered Cro. Car. 791 
to the Court of Guildford in Surry after Iſſue joined, which was not Cb? 
joined till more than ſix Weeks after the Action was commenced, the Cale, 
Judge refuſed' to allow it: But the Proceedings after the Delivery of 

the Writ were holden to be void, and a Writ of Saperſedeas was award 

ed. Firſt becauſe, as it was an Action of Debt upon a Bond for 2001. _. 

not made within the Vill, the Cauſe of Action did not ariſe within the 
Juriſdiction of the Court, and conſequently the Caſe was not within the = 
Meaning of the 21 Ja. 1. c. 23. Secondly, becauſe the Proceedings 

were before the Town Clerk who was not an utter Barriſter, and con- 

ſquently that Statute does not extend to the Caſe, 


* 


A Writ 


Duyerſedeas, 
1 | RS 4. A Writ of Certiorari, 


9 4 {Fan Net it er ns | | Nur i n } HT 10032 
Salk. 148. 11. A Writ of Certicrari, in which are .theſe Words coram, nobis termi. 
Croſs v. nari volumus et non alibi ſuperſedes all Proceedings ſubſequent to the 
dn Delivery thereaf, although the 
Cro. Eliz. 91 5. 1 if d. 9 es bh ; | Gigs os BIRT 
Cro.Car. 261, Certi © as 4557 1} $4 an «3&1 e e t . Hy 
Salk. 148. | | SY | . . 6533-4 
1K. , 15. Tthas been holden, that a Writ of Cerforart is a Superſeded do ll 
Rex v. Hel. inferior Court from the Time it was ſued out; in the ſame Manner 
man. the ſuing out of a Writ of Super fedeas from the Court wherein a Record 
Moor 73. is, whic is an Appearance upon Record, will avoid an Outlawry pro- 
d  Nounced after, aſthough the Writ of Super ſedeas were not delivered to 
| tthe Sheriff before the Dus 2 ed 8 
| CroBlizgrg. 13. But it is laid down in other Books, that & Writ of Certiorari, is not 
Fitzilliam's a Superſedeas, until it is delivered to the Coyrt, or Perſon, to whom it is 
„„ e een e 
Cro. Jac. 232. FE} n glu tot gi anne oy 
6 Mod. 61. GRE 234 «ett ? (2B FILL _ * 2491 18 ef 31 + * I 8 a 
| Salk, 14. 14. And it is in ſome Books laid down, that if a Certiorari,. for re: 
Rex v. North, moving an Indictment before Juſtices of Peace, be not delivered before 
6 Mod. 61. a Jury is ſworn far the Trial of the Inditment the Juſtices may proceed. 
Page 6 * 15. By the 21 Fa. 1. 4. 8. par. 7,8. it is enacted, < That every Wrie 
: L CC of "i 


wh cv 


« diftment; any ſuch Wirit of Certiorari to remove the ſame Indictment 


to mention the Terms thereof beeauſe by the 5 & 6 . & M. c. 11; 
which extends to all Indictments faund at the General or Quarter Seſ. 
ſions of the Peace, a Recognizange to the ſame Effect, and with ſome 
new Conditions, is to be entered into before the Allowance of. a, Writ of 

Certioxari, F797 {128709 hy 12:44 en F 
ritof 17. By this Statute, par. 2. it is enatted, © That all Parties who have 
e, e indie a Ee the Allowance of a Geriierari for remoune 
brought by a 4 any Indictment or Preſentment from the General or Quarter Seffions of 
ee, the Peace, find to ſufficient Manucaptors, who ſhall enter into à Re- 
, Indices * cognizance, before one or more Juſtioes of the Peace of the County or 
| fromthe © Place, in the Sum of twenty Pounds, with Condition to appear at the 
Quarter-Seſ- 4 Return of ſuch, Writ, and plead to the fame Indict ment or Preſent- 
beef, ( ment in the. Court of King's Bench; ad 2 his and their own Coſts 
dh and Charges to cauſe and procure the Iflve, that Hall be joined upon 
eognizance be- ſuch, Indictment or Preſentment, or any Plea relating thereunto, to be 
entered into, e tried at the next Aſſizes, to be held far the County wherein the ſaid 
* Indictment or Preſentment was found, after ſuch, Centiarari ſhall be re» 
„ turnable, if not in the Cities of London or Heltiminſter or in the 
County of Middleſar; and if in the aid, Cities or County, then to 
** Cauſe or procure it to be tried the next Term after that wherein ſuch 
Certiorari ſhall be granted, or at the Sitting after the ſaid Term, if 
* the Court of King's Bench ſhall not appoint any other Time for the 


«© Trial thereof; and if any other Time ſhall be appointed by the 
Court of King's Bench, then at ſuch other Time; and to give due 


Notice 


ä 


** 


« Notice of ſuch Trial to the Proſecutor or his Clerk in Court; and 
« that the ſaid Recognizance ſhall be certified into. the Court of King's 
„ Bench with the ſaid Certiorari and Indictment, to be there filed, and 
« the Name of the Proſecutor, or ſome publick Officer, to be indorſed 
on the Back of the faid Inditment and if the Perſon proſecuting 
« ſuch Certicrari, being the Defendant, ſhall not procure ſuch Manu- 
* captors to be bound in a Recognizance as aforeſaid, the Juſtices of 
e the Peace may and ſhall proceed to the Trial of the ſaid Indictment, 
at the ſaid Seſſions, notwithſtanding the Delivery of ſuch Writ of 
( 2 5 | Ce. 
18, By the 8 G9 W. 3. c. 33. par. 2. it is enacted, . That the. Party Such Recog- 
4 or Parties, proſecuting any Certiorari to remoye any Indictment or Pre- nizance may 
« ſentment from the Quarter or General Scſſions of the Peace, may find de —y 
e two ſufficient Manucaptors, who ſhall enter into a Recognizance be- Jellives of the 
& fore any one of his Majeſty's Juſtices of the .Court of King's Bench, King's Bench. 
e in the fame Form and under the ſame Condition as is required by the | 
« 5 & 6 W. & M. c. 11. whereof Mention ſhall be made on the Back of 
« ſuch Writ under the Hand of the Juſtice taking the ſame, which ſhall 
« be as effectual and as available, to ſtay or ſuperſede any further Proced- 
« ings upon any Indictment or Preſentment, for the Removal of which 
e the ſaid Writ of Certiorari was granted, as if the Recognizance had 
4 been taken before any one of the Juſtices of the Peace ot the County or 
Place where ſuch Indi:twent was found or Preſentment made; and 
„ alſo it ſhall be added to the Condition of every Recognizance, taken, 
„ by virtue of this Ack, or the At made in the fifth and ſixth Years of 
the Reign of King William and the latt Queen Mary, that the Party 
« or Parties proſecuting ſuch Writ of Certiorari ſhail appear from Day 
to Day in the Court of King's Bench, and not depart until he or they * Page 678 
e ſhall be diſcharged by the ſaid Court.“ N n N 
14. By the 3 V. & M. c. 10, intituled An A# for the more effetual Diſ- a wiit of 
covery and Puniſhment of ' Deer-flealers. par. 6. it is enacted, * That no Certiorari, for 
* Certiorari ſhall be allowed to remove any Conviction made, or other !<79ving a 
« Proceeding of, for or concerning, any Matter or Thing in this 1 
& unleſs the Party or Parties, againſt whom ſuch Conviction ſhall be ſtealing. is no 
c made, ſhall before the Allowance of ſuch Certiorari become bound to Suferſe das 
« the Perſon or Perſons proſecuting, in the Sum of fifty Pounds, with without Se. 
« ſuch ſufficient Sureties as the Jultice or Juſtices of the Peace before p lor * 
*« whom ſuch Offender was convicted ſhall think fit, with Condition to 8 
ee pay unto the ſaid Proſecutors, within one Month after ſuch Canviction. . 
« confirmed or a Procedendo granted, their full Coſts and Damages, to 
c be aſcertained upon their Oaths; and that in Default thereof it ſhall be 
* flawful for the ſaid Juſtice; or Juſtices, and others, to proceed to the 
due Execution of ſuch Convict ion, in ſuch, Manner, as if no Certiorari 
„% » ⁰ ü . een $6 
20. By the 40 5 V. & M. c. 23. intituled An AF for the more eaſy Diſ- A Writ of 
covery and Conviction of ſuch as ſhall deſtroy the Game of ibis Kingdom Certiorari, for 
par. 7. it is enacted, That no Certiorari ſhall be allowed to remove erte a 
any Coaviction made, or other Proceeding of, for or concerning, any eon 


1 A , 


4 Matter or Thing, in this Act, vnleſs the Party er Parties, againſt Ge vet 
hom ſuch Comviction ſhall be made, ſhall before the Allowance of Super/edras ? 
«ſuch Certiorari become bound to the Perſon or Perſons proſecuting in without Secu- 
et the Sum of fifty Pounds, with ſuch ſufficient Sureties "as the Juſtice or * 2 an 
 .%, Juſtices of the Peace before whom ſuch Offender was'convidted ſhall Cas. 

«, think fit, with Condition to pay, unto the ſaid Proſecutor, within one 
th Month after ſuch Conviction confirmed or a Procedendo granted, their 
fell Coſts, and Charges, tp be aſcefrained upon/their-Oaths 3/ and:thar 

in Default thereof it ſhall be lawful for the ſaid Juſtice or Juſtices, 
Vor. IV. „ 8 1 S and 


4 * 
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«© and others, to proceed to the due Execution of ſuch Conviction, in 
% ſuch Manner as if no Certiorari had been awarded.“ | 
A Writof 21. By the 5 G. 2. c. 19. par. 2, after recicing. that divers Writs of 
Certiorari, - \Certiorari have been procured to remove Judgments or Orders of Juſtices 
for removing of the Peace into his Majeſty's Court of King's Bench at Weſtminſter, in 
an Order of | . | : 8 | 
Juſtices, is no hopes thereby to diſcourage and weary out the Parties concerned in ſuch 
Superſedras Judgments and Orders by great Delays and Expences, it is enacted, 
without a * That no Certierari ſhall be allowed, to remove any ſuch Judgment or 
eg 3" gh „Order, unleſs the Party or Parries proſecuting ſuch Certiorari -ſhall 
erke. of Cons, ©* before the Allowance thereof enter into a Recognizance with ſuffi- 
e cient Sureties, before one or more Juſtice or Juſtices of the Peace of 
e the County or Place, or before the Juſtices at their General Quarter- 
% Seſſions or General Seſſions, where ſuch Judgment of Order ſhall have 
«* been given or made, or before one of his Majeſty's Juſtices of the 
« ſaid Court of King's Bench, in the Sum of fifty Pounds, with Con- 
dition to proſecute the ſame at his or their own Coſts and Charges with 
Effect, without any wilful or affected Delay, and to pay the Party or 
% Parties, in whoſe Favour and for whoſe Benefit ſuch Judgment or 
Order was given or made, within one Month after the ſaid Judg- 
% ment or Order ſhall be confirmed, their full Coſts, to be taxed ac- 
« cording to the Courſe of the Court where ſuch Judgment or Order 
e ſhall be confirmed; and in caſe the Party or Parties proſecuting ſuch 
<* Certiorari ſhall not enter into ſuch Recognizance, or ſhall not perform 
the Conditions aforeſaid, it ſhall and may be lawful for the aid 
| «& Juſtices to proceed, and make ſuch further Order or Orders, for the 
«© Benefit of the Party or Parties for whom ſuch Judgment ſhall be given, 
_ « in ſuch Manner as if no Certiorari had been granted.” | 
2 Roll. 492. 23. It is ſaid, that a Writ of Certiorari, for removing a Recognizance 
Anon, to appear at the next General Aſſize, and inthe mean Time to be of good 
1 Behaviour, is a Super ſædeas to the Obligation of the Recognizance. ; 
* Page 679 23. But it is laid down in other Books, that although the Recogni- 
Cro. Jac. 48 2. Zance be in ſuch Caſe removed by the Certiorari the Defendant is bound 
Rofſe v. Pye. to appear; and that in Default of Appearance it ſhall be forfeited. 


| Yelv. 207. 34 
1 Bulſtr. 156. 2 Hawk. 294. 


| 5 | 5. A Writ of Error: 
8 24. A Writ of Error is a Super ſedeas by Implication. | 
: Bi 0 * 5 . b 12 | - | ; : 
rung: As Godb. 439. ge 5 | 
| 2353. If the Record of a Judgment be removed by a Writ of Error it 
„ go is neceſſarily a Superſedeasz for the Record being removed it is impoſſible 
Super. pl. for the Juſtices of the Court, in which it was, to award Execution. 
. n N Nos 
8 534 Skin. 422 7 | | \ CLE | 
| 26. And when the Record of a Judgment is not removed, it would 
be quite unreaſonable that the Law ſhould ſuffer a Wrig of Error to be 
brought, the Conſequence of which may be a Reverſal of the Judgment, 
and ſuffer Execution. to be taken out upon the Judgment pending the 
. Writ of Error. ire 8 
1 Mod, 28. 27. Some of the Parties Names having been omitted in a Writ of Er- 
Hug bes v. ror Execution was taken out upon the Judgment; the Plaintiff being ad- 
Underwood. viſed, that the Record of the Judgment was not removed by this defec- 
tive Writ: But it was holden, that although the Record was not thereby 
removed, the Hands of the Court were ſo tied up by the Writ of 7 * 


* 


* 
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that a Writ of Execution ought not to have iſſued, Such Defect may 
be a Reaſon to quaſh a Writ of Error: But a defective Writ of Error is, 
until it be quaſhed, a Super ſedeas. | 
28. A Plaintiff who has ſigned Judgment in a real Action may, if his 12 Mod. 398. 
Entry were lawful without the Judgment, enter notwithſtanding a Writ Badger v. 
of Error is brought: For he does not in this Caſe enter by virtue of the Floyd, 


Judgment; and the Writ of Error ſhall not put him into a worſe Con- 


dition than he was before. | 8 | 

29. J. N. having obtained Judgment againſt J. S. he ſued out a Writ Rol. abr, 
of Capias ad ſatisfaciendum, to which the Return was Non ef# inventus. 491. 
Hcereupon he ſued out a Scire facias againſt his Bail, and upon the Return Lec v. 
thereunto ſued out a ſecond Scire facias, Before the Return to the ſe- Tilliera. 
cond Scire facias the Defendant brought a Writ of Error: It was holden 
that the Writ of Error was not a Super ſedeas to the Proceedings againſt 


the Bail; becauſe theſe are founded upon an Original different from that 
upon which the Judgment is founded. 


30. And for the ſame Reaſon, if J. N. after obtaining Judgment 2 Rol. Abr. 


againſt J. S. proceed to Judgment upon a Scire facias againſt his Bail, 491. C. pl. 5. 
and the Bail bring a Writ of Error, this ſhall not ſuperſede Execution 
upon the Judgment againſt J. S. 2 „„ 

31. But if a Scire facias be brought to have Execution upon a Judg- 2 Rol. Abr. 
ment, a Writ of Error brought upon the Judgment will be a Superſe- 490. B. pl. 3. 


+ deas to the Proceedings upon the Scire facias, becauſe theſe are founded 


upon the ſame Original as the Judgment is. 3 
32. Upon this Diſtinction, between Proceedings founded upon the Bro. Err. 
ſame or different Originals, it was formerly holden, that although a Writ pl. 170. 
of Execution cannot iſſue upon a Judgment pending a Writ of Error, * Rol. Abr. 
an Action of Debt may be brought upon the Judgment; becauſe the Dyer 0 pl. 4 
Action of Debt is founded upon a different Original. LO 
33. But this Doctrine was long ago queſtioned, and many Attempts 
have been made to overthrow it 5 | 
34. It was once pleaded to an Action of Debt upon a Judgment Dyer 32. 
brought pending a * Writ of Error, that the Record of the Judgment Anon. 


was removed: But the Opinion of the Court was, that notwithſtanding * Page 680 
the Removal the Action lay,  _ | 1 

235. It is in one Caſe ſaid, that if an Action of Debt upon a Judgment Raym. 100. 
be brought before a Writ of Error the Action lies: But that if the Writ Adams v. 
of Error be e the Aion does not lie. 1 Tomlinſon. 

6. In anſwer to this Diſtinction the Caſe of Limbuy v. Langham, Skin. 
which.is cited by Dolben in a Caſe in Skinner, and 4 hu in Sir To- — Ye 
mas Raymond's Reports, has been frequently relied upon; wherein it was Pig5*0n. 
holden by all the Judges, that a Writ of Error, whether it be brought 
before or after an Action of Debt upon a Judgment, is not a Superſedeas 
to the Action. . „ EO 

377. It was once pleaded in Bar to an Action of Debt upon a Judg- Certh. . 
ment, that a Writ of Error was depending upon the Judgment. This Nen v. 
Plea was upon, a Demurrer holden to be bad; bur the Opinion of the Maybee, Tring 
Court of King's Bench was, that if the ſame Matter had been pleaded in? * ” 


| Abatement it would have been good. 


38. And in the ſame Term a. Plea in Abatement, wherein the ſame Carth. 191. 
Matter was pleaded, was holden by the Court of King's Bench to be 4% vr. 
good. 3 5 = | „ Buxton, Tria. 

| yl * 1 3 A 8 | 3 Jac. 2. 

39. But another Plea in Abatement, wherein the ſame Matter was Show. 146. 
pleaded, was ſhortly after holden to be bad'; and it was laid down, that Rertenboffer v. 


ſuch Matter pleaded in. Abatement is as inſufficient as if it had been Lenthall, 


pleaded _ . 


* 


Superſedeas. 


| pleaded in Bar; and that ſuch Plea in Abatement had never, ex- 
cept in the Caſe of Aby v. Buxton, been holden to be good. 
sid. 236. 40. At another. Time a Diſtinction was taken, between an Action of 
Ad in v. Debt upon a Judgment of the Court of King's Bench, and one upon a 
Tomlinſon, Hil. judgment of the Court of Common Pleas, or of any other Court out of 
26 Car. 2. > Which the Record of the Judgment is removed by a Writ of Error; and 
it was holden, that a Writ-of Error is not a Superſedeas to an Action of 
Debt brought in the Court of King's Bench upon a Judgment of that 
Court; becauſe the Record, as only a Tranſcript thereof is ſent upon 
bringing a Writ of Error into the Court of Exchequer or the Houſe of 
15 Lords, remains in that Court: But a Doubt was made, if ſuch Action 
would not lie in the Court of Common Pleas, upon a Judgment of that 
Sr. e e en ho e 
41. This, which would be prejudicial to the Court of Common Pleas, 
is not reconcileable with what is laid down in divers Books. 
7 He6.13h 42. As long ago. as the ſeventh Year of Henry the Sixth it was holden, ; 
Bro. Exec. pl. that an Action of Debt would lie in the Court of Common Pleas upon a 
68. 18 E. 4. Judgment of that Court, notwithſtanding a Writ of Error had been 
6. b. brought upon the Judgment. 330 eG 7 
2 Rol. Abr. 43. And it is laid down in divers Caſes, that a Writ of Error is only 
491. D. pl. 3. a Superſedeas (0 far as to bind the Hands of the Court, that Writ of Exe. 
1 Lev. 153. cution cannot be iſſued upon the Judgment. 5 
12 Mod. 391. TY) TEAS. eine 7 #44 ; e i TRIER. 5 8 | 
3 Lev. 397. 44. Upon, the Strength of theſe Authorities it was, not many Years 
Gale v. Hill. after the Doubt made in the Court of King's Bench, reſolved by the 
Paſch. 6 . Court of Common Pleas, that, although the Record of a Judgment of 
* M. the Court of Common Pleas be removed by a Writ of Error, an Action 
of Debt will lie in that Court upon the Judgment pending the Writ of 
Error. J ooo mr OR = 
45. At length Courts of Juſtice hit upon a Method, of preventing 
the Effect of an Action of Debt brought upon a Judgment pending a 
„ Writ of Etror. This was, and indeed there was no other Way of doing 
it, without determining contrary to what had been holden in a Number 
blk Caſes, by making ea Rule, that upon giving Judgment in the Action 
Execution ſhall be ſtayed until the Writ of Error is determined. 
Sig, 3383. 46. Fl Practice of making ſuch Rules ſeems to have been intro- 
Glanville v. duted at the latter End of the Reign of William the Third, or early in 
Dightm. the Reign of Queen Anne: For in the fifth Year of the Reign of William 
8 0 Any it was holden by the Court of King's Bench, that ſuch Action 
Would Jie; and no Notice is taken of any Method to render it ineffectual. 
* page 681 '® 457 In öne Caſe which was in the fifth Year of the Reign of Anne, 
+1 Mod. 78. the Law is faid to be ſettled, that a Writ' of Error is a Super ſedeas to all 
gy Eos \ - Pfroctedings'upon a Fudgment; 204 Kd G 4 29 of I 
1 Barg. 14. 48. But it appears from later Caſes, that unleſs Application be made 
Hunphrjs v. to the Court to ſtay the Proceedings, an Action of Bebe upon a Judg- 
_ Daniel, Baſt." tent may not. only be proceeded in pending a Writ of Error, but that 
9 G. e. Execution may be taken bor upon the Judgment in ſuch Action. 
on 7 wo 49. -H this be ſo, it could not in che fifth Year of the Reign of Anne 
Mich. 13 G. 2. have been ſettled, that a Writ of Error. is 4 Superſedeas to all Proceedings 
pon a Judgment » But it was probably about that Time ſettled, that if 
An Action of Debt have been brought upon a Judgment, aftera Writ 
„of Error has been brought upon the Judgment, the Court will, upon 
giving Judgment in the Action of Debt, oder 50 in that Action 
e ve *# be ſtayedſ"ahcil'the Writꝰ of Erroriis determined, © © 


"UN2 166. $67 Upon u Rule to ew cave, why a Writ of Fier Fazias ſhould not 
N. deut v. (ie ſet aſideg and why the Money levied thereupon ſhould not be reſtored, 
Whether, 0556 appeared, that a Writ of Error coram Vobis had been brought and al- 
lowed ; that the Plaintiff 's Attorney had been ſerved with a Notice of 


the 


& * 


| Superſededs. 


the Allowance before the Writ of Fieri Facigs wag ſued out ; that the 
Writ of Error was not determined; and that the Writ of Fieri Facias * 

was ſued out without Leave of the Court. The Rule was made abſolute; 
and by the Court: A Writ of Error coram Vobis is not a Supenſedeas i Jn. Me 
itſelf : but Execution cannot be taken · out whilſt it is depending, witho 

Leave of the Court. It would be very unreaſonbable, that it ſh 1d 

be in the Power of a Plaintiff, to take out Execution upon a Judgment 
without Leave of the Court, whillt a Queſtion is depending concerning 


a Fact, by which, in caſe the — be as it is alledged, his' nee of Action 
will be deſtroyed. 4 hs 


Nu "8 20.0" 
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(E) Of tertain Requiſites, which are e neceſſary _ 
to the making of a Writ of Eren a Super | \ 
ſedeas by Ymplication. Ca ed 


7 
yy 


T hes under the laſt Head been Ben,” that a Writ of Error i . 
in the general a Superſedeas by Implication: But it ſhould be re- 


membred, . it is not ſo, unleſs certain Requiſites have, been com- 
Foes with. 


- * bo" 


1 1 14 


5 I muſt be allowed. Be, % Gi 8 KIA 


' £YÞ \ « 701 20. 
2. It bas * 9 that a Writ of Error i 5 a a Superſetas from! the 1 Mod. 
tf gf 2 11 28. 
Time of its Mo * * Hughes v. 
1700 10 $0059 au e Underwood.” Venn. 30. i Tab. 12. 


11 ;143 ; 
3. But the 112 Opinion is, e A Writ of Eetor i is not 2: Superſedeas,' 
until it be allowed, except Notice of i its ogg Doom: ach 1 be given TTY 50 


to Ht Defendant. in Error, 5 | % 10 4 lala. 
2 . | e * II Ventr. 25 5. 
* . 00 125 10 N 1 Mod. 112, 6 Mod. 136, rob. 132. 8 Mod. 147. 
1635232 tl 10 Za | 
[+ OM 
= „Nice to the Duden of a Writ of Etror having been ſued out is 1 Mod. 112. 


however only a temporary Super ſedtas: For, if the Writ be not allowed Lampiere v. 


within four Days after it is ſued out, Execution may be taken D nde _— 
> it 4 * Ft en 2 4 
2 Keb. _ 


„ Allowance of a Writ of Error, althou h no. Notice is given Salk. 321. 

of its having been ſued out, makes it à Superſedeas: But, although a Writ of Perkins v. 
Error be from the Time of the Allowance a Super ſedeas, an, Ee Woolafion. 

who takes out Execution after:the Allowance, is not guilt 6 Mod. 130. 


N ontem fs 2 Rol. Abr. 
unleſs he had Nene of its er Tie Fug. out. ; n bes | 5 5 0 0 492. * 8 
JET «vet 114712 1 
, . 1 f « : 4 * 5 * * 22 3 4 I "ny 30. 
0 bo | 5 7 . & » Rep, wf Fr. e. B. 35. 39. Ste. ch! I Mod, 148. 
I * K Tr 5 47 51 


6. Other Writs of Error, being 1 Ri Sbt, are allowed of Courſe Aste. 948. 


But a Writ of E Ertor coram vfl cannot be allowed without Leave of the e e 3 
Court. 225 5 Onan af ien „St i _ Buſhel. a 


1429 
4 


— 


09.300 % l 5 . 5 Ventr. 207. 
6.31030 SH RL I K Stra. 690. 

7. And the Court will not give Leave for the Allowance of 5 Writ of Sayer 166, 

Error coram Vobis, unleſs there be an Affidavit of ſome Error in Fact; Nibent v. 


by which, in caſe the Fact be as it is alledged, the Plaintiffs Right of Wheeler. 
Action will be deſtroped. ot 


3 2 2 +: + wal 
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» page 682 Ny | * 2. Bail myſt be put in thereto. 


1 Barn. 139. 8. If the Chief Juſtice, to whom a Writ of Error is directed die be- 

Cramborne v. fore it is returned, the Writ becomes ineffectual: but Execution cannot 
4 be taken out without Leave of the Court. 5 

Sayer 52. g. Upon a Rule to ſhew Cauſe, why a Scire Facias, which had been 

| Spratt V. ſued out upon a Judgment, ſhould not be ſet aſide, it appeared, that a 

3 Writ of Error was delivered to the Clerk of the Errors before the Scire 

Facias was ſued out: But that Bail was not put in at the Time of ſuing it 

out. The Rule was made abſolute; and by the Court: Upon the De. 

livery of a Writ of Error to the Clerk of the Errors, it becomes a Super- 

_  ſedeas to a Scire Facias upon a Judgment; and continues to be ſo for the 

Space of four Days from the Allowance of the Writ ; after which Time, 

if the Plaintiff in Error neglect to put in Bail, it ceaſes to be a Superſedeas. 

1 Keb. 690. 10. Execution having been taken out after ſpecial Bail was put into a 


The Dean of Writ of Error, becauſe Notice was not given of Bail being put in, a 
Ft. Paul's v. 


G Wiit of Superſedeas was granted; and by the Court: The putting in of 
3 Lev. 312. Bail, if no Exception be taken thereto, is ſufficient to ſtay Execution; 
for the gving of Notice is not neceſſary, and is only done for the Sake of 
making the Party, who takes out Execution after Notice, liable to be 
proceeded againſt for the 728 5 14 hath 
1 Barn. 143. 11. In an Action againſt five Defendants Damages of twenty Pounds 
Maſon v. were found by a Verdict againſt four of them, and five Shillings againſt 
dimm. (he other who had ſuffered Judgment to go by Default. A Writ of 
Error was brought by the four, in the Name of him againſt whom the 
Judgment by Default was; and as he was not obliged to put in Bail, no 
Bail was u The Court gave Leave to take out Execution notwith- 
anding this Writ of Error. | gn | 


Salk. 9. . 1%, A Writ ef Error was brought in the Court of King's Bench 
Fillyv. upon a Judgment of the Court of Common Pleas-z and the Judgment 
A Was affirmed. : Upon bringing a Writ of Error afterwards in Parliament 
1 it was inſiſted, that no new Recognizance was required by the 3 Fa. 1. 
c. 8. But by the Court: The firſt Recognizance does not include the 
Payment of Coſts to be aſſeſſed in the Houſe of Lords; and therefore a 
new Recognizance ought within the Meaning of that Statute to be entered 

into. It is not the Buſineſs. of this Court, te enquire, whether Bail were 

put in to the firſt Writ 7 in as much as, the Want of Bail does 

bot prevent the Proceeding upon a Writ af Eerar, for it does only pre- 
vent its being a Super ſedeas. | Ge EPs 


3. It muſt. be proceeded in without Delay. 


eck 93 13. If there be too long a Day between the Teſte and the Return ofa 

1 "Is Wi of 957 pe the Plaiatiff in Error do not remove the Record be- 
2 Rol. Aba fore the Return Day, Execution may be taken out; it plainly appearing 

. . _ thatthe. Writ of Error was brought for Delay. | 
MC a6. 14. A Motion was made in Michaelmas Term, that the Time of the 
Retura of a Writ of Error, brought upon. a Judgment of the Court of 
King's. Bench, which was made returnable in the Court of Exchequer in 
Hilary Term following, might be ſhortened; or that the Court would 
award Execution. As to the firſt Point the Court ſaid, that, as the Writ 
lad iſſued from the Court of Chancery, they had no Power to make any 
Aeerstton therein. As to the ſecond Poigt, the Court ſaid, chat the Law 
is open to all Men; and if the 2 be as ſuggeſted, Execution may be 
taken out: For, if a Writ of Error he ſued out with too long a Return, it 
is not a Super ſedeas. . 5 


15. It 


* 


07 


.- "Huperledeas. 


_ tt... 
— 


„ 


15. It has been holden, that a Writ of Error returnable ad proximum 1 V entr. 31- 
Parliamentum is not, by Reaſon of the Diſtance of the Return, a Super-V th v. Holt. 
edeas. | KI 8 3 

i r6. A Writ of Error in Parliament being made returnable the firſt Day Com. 420. 
of a Seſſion, the Houſe was moved, that if the Plaintiff in Error db v. Or- 
not tranſcribe the Record within eight Days Execution may be, taken | 
out. An Order was made to ſhew Cauſe: But it was afterwards Qiſ- 


charged; for that, as by the Order of the Houſe, of the 13th Day of o Page 683 
Ju 1678, fourteen Days after the Beginning of the Seffion in which a 
Writ of Error is rerurnable are given to tranſcribe the Record, it is not 
Rage e that the Defendant in Error ſhould rake out Execution within 
that Time. | = 3 
17. But where a Record was not tranſcribed within fourteen Days, Bunb. 59. 
after the Beginning of a Seſſion, it was ordered, that the Record ſhould Froft v. 
de tranſcribed — certified into Parliament within eight Days, or that 
the Defendant in Error ſhould be at Liberiy to take out Execution. 


c) To what Time a Writ of Erroz relates 
as & Superſedeas. LY | 


1. A LTHOUGH the Teſte of a Writ of Error be before Judgment, Mod. 112. 
Ni. i good, in caſe there be Judgment before the Return of the Anon. 
Writ. | | 0 


2. A Writof Error being returnable on the Eſſoin Day of Hilary Term, 1 Barn. 134. 
and Judgment not being ſigned till three Days after the Eſſoin Day, the #*ite v. 

Plaintiff, apprehending the Record was not removed by the Writ of * 

Error, took out Execution. The Execution was ſet aſide with Coſts; and 

by the Court: As every Judgment relates to the Eſſoin Day of the Term 

of which it is entered; the Record was well removed. | _ 

3. Execution having been taken but upon a Judgment ſigned in a 1 Barn. 131. 
Trinity Vacation, notwithſtanding” the Allowance of a Writ of Error re- Biel v. 
turnable in the Trinity Term, it was ſet afide with Coſts; and by the “ 
Court: The judgment, although figgued in the Vacation, related to the 
firſt Day of the preceding Term, and W it was ſigned 
before the Return of a Writ of Errbr, the Writ ef Error was a Superſedeas, 

4. The Plaintiff having obtained a Verdict at an Aſſize in a long Va- 3 Lev. 312. 
cation, the Defendant btbaghr a Writ of Error, which was allowed and 7 v. Cave. 
Bail put in on the 2 ch Day of Oi following. Upon the 27th Day of _ 
October the Plaintiff entered Judgment generally, and took out Execution, BOY 
Teſte the firſt Day of the then Micbacima Term, which was executed 
before Notice was given of the Writ of Error. But Reſtitution was 
awarded; and by the Court: By the putting in of Bail to the Writ of 
Error the Hands of the Court were ſo tied up, that the Execution, al- 
tho? no Notice was given of the Writ of Error, is void. The Judgment 
does indeed, the Entry being general, relate to the firſt Day of the 
Mic baelmar Term, namely the: 23d Day ef Ocober, and the Execution 

relates to the ſame Day; and coriſequently the Hate of both is antecedent 
to the Allowance of the Writ of Error, which' Was upoti the 24th Day of 
Ofober : But as the Judgment is founded upbn a Verdict in the Vacation ores 
of Trinity Term. it could not be entered till the Qari die pot; namely 1 8 
until the 27tt of Of#ober, before Which Day the Writ of Ertot was 
a. Het dd 3 tay 

A Plaintiff not having figned his Judgment until the Return Day of 3 
2 Wiirof Error was paſt, By. Queſtion = . whether theWrir.of Error 5 * 2 
| were a Super ſedeas. It was holden that it was not; and by the Court: ing v. Auery. 
| | : The Mich, 28.2. 


- . Superſedeas, 


rr ” 822 


Ih he Plaintiff may fign his Judgment when he pleaſed; and, as he did 
| not in fact ſign it till after the Return Day of the Writ of Error, the Writ 
Quaid not attach upon the Judgment. e ard e | 
Rep. of Pt. in 6. In a ſubſequent Caſe wherein the Plaintiff, who had been called 
C B. 71. upon to do it, delayed the ſigning of Judgment until the Return Day 
Duffeld V. of a Writ of Error was. paſt, the Court ordered him to pay the De- 
Warden, Eaft. fendant his Coſts and to ſue out a new Writ of Error at his own Expence, 


$98: "This Reporter of this Caſe cites the Caſe of Harding v. Avery, and adds 
Ducre tamen; for it does not appear, that the Plaintiff has in this Caſe 
in any Manner miſbehaved himſelf © Co 

1 Barn. 177. 7. In another ſubſequent Caſe wherein the Plaintiff's Attorney, who 


Arden v. had artfully delayed the ſigning of Judgment until the Return Day of a 
Lamy. Writ of Error was paſt, then ſigned Judgment, and brought an Action 
Eaſt. 8 G. 2. of Debt upon the Judgment, a Rule was made for ſtaying Proceedings in 
the Action; and that a new Writ of Error ſhould be ſued out at the 
Attorney's Expence. | : 5 8 
page 684 8. In a very modern Cafe, The Plaintiff's Attorney, notwithſtanding 
Ms. Rep. he had Notice of the Allowance of a Writ of Error, delayed the ſigning 
Eiger v. of Judgment until the Return Day of the Writ of Error was paſt, and 
Brandon. then ſigned Judgment, and took out Execution. A Rule was made for 
Hil. 5 G. 3. ſetting aſide the Execution, and that a new Writ of Error ſhould be ſued 
in C. B. out at the Attorney's Expence; and by Lord Manfeld, Ch. J. In the 
Caſe of Arden v. Lamley, 1 Barn. 177, a Rule of the ſame Kind, notwith- 
ſtanding there are ſome old Cafes to the contrary, was made. 


* FEE 1 TI —_—— 4 ; 4 SOT VS" 
ase ; 


(08) What the Effect. of a Superſedeas is, 


« # + 
* 


Cre. ac. 379. 1. I JPON a Demurrer to a Declaration in an Action of falſe Im- 

Withers v. . priſonment againſt a Sheriff it was ſaid, that as the Defendant had 

Henley. arreſted the Plaintiff upon a Capias, before a: Writ of Super ſedeas was de- 

livered to him, he was not bound, the Arreſt being lawful; to diſcharge 

him, but may return the Writ upon which he was arreſted, together 

with the Writ of Super ſedeas, for the Court to do as they think proper : 

But it was holden unanimouſly, that the Writ of Super ſedeas was as 

obligatory upon the Sheriff to diſcharge the Plaintiff, as tlie*Capias was 

to arreſt him; and that as he did not ubey it, Mei is diable: to an. Action 

8 of falſe Impriſonment. label e Miss? 

I If a Capias ad ſatisfaciendum have illued.upoh. ar Judgment, and the 

Abe, Defendant be arreſted upon it, the Sheriff is not-bound:to diſcharge him, 

Fitz, N. B. notwithſtanding a Writ, of Superſedeas be delivered to him, or he have 

237: Notice of the Allowance of a\Writ of: Exrona becauſe dhe Defendant is in 
1 79 Cans en in Execution. 0 %, od: e g „e 


„ L "7% 
43 3. i} 


8 3. But if the Perſon, who is arreſted upoma Capias ad Satiefilciendam 
Jr ** hz - a Writ of Super ſedeas in his — and deliver it to the Sheriff im- 
: wean upon being.arreſted, he ought to be diſcharged. 
| Barn, 261. 4. After the Reverſal of a Judgment, the Defendant, who was in 
Peachy v. Cuſtody, ſued out a Writ. of Super ſedeas: But before ſhe could get the 
Bowes. Writ allowed the Plaintiff charged ber with another Declaration. She was 
: notwithſtanding this Declaration, ordered to be diſcharged; and by the 
Court: As the Defendant was in Cuſtody at the Plaintiff's Suit 
only, ſhe could not regularly be charged with a ſecond Declaration 
after the Reverſal of the Judgment, upon which ſhe had been wrong- 
fully detained. _ | Sd ow 0 a0 2.9 
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5. If Goods be taken in Execution after the ſuing out a Writ of Super- 1 Ventr. 30. 
fedeas or the Allowance of a Writ 27 che Curt, although. the Writ Cotton v. 
were not delivered to the Sheriff,” or although Notice were not given to N 
iim of the Allowance of the Writ of Rtrot before the taking of the Goods, C. B. 35, 396 
will order Reſt itution, or, in caſe the Goods haye been ſold, will order | 
the Money to be brought into Court. | 
6. It has been holden, that if before Sale of Goods, which have heen 3 Rol. Abr. 
ſcized under a Fieri Facias, the Defendant deliver a Writ of 1 hs „ 
to the Sheriff, he ſhall have the Goods again; for that the Property is 8% v. Sales. 
not altered by the Seizure. Nr A . hu 
But this Caſe does not ſeem to be Law; for it is laid down in other 
Books, that if an Execution be begun, it ſhall, notwithſtanding the De- ag Yup 
livery of a Writ of Saperſtdeas or the Allowance of a Writ of Error, i 


Ibid. 493. 
proceed, H. pl. 2. 


8. A Sheriff having ſeized Goods under a Fieri facias upon a Judgment Cro.Eliz. 397. 
of the Court of King's Bench; the Record, before the Sale of the Charter v. 
Goods, was removed by a Writ of Error into the Exchequer Cham. ***"- 
ber, and a Wit of Super ſedeas was awarded. Upon th "the 
Sheriff to the Fieri Facias, that he had ſeized the Goods, and that they re- 
mained in his Hands pro Defe#u £mp/orum, Reſtitution was prayed. It 
was holden, that as the Execution was begun before the Writ of Superſe- 
deas was delivered to the Sheriff, a Writ of Yeditioni expenas, ſhould be . 
awarded to 7 it; and that, although“ the Plea Roll be removed by * Page 683 
the Writ of Error, the Writ of Venditioni exponas may be awarded from | 
the Return to the Fieri facias. | 
9. But if a Writ of Execution have iſſued contrary to a Rule of Jerk. 93. 

Court, or upon a Judgment entered irregularly, it may, notwithſtanding pl. 80. 
it has been in Part executed, be ſet aſide, an ia improvide emanavit. „ 
10. If a Perſon, who has been taken in Execution and his Lands ex- 2 Rol. Abr. 
rended upon à Statute Merchant, bring a Writ of Audita Querela, he may 403. „ bicber 
have a Writ of Szperſedeas quoad his Perſon: But as the Writ of Super- Comers. 
Jedeas is awarded, for the Sake of giving him an Opportunity of proſe- 
cuting fthe Audita as he ſhall, in caſe; he be not relieved upon the 
Audita Querela, be taken into Cuſtody again. | 7 | 

11. Upon a Rule to fhew Cauſe, why a Judgment ſhould not be ſet Ms. Rep. 
aſide for Irregularity, and why the Defendant ſhould not be diſcharged Baldwin v. 
out of Cuſtody, it appeared; that eight Years before a Writ of Saperſe- Bel. 
deas had been awarded, for diſcharging the Defendant out of Cuſtody, in C. B. 
becauſe he was not charged in Execution in proper Time after Judgment 
had been ſigned againſt himz and that he was now in Cuſtody upon a 
Capias ad ſatisfaciendum, which had iſſued upon a Judgment in an Action 
of Debt upon the former Judgmept. The Rule was made abſolute ; 
and by the Court: It has been truly ſaid, that, if after a Be dank has 
been diſcharged out of Cuſtody for want of being charged in Execution 
in proper Time, his Perſon cannot be afterwards taken in Execution up- 
on the ſame] Judgment: But this does not apply to the preſent Caſe; for 
the Defendant has not been taken in Execution upon the Judgment in 


the former Action, but upon a Judgment in a different Action. 17 


SE — 


Vor. IV. 2 | . $5 (H) Þow 


Dyer 98, Yelv. 6. 1 Vent. 255. Salk. 129 TER Raym. 995, i 


Eaſt. 14 G. 3. 
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Replev. 31. 


= + Surety of the Pear 


(H) How Diſobedience to a wre due 1 may * 

Tat puniſheegd. 
8 TE. a Sheriff, or other Officer, detain a Perfon i in Cuſtody, 0 1 | 
1 been arreſted upon a Capias or an Exigent, after a Writ of Super- 


Henley. ale, was delivered to him, an Action of falſe logriſboctent les. | 


1 Rol. Rep. 
241. 3 Bulſtr, 97. Fitzh, N. B. 230. 


Vas. 2. But no Action lies, for a a Perſon he has been arrefted 
3 1 upon a Capias ad „ Becauſe ſuch Ferſon is taken | in Exe. 
— N. B. cution. 


r 


2 Hawk. 151. 3. A Judge 15 an ulis Court is liable to be ze. for a Con: 
| 0 


tempt, if he proceed in a Cauſe after the Delivery of a Writ of Habeas 


Corpus ad faciendum et recipiendum, or after Notice of the Allowance of a 
| Writ of Error. 


Fitzb. N. B. 4. A Sheriff is liable to be Hertel for a Contem t if be proceed in 


14. Fitzh. a Cauſe in his County Court after the Delivery of a Vrit of — 


diene 675 . Juſtices of the Peace, or Commiſſioners of 0 are liable to be 
3 puniſhed for a Contempt, if they oe in a —_— after the Delivery | 
Caſe. of a Writ of Certiorari. 


1 Mod. 44. 
Cro. Eliz. 915. 2 Hawk. 251. 


1 Vent. 30. 6. A Sheriff, who has 1 a Perſon, or the Goods of a Perſon, i in 
Cotton v. . after the Delivery of a Writ of Superſedeas, or after Notice of 
—_— * 4 of the Allowance of a Writ of Error, is liable to 8 RI Yor a 


35. Coatempt. . 

1 Barn. 275, 7. If an Attorney take out W after Notice of the 13 of 
 Hannot vs a Writ of Error, he is liable to be N for a 9 

Farrettes. Rep. 

of Pr. in C. B. ö | 


35. 


\URETY aſa the Peace is a Recognizance entered into to the 
King for keeping the Peace. 5 


' Vaderthi Title it will be 33 to 1 


(A) In what Caſes, a Juſtſce of the Peace may ex Officio 
compel a Perſon to find Security foꝛ keeping the Peace. 
(B) Who 


SY" 
vas 
— 
5 
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. q Ws 
a & % 7 4 1 
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Mo Surety. of the race, | 


w azho may cravi#Surety of the Þ 

(c) Against whom Surety.of abe Prare Wap. be granted.” 

(D) Jn what Cafes, ye: of the P. 
granted. 136 N as. NR oe © g 

> 0 The Banner of granifih p Surety of tha Peace by the 


Court of Chapter. . 
®) The Mann of granting Surety of the Peate by rhe 3 
Court of king's Bench. F 


(6) The Manner ol granting Surety of the Peace by 2 
Juſtice of Y Peace. 5 

- (H) Jn what afes, a Recon rherng the Prat , 
is foxfeited. A 3 

(I) In what Caſes,. a K 
may be Lad "4 


** „ 
of * 
2 "a 6 S . 4 fg © z &% 4% . 
; 1 i 1 3 


p * 
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— — 
Ore : bail 


(A) Jn i whit ales, a | Juſtice of the Peace FT 
may ex Officio compel a Perſon to find Setu- 
rity {02 eeping the Peace, WEE 


AER the Peace may at his Diſcretion bind all thoſe to keep Lamb. 77, 78. 


the Peace, Who in his Preſence ſhall make any Affray, or ſhall Bro. Peace, 

| threafen to kill or beat any Perſon, or ſhall contend together with hot pry, 3 "LPR 
Words; and all thoſe, who ſhall go about with unuſual Weapons or 
Attendants to the Terror of the People ; and all ſuch Perſons as he ſhall 

know to be common Barretors; and all who ſhall be brought before him 

by a Conſtable for a Breach of the Peace-in the Preſence of ſuch Conſtable; 

and all Perſons, who having been before bound to keep the Peace, ſhall be 

convicted of having forfeited their 8 


4 * , 
+ 
* 1 . : 
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*®) Who may crave Surety of the Peace. * Page 68; 


LL 1 under che King's Protection, bei of! e Memo 1 
whether natural born Subjects or vas being 2 bjects * 721. * | 
attainted of Treaſon or other Crime, have a Right to crave Surety of 1 Hawk. 126. 
the Peace. 
2. It has been queſtioned, whether Jews or Pagans, or Perſons at- Lamb. 80. 
tainted of Præmunire, have a Right to crave Surety of the Peace. 1 Hawk. 126. 
3. A Wife may crave Surety of the Peace againſt her Huſband, if he Fitz. N. B. 80. 
threaten to beat her outrageouſly, or to kill her. Lamb. 80. 
« | | 2 Lev. 128. 
* 1 Hawk. 127, 
4. A Woman exhibited Articles of the Peace, i in which be called her- Stra. 12371. 
IP the Wife of the Defendant, and ſet forth the Pendency of a Suit nk Bam- 
in the Eccleſiaſtical Court for the Reſtitution of Conjugal Rights. When 


the 


dhe Defendant « came partin 10 Bo 5 de that the 
might not be tak meg pes to DE: an Admiſſion « 
 Andthe Court ordered "filo tbe mz TO 


*. towards 'our-Sovereign Cofd, and 4 bh liege Prople, and 
te particular) 50 Hannab ma, who hath - exhibited 5 
<< "the Peace a im Ie ſaid 1 the NEO 4 He, | 
| - *Y$4b Ban We of him "ak mes,” OT 4 * 
Stra. 1207, * 5% Sug 54g the "Peace may * raved by * 
N. t Caſe. Wess A 


oted as — a ueſt 
m Icarce ever. he the 
pred againſt to be 


awk. \Þ | 5 On 1:16:20 
Pal 18. % - 6. ic is aid, 1 Ss of os Peace i is  uſya 
3 of. of Perſon, for ha the Fear of one Perſ 

ther; - andYthar if Surety of the Pe be 
more Perſons, every one of them muſt enterititoa 


MS. Rep. 95 But. is. a modern Cas hthe Court of bingen ch allowed chte 

Rex v. 2 men to file) joint Articles of the RM ree Men. | | 
and tavo . 

others, Mich. 


23 G. 2. 8 


Surety "ot FOG may 
Danes + ant. 


«#3 


Tank. $5; URETY: of the Nh. oh IMF. on. Perf f ſane 
| Hawk. 127. ph Df Memory, 1 full A grind og | als car fon 
Hawk. . Mes: y.6f the Peace 5 01 j 

Lamb. "ap A who cannot themſelves be Coun, + Rog 
= by * Friends. 


© Againſt whom is ; 


ntor F eme rt 
ogpizauce 74 be = 


"4 
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A don? — 2 — — _— f | — Milky ? : _ — — | — 
w) Jn what Caſes, Surety of the rice ou 
do be granted. 5 


1 


1 F. one pero 3 juſt Cauſeto Fear has 1 1 we 1 bu n 
1 Hawk. 127. 1 his Houſe, or do him ſome corporal Hurt A t he Lil . 
Stra. 473. cure a third Perſon to do him ſome corporal 1 urety of the Peace 
* Page 688 2. It is ſaid, that Surety of the Peace EY not to 
Bro. Peace; threatning to 2 impriſoa : becauſe Damages =y ve: recove an Action 
Lamb. $3. 3. But the better Opition is: that it ought to be granted! in och Caſe, 
I . becauſe Lmpriſonment 1 is a corpora] Hurt. The Reaſon & ven for its not 
* 


ought to be granted. 
LT; ani for 
pl. zz of falſe Impriſonment. 
being granted is no more concluſiye j 3 this Caſe thang of a Battery: 


Poor an Action will lie for a Battery aid; yer Su VC ' the Peate Gughe 
„ — threatning to beer. bes | 
4. Surety of the Peace ought to be granted , a aut a 25 and, if he 
Moor 874. give his Wife unreaſonable Correction. Mo bf * o 
Seym ours 1 a he” e f 
Caſe. Gem g. Fütah. . B. 800. 9 > VU "NB Va a ; 
1 Keb. 29S - 5. Divers Perſons having made a Diſturbance'in a Church, and led 
Rr uv. the Miniſter who was readin the Common Prayer, out of the DetF, the. 
Deng. Court of King's Bench on Leave to exhibit” Aricles of the Peace 
_—_ N them. | - 
2 5 LEE 
Fs 
F+ 
% * "= * 
2 4 +7 1 


4. * 
- Surety of the Peace. W. © * 
| F s , , 2 : "| : 
6. If one Perſon threaten to wade" or Child of anothen} Surety Dat. 266. 
of the Peace ought to 8 5 TS 8 , 
7. But Sutety of the P e ought not to be grad, becauſe one Pep- Lamb. 83. E i 
ſon threatens to hurt the Servant U r another.. DR IG: 3 * 3 
8. Surety of the Peach ought not. to be granted on Account of a paſt Dalt. 266. 9 3 
Beating, @nleſs there be Fear of future Danger: P- Remedy in feb 
Caſe being by Action im 9 5 | R 
g. Surety of the Peace ought braved ſoon'afteb e Cauſe of the 6 Mod. 132. =. 3" 
Fear on Account of which it is craved ; for the ſuffering of mich, ime 7h Queen v. AF 
to pals before it isi NH ſhews, that the Party craving it has ned en — 7 * : 
under great Fear. — i 1 2 9 . 
„ Eg % B's. K 
E:... ̃ . „ 
| | n r 5 ST, | e * os, 
(E) The ain of granting Surety of te me” 
| Peace by the Court of Meer.. „ „ 7 
1. A T che Common Law Nas ſuffiglent,” in order to obtain Proceſs ritzh. N. B. 
A for Surety, Of the*Peact from Court of Chancery, for the 79, 80. FR 3 
Party who cràued K fake Oath, that file was in Fear of a corporal © Sy 1 
Hurt; and that J did not crave Surety of the Peace from Malice, but | 
fur the Saflty of his Perſony „ 1 tte 5 3 
2. But by the ac. 1. 7,8. Kier reciting, that divers turbulent and All Proceſs of „ * 
contentious Perſons, ons out of Malice and others in hope of Gain by the Peace to 75 
way of Compoſition, do bftentimes upon their corporal Oaths, or other- be _— , 
wiſe upon falſe Suggeſtions and Ira, procure. Proceſs of the Peace dat Motion in + 
or good Behaviour out of his Majeſty's Courts of Chancery and King's Court and ex. 3 5 
Bench againſt divers of his Majeſty's quiet Subjects, Whoſe Dwellings hibiting Ar- 3 ; 
and Abodes 85 the moſt Part in Counties far diſtant and remote from dtieles of the 5 
the ſaid CourrFto their intole Trouble and Vexation; whereas they * © . 
mightz upon good Cauſe ſhewed, receive Juſtice at the Hands of the . 3 
Juſti&s of the Peace in the Counties where they dwell, it is enacted, * 
«© That all Proceſ of the Peace or godd Behaviour, to be. granted or EL + 
* awardeQ, but gj the ſaid Courts or either of them, againſt any Peſon 
* or Perſqps whatſoever, at the Suit of or by the Profecution of any 2 f 
Perſon Uf Perſons, whatſoever, ſhall be void and of none Effect, unleſs * * Lo A 
« ſych Proceſs" ſnall he granted or awarded upon Motion firſt made be- 5 % * 
& = the Judge or Judges of the ſame Courts reſpectively ſitting in 8 2 
« open, Court; and upon Declaration in Writing upon their corporal : 
« OathF, to be then exhibited by.the Parties which ſhall defire ſuch Pro- .. 
« ceſs, of Y ACauſes for which ſuch “ Proceſs ſhall be granted or Page 689 * 8 
* awarded by or out of the ſaid Courts reſpectively, and unleſs ſuch Mo- 4 
« tion and Declaration be mentioned to be made upon the Back of the | . 
« Writ, the ſaid Writings there to be entered and remain of Record: Mu 
« And if it ſhall afterwards appear to the ſaid Courts, or either of them y * 
« re pectively, that he Cauſes expreſſed in ſuch Writings or any one of 15 
i them be untrue, then the Judge or Judges of the ſaid Courts, or either . * 
« of them reſpectively, ſhall and may award ſuch Coſts and Damages 99 yu 
* unt the Parties grieved, for their or any of their wrongful Vexations | | kh 4-9 
* « in that Behalf, as they ſhall think fit; and that the Party or Parties ſo * 


« offending ſhall be committed to Priſon by ſuch Judge or Judges, ontilh : 


«he or they ſhall pay the ſaid Coſts and Damages.” 
2 ee of the Peace are exhibited in the Court of Chancery, and 


th 
from Malice, but for the Safety of his Perſon, a Writ of Supplicavit 


made, that the Surety of the Peace is not craved by the Party 88. 
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' Hurety of the Peace. 
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+ - — ma * 


* JireRted to the Juſtice 19 0 Peace generally, or to Tome one 
© Juflice of the Peace, or to the 5 ab them or him to take 
dch se in the S hereon indorledy, an the Party refuſe to find » 

ch Security to coffftnit him taghe,pext Gol, until he do Ang Aceh Se- 


@ % fi * * 


F 


{ ht. * „ 


curity. 
Bro. Office. 4. I's a Writ o Supplicavit be directed . Sberiff, zy ive 
pl. 39. a Precept to a Bail | the Party; Bu the Sheri ſelf can 
Fitzh. N. B. take a Rec N. the Po 7 en e Writ IO Wake 6 
1 Cannot BEL. c 


25 0. bee, . f a Writ of Su kcavit directed to 
el. 9. „ enen © only the To ice of the Peace to who 
mb. Mv. a Warrant to compel the Party to find Securi 
. be made returnable before the Juſtice 
is Wivered' for ihe he can take a Rec IZance or make a Return to 
the Writ. ” 
1 Hawk. 129, 6. The Recognizgpceyy@be entered intg heh oe. of the Peace, 
mg, > 101. to whom a Writ of avit is died o or d ere muſt be in ſuch 


„ Sumas is indorſed aßen the Writ. 
2 Will. 22. 7. The Sum, in whigh eee is to be given, gung 
1 


arrant grant 
the Peace to whom it 


a Writ of Sup- 


=O, plicavit, is ſometimes ve A wag watt 1 11 once indorſcq 
in the Sum of 4000 J. . 

Fitzh. N. B. 8. If no Return be made t rit of psd nn Ra who ſued it 
r out may have a Writ of Certiorari, 1 to th wo who ought to 


1 Hawk. 129. make a Return, commanging him go Ger J the 


** warte 


ge mo. * with what has done the | 

 Fitzh. N. B. 9. If a Writ of Supplicavit have File fronghe Court. of Chancery 
ts 238. . a Perſon, he may by himſelf « of" ſome Friend come into the Court, 
and give Security there, that he wilt not do any Harm to the Pe * on who 
ſued out the Weit; and thereupon. he ſhall haye a Writ #8 per ſedeas, 
reciting the Writ of Supplicavit and the Security given .diFe&ed to the 
». - Juſtices of the Peace generally, or to ſqge one Juſtice ge Peace, or to 
5 the Sheriff, commanding them or him to ſurceaſe t arreſt the Perſon 
nl againſt whom the Writ of .Supplicavit iſſued; or in caſe he 5 in ar- 

1 reſted for that Cauſe and no other to deliver him. i. | 


3 


# | : 9 353 — | 3 . — 1 a0] 
2 | bh The Manner of granting Suftty of the 
_ Peace by the Court of King's Bench, 


Ante page T the W Law the Oath of the ben ? ſufficient 
688. : Ground for the Court of King's Bench to grant Surety of the 
Peace; but this Court cannot, ſince the Statute made in the twenty-firſt 
| Year of the Reign of King Fames the Firſt grant 1 of the Feace, 

. unleſs Articles of he Peace are exhibited in ope een | 
skis. 61, 2% Mullineus, who had been taken into Cuſtod upon a wt bf Sup 


%  Maullineuz's plic out of the Court of Chancery, being brought by a Habeas * Corpus 


ſe. before, Jones Juſtice of the King s Bench, he entered into a Rename 

"Page 690 to appear in the Court of King's Bench the firſt Day of the next Term. 
| e appeared at the Time ; and the Court was moved, that the Articles 
hibited in the Court of Chancery might be read, and that he might 
enter into a Recognizance for keeping the Peace, No Rule was ade; 
and by the Court: The Record is not before us. If the Witneſf who 
”_— ſivore to the Articles in the Court of e had been here, Hd had 


ſworn 


ſworn to Articles to the ſame 

niz ance; but we cannot oo KR it | | 

. Articles of the Pealè ate exhibited. in the. Ca or King 8 Bench, Cothb. 427. 
and Oath be made that the Party did not crave the Sunkey of the Nuala Caſe, 

Peace from Hatred or Malice, bu for the Safety of his Perſon, an At. Fitzh, N. B. 


tachment bf che Peace iſſues, directed 4 the eu manding him 77 79. 
take a Bond for the aran Pai 3 of Kings 


nch, at the Return of the Atta Uk to put in Baff | 0 d on 
wer * one fer- 


FR 


and, if ſuch Bond be nor given to commit the Purty 
4. ft i is a great N ip. that it ſboüld be in the 


ſon to compel anothe ho lives in a very remote Part of England, to 
appear and enter into Mſecopnizance'in the Court of King $ Froch, when.” . 

he might have had the . Peace from a neighbouring Ju 74 | 
and it ſeems to have 0 


pinion of the 8 ing's Bench, l 
ſome Years ago, tha Nb. got to be put to exation. 
5. Upon a 9 Ahe Beh alf 'of R. ibit Articles of the Comb. 429; 
Peace againſt ves, or eight cen who lived enen, Holt, Ch. J 1 Rejr's Caſe, 
ſaid, then we'ſhall give ſeven ir eight Petſons the Trouble to come up to TY 9 W. 3+ 


this Court to p 4 Bail, why gid you not go tema Juſtice of the P 

in the County? The Complgnant anf Fed, I could not have 12 

Juſtice there, they Relations, Heres the Motion Was granted, OO. 8 e 
i, befitanter. © > 5 * 


. In 15 ME”. wherein the. Court of Kin 8 Beach 5 was moved on MS. 


* Behalf of of Borough or Lave tajexhibit Articles of the Peace againſt Boroughs 
Wait, Leave was nimouſly refuſed; it appearing, that Wait lived wy Eaſt, 
at the Devizes, and thgt.Borough had not endeavoured to obtain the ? 6.2. - 
Surety of the 7 5 the County wherein Wait lived; and by Lord | 5 
Man Ch. 1. Ap Ply to the Magiſtrates of the County, and if Surety 5 
of the Peade he n 7 5 come here again. : 

7. When 8 2 gainſ whom Ke: of the Pede are exhibited; 6 Mod. 132. 
comes into 92 put 7 Bail, the Afticles muſt be rag. to him. _ The Queen v. 

Lane. ä 8 7. 
ticles of the Peace having been exhib againſt ord Va Stra. "IE Wet 
Procels of the Peace having iſſued, it was des Sick 123 came 8 mi Lord Pa | 

Bail, that the Facts charged in the Articles were not a ſufficient Ground 9 | 
18 grantifig Suret of the Peace; or if ſufficient, that the. Facts were 
: Falſe” and e were offered to diſprove them. The reading of 5 "A ; 5 
the Affidabits was Ws and it was faid, that the Courſe the | * 
Court had awaſh to give ſuch Credit to the Oath of the arty as | | K 
to order Security : But it was admitted; that the Court might review the | 
| repo wy hear any Objection ariſing upon the Face of them; and by. 
the Court: Fhys is all we can do. The reading of Affidavits to diſc. +. 
prove the Fits charged in the Articles was never attempted before; 
* and we muſt adhere to the Courſe of the Court, which is to take the | i. 
Articles to be true. Upon reviewing theſe Articles, che Court were of | 
Opinion, that the Facts therein charged were a ſufficient Ground for 9 
granting Surety of Hoo | | ſt 
12 bert Parnel ited Articles of the Pares agaiaſt. Gir, as MS. Rep 
Alen Bart, and three others; and an Attachment of the Pan eil Rex v. Sir 


** 


againſt them. Before a Recognizance was entered into, P. pres Thomas Allens ; ; 
WA ſented Petition, i in which he: recited ſome of the Facts {wa CONE 2 Bart. _ | 
% the Articles, and endeavoured to, explain them. Hereuppn the Counſel in ethers, Hil, 


for the Defendants moyed for. a Rule to review-the Articles, and ſo * G. 2. 
t were read to contradict the F acts therein charged. Upon 


. 8 oY 


readinthis Petition and the Affidavits, in which the Facts were flatl 
bontradicted by five or fix Perſons, a Rule was made to ſhey. Cauſe, why 


the Arne ſhould not be reviewed, and mar Parnel ould attend upon 3 


8 
- * 


X 4 | bs 0 * 7 ; 
. ** atone: ET 75 * . . 1 ** 8 * * 
— — — I 15 ” = : © 
5 J 
- Surety of the Peace. 


id attend, and the Court was upon 


| 2 of Perjury, that he was 
rrupFPerjury;; and a Rule was 


A Bw b exhibited by Joby Brown againſt 
Is +. io. | | l wo 


the Articles ſhould-not 


| | a he Defendants did no 
know ſuch a Perſon as Brown the Articulant, ag 


ad. beſides other ſtrong 
Facts ſworn to it was ſuggeſted, that the exhibiting of the Articles was 
x freſh Contrivance of the Defendant Benneti's Hub 


iaſband to oppreſs her, 
No Cauſe being ſhewn, the Articles were ordered tobe taken off the File. 


Stra. 835. 11. Upon a Motion for a Mandamus to three Juſtices of the Peace in 
Rex v. Lewis. the County of Brecon, to take N upon Articles of the Peace exhibited 
in the Court of King's Bench, an Affidavit was produced, in which it 

* Page 691 was ſworn that the Defendant, * who lived in that County, was ſeventy 
| Tears of Age, and ſo infirm be unable to travel ; and Seymour's Caſe 


M. 6 Ann. was cited. A Mandgmus was awarded, &, 
| Sayer 252 12. Upon a Rule to ſhew- Cauſe, why a Manaus ſhould not be 
Rex v. awarded to two Juſtices of the Peace in the Country, to take a Recogni- 
Helliere zance for keeping the Peace, it appeared, that Articles of the Peace had 
been exhibired in the Court of King's Bench; that the Defendant was in 
Priſon; and that he was fo poor, as not to be able to be at the Expence 
of a Habeas Corpus for 8 him up to the Court. The Rule was 
diſcharged ; and by the Court: It has always been doubted, whether a 
Recognizance for keeping the Peace can be taken by Juſtices of the 
Peace, upon Articles of the Peace exhibited in this Court. There has 
been only one Inſtance of late Years, wherein a Mandamus for takin 
ſuch Recognizance has been awarded; and in that Caſe, which was the 
Caſe of Rex v. Lewis, Trin. 3 G. 2. there were very particular * 
ſtances; namely, that the Defendant was ſeventy Years of Age, a 
he was ſo infirm as not to be able to travel. Ty 
Bro. Peace, 13. If after Surety of the Peace has been granted by the Court of King's 
. 39» Bench, a Writ of Superſedeas come from the Court of Chancery to the 
Juſtices of the Court of King's Bench, their Power is at an End; and 
the Party is as to the Recognizance in this Court diſcharged. , 


um- 
that 


_— 


— 


(6) The Banner of granting Surety of the 
| Peace by a Juffice of the Peace. 


. Juſtice of the Peace is impowered by the Commiſſion of the 
FA, - Peace, © To cauſe to come before him all thoſe, who to any 
Vor more of our People concerning their Bodies or the firing of 
te thaje Houſes have uſed Threats, to find ſufficient Security for the 
„ Peace or their one Behaviour towards us and our People, and if they 
© ſhall refuſe to find ſuch Security, then them in our Priſons, until they 
& ſhall find ſuch Security, to cauſe to be ſafely kept.“ 


2. If Oath be made before a Juſtice of the Peace by one Perſon, of 
his fearing that another Perſon will burn his Houſe, or do or procure to 
Ink . be done to him ſome corporal Hurt, and that he does not crave the 


Surety 


Lamb. 8 
Fitzh. 


8 


: $8 * 1 


"unleſs he offer Security for keepi 


refuſe to find Security. _ 


| 1 
* 


— 
7 2 A e OO Io Eu" 07 Os * 
. 


— 


Surety of the Peace, + 


GM 
Surety of the Peace from Malice, hut for the Safety of his Perſon, the 
Juſtice is bound to grant Mix the Surety of the Peace. | 
3. A Juſtice of the Peace may grant Surety of the eace againſt a Peer; 1 Hawk. 12 
But it is ſaid to be the ſafer Way, to apply to the Court of Chancery or Lamb. 81. 
the Court of King's Ben cn. | | Wt 
4. It is ſaid, that, if the Perſon againſt whom 
craved be preſent, the ce of £ 


5 Sarety of the Peace is“ Page 692 
e Feace may commit him immediately, Bro. Mainpr. 
| gie Peace; and a Miori that he may pl. 39. 
be required to find Security, and be committed for nor indiog'jg, 1 Hawk, 127. 
5. But it was in a JF late Caſe laid down by Pratt Ch. J. that Ns Perſon Ms. Rep. 
ought to be committ&&by a Juſtice of the Peace, for not finding Security W lers Caſe, 
for keeping the Peace until he has been required to find Security, and Baſt 3G. 3. 
has refuſed or neglected to for PO 9p „ 44d in C. B. 
6. If the Perſon, Again whom Surety of the Peace is craved, BE ab- Lamb. 8 3. 
ſent, a Warrant foꝶ pommitting him cannot be granted, until a Warrant 1 Hawk. 128. 
has been granted comminding him to find Security for keeping the Peace; a 
and the Warrant, which muſt be under Seal, ought to ſhe the Cauſe for 


' which and upon whoſe Complaint it was granted. 


7. The Juſtice of the Peace, who grants a Warrant, commanding a ; Rep. 59. 
Perſon to find Secyrity for keeping th Peace, may make the Warrant Fs Cafe. 
- pas: for bringigg the Perſon before himſelf only; for, as he has moſt Hawk. 128. 
nowledge of os latter, he is beſt qualified to do Juſtice therein. | 
8. If 5 t commanding a Perſon to find Security for keeping the Bro. Falſe Im- 
Peace be general, the Officer who executes it has an Election to carry the Priſ. pl. 11. 
Perſon before what Juſtice he pleaſes and may carry him to Gaol under ns 59. 
the ſame Warrant, if he refuſe to find Security for keeping the Peace . 128. 
before. ſuch Juſtice ; for the Warrant has'theſe Words in it, if be Hall 


o 


1 a N | 
9. If@Perſon,' who is under an Apprehenſion that Surety of the Peace Lamb. 95, 
will be craved againſt him, give Security for keeping the Peace before a 96, 99. 
Juſtice of N either before or after a Warrant is granted againſt Hawk. 128, 
him, he may have an Order of Superſed:as from the Juſtice ; and this 

mnalf prevent or diſcharge him from an Arreſt under the Warrant of any 

other Juſtice of the Peace. | | 


» ' TO 8 Superſedeas might heretofore have been had, as a pitzh. N. B. 
of Co 


Thing 


urſe, to a Warrant of a Juſtice of the Peace, commanding a 238. 
Perſon ares Security for keeping the Peace. Ln” 
ut 


11. by the 21 Fac. 1. c. 8, par. 3. after reciting, that divers tur- 


A Super/edeas 


bulent and contentious Perſons, deſervedly fearing to be bound to the to the War- 
Peace or good Behaviour by Juſtices of the Peace of the Counties rant of a Juſ- 
where they dwell, do oftentimes procure themſelves to be bound to the dice of the 


- jnſufficie 


es fit made, and upon ſu 


quiring them and 


Peace or good Behaviour in the Court of Chancery or King's Bench upon een, 
4— or upon colourable Proſecution of ſome Peak or e | 

Perſons, who will be ready at all Times to releaſe them at their own Plea- Security for 

ſurez whereupon his Majeſty's Writs of Superſedeas are oftentimes di- the Peace, is 


rected to the Juſtices of the Peace, and other his Majeſty's Officers, re- OY 
eyery of them to forbear to arreſt or impriſon the Motion in 
Parties aforeſaid; by Means whereof the ſaid turbulent and tious Court. 
Perſons miſdemean themſelves among their Neighbours with Wpunity, 

to * great Offence and Diſturbance of their Neighbours, monꝑſt 

whom they + converſe and live, to the Affront of the Juſtick of the 

Peace, and to the evil Example and Encouragement of like ill-diſpoſed 


Perſons, it is enacted, That all Writs of Superſadeas, to be granted 
„ 


r out of either of the Courts aforeſaid, ſhall be void and of none. 
« Effect, unleſs ſuch Proceſs be granted upon Motion in open | 
ufficient Sureties as ſhall appear, unto ti 
e * reſpectively, upon Oath to be 
9 


« Judge or Judges of the 
Vor. IV. 


* 


* 


Surety of the Peace. 


„ affeſſed at five Pounds in Lands or ten Pounds in Goods in the Subſidy: 
& Book at the leaſt ; and unleſs it ſhall alſo appear, unto the ſaid Judge 
or Judges from whom ſuch Superſedeas is deſired, that the Proceſs of 
4 the Peace or good Behaviour 1 by him or them deſiring ſuch 
„ Super ſedeas bona fide by ſome Party grieved. | 
Lamb. 100, 12. A Recognizance for keeping the Peace is to be regulated, as to the 
1 Hawk. 129. Number and Sufficiency of the Sureties, the Largeneſs of the Sum it is 
do be taken in, and the Time it is to continue in force, at the Diſcretion 
of the Juſtice of the Peace by whom it is taken. TE 
Page 693 13. It is ſaid, that a Recognizance taken by a Juſtice of the Peace 
1 Hawk. 129. for keeping the Peace as to A. B. for a Year, or for the Life of A. B. 
Lamb. 100. without expreſſing any certain Time, which ſhall. be intended to be for 
the Life of A. B. although no Time or Place be fixed for the Appear- 
ance of the Recognizor, or he be not bound to keep the Peace as to all 
the King's Liege People, is good. . | | 
Lamb. 103. 14. But it is the ſafer Way, to bind the Recognizor to appear at the 
1 Hawk. 129. next Seſſions of the Peace, and in the mean Time to keep the Peace as 
to all the King's Liege People, and eſpecially as co the Party who crayed 
the Surety of the Peace. 


A Recogni- 15. By the 3 H. 7. c. 1. it is enafted, © That every Juſtice of the 
3 &« Peace within this Realm, that ſhall take any Recognizance for keep. 


| keeping the « ing the Peace, ſhall certify, ſend or bring, the Recognizance at \ A | 
Peace, taken . 


Ce, 5: © next Seſſions of the Peace where he is or hath been Juſtice, that the 
by 3 « Party ſo bound may be called.” | „ ; 
be ſent _ the i, | | 

8 8 „„ „ . 55 
pang 10 4 16. If one of the Sureties in a Recognizance for keeping the Peace 
Bro. Peace, die, the Recognizor is not obliged to find a new Surety ; the Executors 


pl. 17. and Adminiſtrators of the dead Perſon being bound by the Recognizance, 
1 Hawk, 129. 13 | | 7 


— 


(H) In what Caſes, a Recognizance foꝛ Keep- 
ing the Peace is foxfeited, 


If a Party do 1. D the 3 H. 7. c. 1. it is enafted, © That if the Party, who is called 
not appear << at a Seſſion of the Peace upon a Recognizance for keeping the 
upon his Re- « Peace, make Default, the Default ſhall be there recorded, and the 
COgnizance t 4 Recognizance with the Record of the Default ſhall be ſent and certi. 
is to be . -— ug 6 
eftreated, ** fied into the Chancery, or afore the King in his Bench, or into the 
% King's Exchequer.” | 
Bro, Peace, 2. He who is bound to keep the Peace, and to appear at a. Seſſion of 
1. 17. the Peace, muſt appear and record his Appearance, otherwiſe hi 
mb. 109. nizance is forfeited; and although the Party who craved the Surety of 
the Peace come not, to pray that it may be continued, the Juſtices may 
at their Diſcretion order it to be continued till another Seſſion of the 
Peace. c Wk” . 5 # 98 ; 
1 Hawk. 130. 3. But if an Excuſe, which is by the Court judged to be reaſonable, 
be given for the e of the Recognizor, the Court is not 
bound to record his Default, but may diſcharge the Recognizance, or 
reſpite it till the next Seſſions of the Peace. | 
Lamb, 115, 4. A Recognizance for keeping, the Peace is forfeited by the doing of 
Violence to any Perſon, whether it be done by the Party bound or by 
any other by his Procurement. | * 


„20. 
insb 130. 


$ Recog- 


5. Upon 


en 


Surety of the Peace. 

5. Upon a Rule to ſhew Cauſe, why the Proceedings upon a Scire Sayer 139. 
facias ſhould not be ſtayed, it appeared, that the Scire facias was brought Rex v. Stanley 
upon a Recognizance entered inte by Stanley and his Bail, for Stanley's and bit Bail. . 
keeping the Peace as to all the King's Subjects; that the Recognizance 
was entered into in Conſequence of, Articles of Peace exhibited by, J. 8. 
againſt Stanley; and that Stanley had been guilty of aſſaulting J. N. The 
Rule was diſcharged; and by Rider Ch. J. If the Peace have not been 
broken by an Aſſault upon the Perſon who exhibited Articles of the 
Peace, the Court will not permit a Proceeding by Scire facias upon the 
Recognizance entered into for keeping the Peace, in caſe the Proceeding 
appear clearly to be vexatious : But if the Recognizance be for keeping 
the Peace as to all the King's Subjects, as well as to the Perſon who ex- _ 
hibited the Articles, the Court will not in a doubtful Caſe ſtay the Pro- 
ceedings upon a Scire facias; becauſe the Queſtion, whether the Breach 
of the Peace, by aſſaulting another Perſon, did amount to a Forfeiture 
of the Recognizance ? may be determined upon the Plea of Not guilty 
%% ĩð»V ĩͤ b BE oo Ee i ak 3 

6. A Recognizance for keeping the Peace is not forfeited, where an Lamb. 128. 
Officer, having a Warrant to arreſt a Perſon who will not ſuffer himſelf 1 Hawk. 1 30. 
to be arreſted, beats or wounds him in an Attempt to arreſt him. 

7. If a Parent in a reaſonable Manner chaſtiſe his Child; a Maſter 


\ 


his Servant; a Schoolmaſter his Scholar; a Gaoler his Priſoner; or a 1 Sid. 176, 
Huſband his Wife, neither of theſe is a Forfeiture of a Recognizance for 177), ... 

o 8 mb. 127, 
keeping the Peace. | hay 1 F 
wigs | 149, 150. 1 Hawk. 130. Fitzh. N. B. 80. 


*8, And without enumerating all the Aſſaults, which one Perſon may *Page 694 
make upon another without forfeiting a Recognizance for keeping the 2 
Peace, it may in the general be ſaid, that the Recognizance is not for- 

feited by any Aſſault, which could have been juſtified in an Action or 


upon an Indictment for the Aſſault. 


9. A Recognizance for keeping the Peace is forfeited by Treaſon Limbs. = 5 


againſt the Perſon of the King, or by any unlawful Aſſembling in terro- 1 Hawk. 130. 


rem populi. MY P „ 5 
10. It has been holden, that Words which tend directly to a Breach Lamb. 115. 
of the Peace, as challenging a Man to fight, or threatning to beat a Per- 1 Hawk. 130, 
ſon who is preſent, amount to a Forfeiture of a Recognizance for keep- Cro. Eliz. 36. 
ing the Peace. | MR. | 

11. A Recognizance for keeping the Peace is forfeited by threatning Lamb. 115. 
to beat a Perſon who is abſent, if the Perſon threatning do afterwards lie 


in wait to beat the Perſon threatned. 


12. A Recognizance for keeping the Peace is not forfeited by Words Cro.Car. 498. 


of Heat, as calling a Perſon Knave, Liar or Raſcal: For although ſach Rex v. Hy- 


Words may provoke a haſty Perſon to break the Peace, they have not a 247 and bis 


direct Tendency thereto; nor does it appear that the Speaker intended 1 
to carry his Reſentment any further. . e 0 k. 130. 


13. Nay it has been holden, that a Recognizance for being of good Cio Eliz. 86. | 
8 is not forfeited by ſuch Words; and @ fortiori a Recognizance King's 8 "6 


for keeping the Peace is not. | Mo. 249. 


; . ; | | ke ny | RON 1 Hawk. 1 30. 
14. A Recognizance for keeping the Peace is not forfeited by a Treſ. Cro. Jac. 408. 
paſs upon the Lands or Goods ot any Perſon, unleſs ic be committed 1 Hawk, 193. 


with actual Force. 1 
15. Nor is it forfeited by hurtigg a Perſon in playing at Cudgels or Dale. 284. 


ſuch like Sport by Conſent; in as much as, ſuch Sports, which tend to 1 Hawk. 131. 


promote Activity, and Courage, are lawful, . 

16. But a Recognizance for keeping the Peace is forfeited by wound+ Bro. Car. 229. 

ing a Perſon in fighting with naked Swords; becauſe no Conſent can 1 Hawk. 131. 
make ſo dangerous a Thing lawful, 5 oy 
| | 5 | 17; If 


— 


* + FT 2 


1 Hawk. 131. 17. If a Soldier hurt a Perſon, by diſcharging his Gun in exerciſing 
| Hob. 134 without ſufficient Caution, it is not a Forfeiture of a Recognizance for 
2 Rol. Abr. keeping the Peace; for although the Soldier would be liable to an Action 
548. for the Damage ſuſtained, this is not ſuch a wilful Breach of the Peace, 
| : as is within the Meaning of the Recognizance. E 
1 Hawk. 130. 18. A Court of Quarter-Sefſion cannot proceed againſt a Perſon for 
the Forfeiture of a Recognizance for keeping the Peace: But the Re. 
. cognizance muſt be ſent into one of the King's Courts of Record at 
Weſtminſter. | i 1 | 
| Rol. Abr. 19. Advantage of a forfeited Recognizance muſt be taken by Scire 
goo. facias, and not by Indictment. | Eg 
errow'sCa 


ä 


1. 


* 
* 


|  Cro, Jac, 598. 1 Hawk. 130. Ante 414. 


3 ld 4 * CY 2 yt 


1 * * „ 
— * 


- 


) In what Caſes, a Recognizance foz keep- 
ing the Peace may be diſcharged. 


Sav. 53. 1. IF the Perſon who has enteted into a Recognizance for keeping the 
= opp \ 2 Peace die, the Recognizance may be diſcharged. 
. 125 | 
I Lev. 235. 2. If the Perſon, who has craved the Surety of the Peace die, the Re- 
1 Hawk. 129. cognizance may be diſcharged. e 
*Page 695 * 3: A Releaſe from the Perſon upon whoſe Complaint it was entered 
Bro. Peace, into, is not a Diſcharge of a Recognizance for keeping the Peace; for, 
pl. 17. as the Recognizance was entered into to the King, it is not in the Power 
111. of that Perſon to diſcharge 8 „ | - 
11 Mod. 109, 4+ A Recognizance being entered into by a Huſband, upon Articles 
The Juen v. Exhibited in the Court of Tops Bench by his Wife to keep the Peace for 
Lord Gente a Year: A Motion was made to diſcharge the Recognizance, upon a 
Howard, Suggeſtion that the Wife conſented thereto. No Rule was made; and 
by Holt Ch. J. How can we diſcharge a Recognizance before the Con- 
dition thereof is performed. | | 
i Hawk. 129, 5+, A Releaſe however from the Perſon, upon whoſe Complaint a Re- 
11 Mod. 109. cognizance for keeping the Peace was entered into, may, if no Time for 
its Continuance is mentioned in the Recognizance, be an Inducement to 
| the Court to diſcharge "x FA 1 | . | 
Bro, Peace, 6. The Demiſe of the King is a Diſcharge of a Recognizance for keep- 
pl. 1 CY ing the Peace; for as the Condition is ſervare pacem Notram, his Sus 
1 Hawk. 129. ſor cannot take De a 2 Fe f 
Bro, Recogn. 7. After the Condition of a Recognizance for keeping the Peace is 
pl. — broken, the King may pardon the Forfeiture : But = Kin cannot re- 
Chart. de leaſe the Condition before it is broken; in as much as, the Perſon, upon 
23 = whoſe Complaint the Recognizance was entered into, has an wha po 
2 Hawk. 392, the Condition. 3 | 
2 Rol. Abr. 8. It has been holden, that if a Recognizance for keeping the Peace be 
197. F. pl. 1. removed by a Writ of Certiorari, the Obligation to appear upon the 
Bai. Rn - Recognizance is diſcharged. „„ 


Cro. Jac. 282. 9. But this would be highly inconvenient; and it ſeems to be the bet- 
Roſſe v. The. ter Opinion, that @ Writ of Certiorari is no Diſcharge of the Obligation to 
1 17, appear upon a Recognizance for e the Peace. | 
abn. 0. 77 no Time for the Continuance of a Recognizance for keeping the 
Peace be mentioned, it is in the Power of the Court, by which the Re- 


3 | | cognizance 
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cognizance was taken, or to which it has been certified, to diſcharge it 
at their Diſcretion, p | 

11. The Practice of Courts of Quarter-Seflion is, to continue a Re- 
I for keeping the Peace from Seſſion to Seſſion, until it be dif- 
charged. 


5 2 a. at oi. a 65 5 4 5 4 * 1b 1 27 8 , _ $4 mi 
12. The Practice of the Court of King's Bench is, to continue the 12 Mod. 251, 


erſon bound to keep the Peace upon his Recognizance for twelve Months; — 


and if no Indictment be within chat Time preferred againſt him to diſ- 
charge it at the Expiration of that Time. 


„ K 33 CCCCCC AIRES | 
13. This ſeems likewiſe to be the Practice of the Court of Chancery; = Will. 202. 


£ 


for upon a Motion to diſcharge a Writ of Supplicavit, it was ſaid by Lord 


Clawering's 


Macclesfield Chancellor: The Application is too early; let the Party ftay | 


until a Year is expired, and in the mean Time let him take care to be- 
have himſelf peaceably,  _ LEES 3 


1 


Ll 


* Surety of the good Ve 


URETY of the good Behaviour is a Recognizance entered into to 
the King for being of good Behaviour. 

A Recognizance for being of good Behaviour does in ſo many 
Reſpects reſemble a Recognizance for keeping the Peace, that the going 
into the particular Conſideration thereof would be little more than a Re- 
petition of what has been ſaid under the Title Surety of the Peace. 
But as Surety of the good Behaviour may be granted in ſome Caſes 
where Surety of the Peace cannot; and as a Recognizance for being of 
good Behaviour may be more eaſily forfeited than a Recognizance for 
keeping the Peace, it will be proper to ſhew, „ 5 


(A) In what Caſes, Surety of the good Behaviour may be 
granted, where Surety ok the Peace ought not to be granted. 

(B) What is a Fozfeituze of a Recognizance fo2 being of good 
Behaviour, which would not have been ſo of a Recog- 
nizance fo2 keeping the Peace. 3 118 85 
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Perſons abt of 1. N the 34 E. 3. c. 1. Juſtices EUs Peace are impowered te to. take 
dead id |. D. of all them that b ok of good Fame, where they ſhall be 
ad Security ( found, ſufficient Surety and | lainprize towards the King and his 
: for their good ie * cople.” 1 £ 8 * 5 1 . | | | A 1 et | 2 Dokeke 
Behaviour. eee . 41 Miene 
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4 Inſt. 181. 2. It is laid down, that the Words in the 34 E. 3. c. 1. them that be 
2 H. 7. 2. B. not of good Fame, extend only to ſuch Perſons, as are juſtly ſuſpected of 
3. A. having formed a Deſign to break the Peace. . 8 . 
Lamb. 115, 3. This Conſtruction ſeems too narrow: For the Words them that be 
116, 117. wot of good Fame, do, in the uſual Acceptation of them, es well extend 
1 Hawk. 132. to Perſons of a ſcandalous Behaviour in other Reſpects, as to thoſe who 
give juſt Cauſe of Suſpicion that they intend to break the Peace. 
page 697 4. A good deal is byithe Words them that be not of good Fame, which 
Lamb. 117.1 are Words of great Latitude, left to the Diſcretion of Juſtices of the 
2 Rol}., Rep. Peace: But it is laid down, that they have Power. co demand Surety ot 
199, 2). the good Behaviour of thoſe wh) Heep 16 the Day and go abroad in the 
Palm. 126. Night; of ſuch is keep ſulÞieibus Company; of Tuch as are generall 
1 Hawk. 232, S . S * 
ſuſpected of being e of Rvès-deoppetꝭ; of common Drunkards; 
and of all others, whoſe ifbthavidur may be reaſonably intended to 
bring them within the Meahing of the St: | EE; 


tatuke, 
Mats: 193. 5. The Author of an obſcene Book is liable to be bound to be of good 
| Behaviour, as a Perſon not of good Fame. | 88 

Lamb. 119. 6. Surety. of the good Beflavieur may be demanded of a Perſon who 
12 Mod. 566. haunts Bawdy-houſes ; and of à Perſtn who kreps Women of bad Fame 
Crompt. 140, in his Houſe; and of all lewd Peruns 


142. 
1 Hawk. 132. 


12 Mod. 566. 7. If a Perſon, who has no vifible Means to enable him fo to do, live 
Claxton's at an extravagant Rate, he may be compelled to find Surety of the good 
Caſe. Behaviour, =o 5 e e WS 

2 Vent. 22, . If a Perſon have been guflty of exciting the People to Diſobedience 
*% 8 Zed: to the Law, he may be compelled to find Sutery of the good Behaviour: 
gyard's Cale. e SIS! VF 8 | | | 

2 Lill. Pr. 9. If one Perſon lie in wait to hinder another from coming to a Court 


| Reg. 649 of Juſtice, Surety of the good Behivibur nifty be demanded of him. 


Cro Eliz. 449. 10» If J. S. offer a Woman Monty to buy Medicines, ro deſtroy a 
Ceckainv, Child of which ſhe is pregnant, he may be compelled to find Surety of 
 Wiman. the good Behaviour. e YT nw we oe 
11. Surety of the good Behaviour is by divers Statutes directed to be 
taken of the Offenders againſt thoſe Statutes: As by the 1 M. A. 2. c. 3. 

of Perſons who have been guilty of diſturbing any licenſed Preacher. 
12. By the 3 Eliz. c. 21. of Perſons who have been guilty of unlaw- 
ful Fiſhing or Hunting. e 
13. By the 23 Eliz. c. 1. of Perſons who neglect to come to Church 

for the Space of one Mont. „„ 10 
14. By the 1 Jac. 1. c. 13. of Perſons who have been guilty of un- 

| lawful hunting, or of ſtealing Deer or Conies. 

Styles 16, 15. A Juſtice of the Peace cannot however compel a Perſon to find 
Broker's Caſe. Surety of the good Behaviour upon a general Information. 


16. Surety 
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Ro. Satay of ths voc Behavidut ik anted ak Taha which 
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22 2613 e nal o lar n „le. 52, 53. 


An, 2 2 I” 


18. But it cl not. to! ** for calling a Prrſon Naſbal, Knvee, Koll. Rep. 
Liar or Drankards: teſt bting;only Words of fern. N 1 


bo . 243 1 vo L9RG1940 unt 2 Palm. 130. 


181 . 3 *J.+ \} T4 8 5745 2 263 eta Hawk. 132. 4 


$: If che Mn od another ” Ti Winans. 1 ſs defi 1. 3. 
2 Cenegöck 6 Peopke, he is Te to be bound io 14 15 b 1 5 — * 
RaVur. | | Mas. Far, 29, 


20. A Wks may e ba of the — el. 45 mY 8 50 2 Vent. 345. 
Huſband, if he be guilty of ill Uſage to her. | — : 


* 21, If a Perſon have been convicted of a Miſdemeanor, it is uſually * Page 699 


Part of the Judgment, that he ſhall find Oy for his good Behaviour 
for ſome Time. | 


(S) What is a Forfeiture of a Recognizaiice To2 
being of good Behaviour, which would not 


have been ſo of a RO fo2 1 
the Peace. e 


+ 


T is laid down, that the doing of a Thing, for which the Doer Palm. 129. 
| might be compelled to find Surety * the good * is a For- Stamp v. 
feiture of a neee for being of good Betixvioure - Hyde, 

2, But this is denied to be Law; and it ſeems to be very unreafonable. Cro.Ear. 449. 
Tbe good of the Publick may make it proper in ſome Caſes, to compel Rex v. He- 
a ſuſpected Perſon to enter i 9a Recognizance for being of good Behav- 1 Has a. A 
tour: But it would be extr mely hard, that the Recognizance ſhould be Hauk. 133, 
forfeited, before he has beet guilty of Miſbehaviour. 


3. A Recognizance for being of good Behaviour is forfeited by the 
NE of ſeditious Words, Palm. 129. 


» Stamp v. 
hae. Cro. Car. 499. 1 Hawk. 133. 


4 Recognizance for keeping the Peace is not forfeited by threat- 2 Roll. Rep. 
ning Words, unleſs the Party tbreatned be preſent : But a Recognizance 199. 

for being of good Behaviour is forfeited by ſuch Words, although the 2 1 
Party concerning whom they were ſpoken be not preſent. 1 15 

5. A Recognizance for being of good Behaviour is not in the general Cro. Eliz. 86. 
forfeited by Words of Heat, as calling a Perſon Knave, Raſcal, Liar or King's Caſe. 
Drunkatd. ü Mo. 249. 

6. But if Words of Heat are ſpoken to a Juſtice of the Peace in the 2 Roll Rep. 
Execution of his Office, this is ſuch Miſbehaviour as amounts to a For- 150, 228, 
feiture of a Recognizance for being of good Behaviour; for the publick TED. 3 
| Good requires that —— ſhould be treated with Reſpect. r 


4 7. A Re- 


1 W uh Ct. Eu 58 | 


es Ee. eel 


, 
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det of the-good/ Behaviour. | 


. A Recognizance for. being, 
H. 7.2: © \Recognizor's wert 2 Number 
n 1 209 111 
2 Leon, 166. 8, If a Perſon, who: is under a Recognizance Tor being of good Behav 
Cabal our, is arreſted upon deen of Felony, and afterwards ef it is 
Goh 622 a, Forfeiture of the Rect angie and by the Court: Anhobgn _ 
Alrreſt were tortious, no ny having been committed, the Recog 
. zance is forfeited by the e Ears which is a Miſbehaviour; it being. he 
F Duty of every Parton to ſtand to the Law and anſwer to every Thing he 
3 4 for being of havi rſuat 
Lamb. 118. 9. a: izanceifor bein Behaviour is ant to 
Ss Direction of a Statute entered i — —— : who has pra ſome- 
thing prohibited by the Statute, the being afterwards guilty of another 
| . | — the Statute is a Forfeiture „ , 
Jac. 412. 10. In a Sire, facias upon a;Recognizance. 2 aviour 
2 © 5 the Breach af 1 e che Be Recc nizor had aſſaul and beat J. S. 
Hutchins. * but it not being charged that the / fault and beating were vi et armii, 


armed Ateaanc altho b 
1 of the Peace. pe ugh be ave 
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